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Luat Phong, chdng bao luc gia dinh

Tém tit:

Theo quy dinh ctia Luat Hon nhan va gia dinh nam 2014, viéc chia tai san
chung cua vo chf)ng khi hon nhan chdm dirt do mot bén vo, chf)ng chét trude
dua trén nguyén tic chia doi tai san chung. Tuy nhién, viéc ap dung nguyén
tac binh quan nay chua dwoc xem xét thiu dao trong bdi canh bao lyc gia
dinh din dén chdm dat hon nhan. Bai viét phan tich nhitng han ché cta quy
dinh hién hanh vé& chia tai san chung ciia vg chong khi mot bén chét trude
do hanh vi bao luc gia dinh cua bén kia, tir d6 d& xudt giai phap hoan thién
phap lut vé chia tai san chung ctia vo chong khi mot bén chét trudc dé phong
chdng bao luc gia dinh.

Abstract:

Under the 2014 Law on Marriage and Family, the division of the common
property of husband and wife where the marriage is terminated because one
spouse dies first is based on the principle of dividing the common property
into equal halves. However, the application of this equal-division principle
has not been thoroughly considered in situations where domestic violence
leads to the termination of marriage. The article analyses the limitations of
the current provisions on the division of common marital property where one
spouse dies first as a result of the other spouse’s acts of domestic violence,
and on that basis proposes solutions for improving the law on the division
of common marital property upon the prior death of one spouse in order to
prevent and combat domestic violence.

trong cac nguyén tic quan trong cua Luat
PCBLGD nam 2022 1a nguyén tic hanh vi vi

(PCBLGD) ndm 2022 c6 hiéu luc tr ngay
1/7/2023, thay thé Luat PCBLGD nam 2007
c¢6 nhiéu diém quy dinh mé&i nhim mé rong
khai niém “bao luc gia dinh”. Déng thoi, mot

pham phép luat vé PCBLGP phai duoc kip
thoi phat hién, ngan chan, xur Iy nghiém theo
quy dinh cua phap luat. Moi t chtrc, c nhan
¢6 hanh vi vi pham phap luat vé PCBLGD thi
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tity theo tinh chat, mirc d6 vi pham ma bi xir
ly ky luat, xir phat vi pham hanh chinh hodc
bi truy ctru trach nhiém hinh sy, néu gay thiét
hai thi phai boi thudng theo quy dinh ctia phap
luat'. Tuy nhién quy dinh vé chia tai san chung
khi chdm dut hén nhan do mot bén chét trude
van dua trén nguyén tic binh dang vé tai san
gitta vo chong, ma chua tinh dén sy han ché
khi ap dung nguyén tic binh ding nay trong
bbi canh bao luc gia dinh (BLGD) din dén
mot bén chét trude, ma nan nhan BLGD chu
yéu 12 ngudi vo. Bé dau tranh PCBLGD, can
thiét phai ra soat cac quy dinh ctia Luat Hon
nhan va gia dinh (HNGD) nam 2014 vé chia
tai san ctia vo chong khi mot bén chét trude
nhim c6 sy stra d6i, bd sung cho phu hop.

1. Nguyén tic phan chia tai sin chung cia
vo chong khi mgt bén cheét truéc theo Luéat
Hon nhan va gia dinh Viét Nam

Trudc day, Luat HNGD nam 1959 co6 quy
dinh tai Piéu 16 vé& nguyén tic chia tai san
chung cta vo chong khi mot bén chét trude
nhu sau: “Khi mot bén chét trude, néu tdi san
cia vo' chong can chia, thi chia nhw quy dinh
& Piéu 29. Vo va chong déu c¢é quyén thira
ké tai san ciia nhaw”. Dong thoi theo Diéu 29
Luat HNGD nam 1959, “Khi ly hon, viéc chia
1ai san sé can cir vao sy déng gop vé cong
sikc ciia moi bén, vao tinh hinh tai san va tinh
trang cu thé ciia gia dinh. Lao dong trong
gia dinh dwoc ké nhw lao déng san xudt. Khi
chia phdi bao vé quyén loi ciia ngum Vo, cua
con cdi va loi ich cia viéc san xudt”. Didu
nay c6 nghia la Luat HNGD nam 1959 quy
dinh nguyén tic chia tai san chung cia vo
chong khi chim dirt hon nhan la thong nhat,
cho du do ly hon hay do mét bén chét truac.
Céc yéu t6 vé cong sirc dong gop ciia mdi
bén vo chong vao khdi tai san chung, tinh
trang gia dinh cling nhu cac yéu to can can
nhic dé bao vé quyén loi cta bén yéu thé nhu
vQ, con va yéu t6 bao dam nhu cau san xuét
cua vg chéng déu duoc tinh dén khi chia tai

san chung cta vg chong do hon nhan chdm
duat, khong phan biét gitra truong hop ly hon
voi truong hop mot bén chét trudce.

Pén Luat HNGP niam 1986, cac nguyén
tac chia tai san chung cta vg chong khi ly
hon khong con dugc ap dung trong trudong
hop chia tai san chung khi mot bén chét
trude. Lan dau tién nguyén tic chia doi tai
san chung ciia vo chong khi mot bén chét
trudc dugc quy dinh trong phép luat HNGD
Viét Nam, ma khong dua trén cong strc dong
gop. Cu thé, theo Diéu 17 Luat HNGD nim
1986, “Khi mét bén chét trude, néu can chia
tai san chung cia vo chong thi chia doi.
Phan tai san ciia nguwoi chét dwoc chia theo
quy dinh ciia phdp ludt vé thira ké. Vo, chong
c6 quyén thira ké tai san ciia nhau”.

Tiép dén, Diéu 31 Luat HNGD nam 2000
theo tinh than nguoc lai vdi cac van ban Luat
HNGBD truée do, da khong quy dinh cu thé vé
nguyén tic chia tai san chung ciia vo chong khi
hén nhan cham dut do vo, chong chét trudc.

Hién nay, khoan 2 Piéu 66 Luat HNGD
nam 2014 da bo sung quy dinh vé chia tai san
chung cua vo chong khi mot bén chét trude
theo nguyén tic chia déi twong tu quy dinh
ctia Luat HNGD nam 1986 trude day. Cu thé
d6, theo khoan 2 Piéu 66 Luat HNGD nim
2014, “Khi ¢6 yéu cau vé chia di san thi tdi
san chung ciia vo' chong dwoe chia doi, triv
truong hop vo chong c6 théa thudn vé ché do
tai san. Phan tai san ciia vo, chéng chét hodc
bi Toa an tuyén bé la dai chét duoc chia theo
quy dinh ciia phdp ludt vé thira ké”. Nguyén
tac chia do6i 1a chia binh quan, mdi bén vo,
chdng dugc chia mot nira gia tri tai san chung
ma khong phai can cir vao cong strc dong gop.

Can luu y rang, vao thoi diém ban hanh
Luat HNGD nam 1959, ché do tai san hon
nhén theo luat dinh duoc xac dinh 1a ché do
cong dong tai san, vo chong khong co tai
san riéng, dugc ap dung thong nhat cho moi

b Khoan 4 Diéu 4 va khoan 1 Piéu 41 Luat PCBLGD nam 2022.
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cip vo chong. Pén Luat HNGD nam 1986,
phap ludt chuyén sang quy dinh vé ché do
tai san chung hop nhat, tiép tuc duogc ké thira
trong Luat HNGD nam 2000 va van duy tri
cho dén hién nay tai Luat HNGD nam 2014.
Bén canh do, Luat HNGD nam 2014 con quy
dinh ché do tai san cua vo chéng theo thoa
thuan nham dap tng nhu cau kinh té - xa hoi.
Nhu vay, vé mat ché do tai san cua vo chéng,
Luat HNGD nam 2014 quy dinh 2 ché do tai
san: ché do tai san cua vo chong theo thoa
thuan (hon uwéc) va ché do tai san cia vo
chdng theo luat dinh. Quy dinh nay cho phép
\% chéng tu do lua chon ché d6 tai san.

Vi vy, truong hop vo chong lwa chon ché
do tai san theo thoa thuan thi khi nguoi vo
hoidc chéng chét trudce, tai san chung cua vo
chong (néu c6) s& dugc chia theo vin ban
théa thuan vé ché do tai san cta vo chéng.
Phén tai san cua nguoi vo, chong chét trude
dugc xac dinh 1a di san thira ké dé chia cho
nhirng ngudi thira ké khi ¢6 yéu cau.

Déi véi trudng hop vo chong lua chon ché
d tai san theo luat dinh, néu can phai chia di
san ctia ngudi vg, chong da chét theo yéu cau
clia nhitng ngudi thira ké thi tai san chung
ctia vo chong s& duoc chia d6i; phan tai san
clia nguoi vo, chong di chét duge chia cho
nhirng ngudi thira ké theo quy dinh ctia phap
luat vé thira ké.

V& nguyén tic, tai san chung ctia vo chong
thudc s¢ hitu chung hop nhét (khoan 2 Piéu 33
Luat HNGD nidm 2014, Diéu 213 B6 luat Dan
s ndm 2015), trong d6 vo, chong ludn c6 ty 16
(phan) bang nhau ddi véi khéi tai san chung.

Tom lai, khi mot bén vo, chong chét trude,
phap luat HNGD Viét Nam ¢6 xu hudng vu
tién nguyén tic chia d6i (chia binh quan) d6i
véi tai san chung cua vo chéng, mdi bén vo,
chdng dugc chia mot nira gia tri tai san chung
(tror trvong hop Luat HNGD nam 1959 dya
trén cong strc dong gdp cua vo chong va cac
yéu t khac twong tu khi vo chong ly hon).

THUC TIEN PHAP LUAT

2. Han ché ciia Luit Hon nhin va gia
dinh nim 2014 trong quy dinh vé chia tai
san chung ciia vg' chong khi mot bén chét
trudc do nguyén nhin bao luc gia dinh

Theo khoan 1 Diéu 19 Luat HNGD nam
2014, vo chong c6 nghia vu thuong yéu, chung
thudy, ton trong, quan tdm, cham soc, gitp do
nhau; cung nhau chia sé, thuc hi¢n cac cong
viéc trong gia dinh. Nhu vdy, vo chong ngoai
long chung thay, su chu cap va giup dd, “con
phai ton trong 1an nhau”. Nghia vy nay 1a mot
trong nhitng nghia vu phat sinh tir hon nhén,
viéc ghi nhan n6 trong Luat HNGD nam 2014
nham muc dich tugng trung thiét lap cac bién
phép thyc tién dé chong lai BLGD.

Theo khoan 2 Piéu 66 Luat HNGD nam
2014, vé giai quyét tai san cua vo chong trong
truong hop mot bén chét hodc bi Toa an tuyén
b 1a da chét, khi c6 yéu cau vé chia di san thi
tai san chung cta vo chong dugc chia doi, trir
truong hop vo chong c6 thoa thuan vé ché do
tai san. Phan tai san cua vo, chéng chét hodc bi
Tda an tuyén bd 1a di chét dugc chia theo quy
dinh ctia phap luat vé thira ké. Co thé thiy, khi
mot bén vo, ché)ng chét trude, Luat HNGD
nam 2014 ap dung nguyén tic chia doi tai san
chung néu vg chong c6 ché do tai san chung
theo luat dinh, hodc ap dung thoa thuan vé ché
do tai san cia vo chéng dé chia, néu van ban
thoa thuan nay cé hi¢u luc. Luat HNGD nam
2014 khong diéu chinh riéng biét trudng hop
cai chét cia mot bén vo, chong co6 nguyén
nhén 12 do BLGD cua bén kia. LS hong phép
1y ndy c6 thé gop phan lam giam hiéu qua thi
hanh ctia Luat PCBLGD nam 2022.

Thir nhat, tradng hop vo chdng ap dung
ché d6 tai san theo luat dinh, theo khoan 2 va
khoan 4 Piéu 66 Luat HNGD nam 2014 quy
dinh nguyén tic chia doi tai san chung khi
mot bén vo, chong chét trude, ké ca tai san
ctia vo chong trong kinh doanh. Néu mot bén
vo (chdng) chét truée do BLGD dan dén bi
tude doat tinh mang, quy dinh nay cho phép
bén chong (vo) c6 hanh vi BLGD dan dén
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hau qua nang né 1a hon nhan cham dut do vo
(chong) clia ngudi d6 chét, nhung ngudi co
hanh vi BLGP van dugc hudéng loi tir viéc
chia d6i tai san chung cua vo chong.

Tuy nhién, khi hanh vi BLGD cua mot bén
vo (chdng) dan dén cai chét ca bén kia, ludn 1a
mdt 161 ning, boi khong chi 1am chdm dit hon
nhan ma hon thé, bén c6 hanh vi BLGD con
phai chiu trich nhiém hinh sy. Thé nhung, theo
khoan 2 va khoan 4 Piéu 66 Luat HNGD nim
2014 hién hanh, ho van duoc chia d6i tai san
chung. Diéu nay 1a khong cong bang doi véi
nan nhan BLGD da qua doi, khong c6 tinh ran
de phong ngtra hanh vi BLGD giita vo, chong.
Dong thoi, thé hién sy thiéu thong nhat cua
phap luat HNGD trong diéu chinh viéc chia
tai san chung cta vo chong khi hanh vi BLGD
dan dén chim dit hon nhén trong hai truong
hop: (1) BLGP vé6i 16i ning dan dén cai chét
ctia mot bén vo chdng va (2) BLGP véi 16i nhe
hon vi pham nghia vy hon nhan 1am cham dut
hén nhan do ly hon. Cu thé, Luat HNGD nam
2014 da quy dinh hanh vi BLGD la mét trong
céc 16i d?ln dén ly hon, dong thoi con quy dinh
nguyén tic chia doi tai san chung nhung phai
tinh dén cac yéu t khac, trong do co yéu 6
“Ldi cia mdi bén trong vi pham quyén, ngh1a
vu cua vo chong 21 16i cua vo hoac chéng vi
pham quyén, nghia vu vé& nhan than, tai san
ctia vo chong dan dén ly hon, bao gdm hanh
vi BLGP?. Hanh vi BLGD dan dén ly hon hay
su kién chét cta mot bén déu lam quan h¢ hon
nhéan cta v chong cham dirt, do d6 nguyén tic
chia tai san chung cua vg chdng trong truong
hop ap dung ché ¢ tai san chung theo luat dinh
can ¢ sy thong nhét voi nhau.

Thir hai, trudng hop vo chdng ap dung ché
do tai san theo thoa thuan, ché do tai san cta vo
chéng theo thda thudn c6 hiéu luc, ndi dung théa
thuan ddy du 13 rang, thi viéc chia tai san chung

2 Piém d khoan 2 Diéu 59 Luat HNGD nam 2014.

khi mot bén chét trude dugce ap dung theo thoa
thugn d6 (khoan 2 Piéu 66 Luit HNGD nam
2014). Nhu vay, néu su thoa thuan vé ché do tai
san clia vg chong c6 ca nhimg dleu khoan danh
cho mot bén vo (chdng) mot s6 quyén loi dic
biét, vi du tai san chung chia theo ty 1€ khong
déu nhau khi mot bén chét trude, nhung sau
do6 bén duogc hudng logi ich tir thoa thuén lai co
hanh vi BLGD, bi truy ctru trach nhi¢m hinh
su do xam pham thé chét, tinh mang cua bén
kia 1am cho bén kia chét, thi van ap dung viéc
chia tai san theo ty 1¢ uu tién cho bén c6 hanh vi
BLGD (nhu trong hén udc ciia v chong). Quy
dinh ap dung ché do tai san cua vo chong theo
thda thudn trong truong hop nay ro rang khong
dat trong bdi canh BLGD ¢ xa hoi ngay nay, do
d6 khong bao dam duoc quyén va loi ich ctia
bén chong (vo) 1a nan nhan cua BLGP.

3. Kién nghi hoan thién phap luit hén
nhin va gia dinh vé chia tai sin chung ciia
vo chong khi mét bén vg, chong chét trude
nhim phong, chdng bao luc gia dinh

Thuec tién cho thiy, phap luat HNGD Viét
Nam vén chua c6 co ché xir Iy nghiém khic va
hiéu qua hanh vi BLGD nham phong ngira va
tran 4p BLGD trong bi canh phirc tap ctia doi
séng xa hdi hién dai, khi ma cac nguyén nhan
cua hién trang BLGD ¢ Vi¢t Nam van xuit
phat tir tu tuong trong nam khinh nit, bat binh
déng gi61. Cac hanh vi BLGD ctia mét bén vo
(chong) dan dén cai chet cua bén kia vi tranh
chap tai san thuong xudt phat tir long tham, no
nan, ap luc tai chinh hodc mau thuan dai dang
khong duge giai quyét, dan dén hanh vi bot
phat hoac 1én ké hoach tudc doat mang séng,
kém tam 1y coi thuong mang séng nguoi khac
khi ¢6 tu tuong trong nam khinh ntr, bat binh
dang gi0i. Vi dy: trong truong hop cb tinh dau
doc giét vo dé khong phai chia tai san®, hay
c6 hanh vi truy sat vg ngay tai Toa an vi mau

3 Piém d khoan 4 Piéu 7 Thong tu lién tich s6 01/2016/TTLT-TANDTC-VKSNDTC-BTP ngay 06/01/2016

huéng dan Luat HNGD nam 2014.

9 Vit Hoi, Pau dc giét vo dé khong phdi chia tdi san, https://plo.vn/dau-doc-giet-vo-de-khong-phai-chia-tai-san-

post397842 . html, truy cap ngay 02/02/2026.
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thuan phan chia tai san khi ly hon® hodc hanh
vi d6 thudce trir c6 vao hop banh dé giét vo cil,
chiém doat tai san®. Hanh vi BLGD khong chi
dién ra giita nhitng nguoi dang c6 quan hé hon
nhan ma con dugc thyc hién gitra nhitng cap
vo chong da ly hén nhung chua chia tai san
chung. Truong hop mot bén (thuong 1a nguoi
chdng cii) sat hai bén kia (vo cii) vi mau thudn
chia tai san chung sau ly hon khong phai la
hiém, vi du: truong hop ciia VXB phai linh an
20 nam tu’, hay truong hop ctia NB sat hai vo
cii vé mau thuan vé chia tai san sau ly hon®.
Trong nén kinh té thi truong phat trién kinh
té tr nhan hién nay, néu mot bén vo (chong)
bi dén vao duong cung do ap luc kinh té, do
ngoai tinh, do ghen tudéng, do long tham, kém
theo d6 1a tu tuong dinh kién gisi, nguyén
nhan siu xa dan dét ho c6 hanh vi BLGD dén
dén cai chét cua chong (vo) cua ho, nhung tai
san chung ké ca tai san trong kinh doanh van
duoc chia doi hodc chia theo thoa thuin vé
ché d0 tai san ma co loi cho bén c6 hanh vi
BLGD mot khi hon nhan chdm dut do su kién
chét ctia nan nhan, vo hinh trung da “tiép tay”
dé BLGD tiép tuc c6 co hoi phit trién.

Tir nhitng phan tich ¢ trén cho thiy, can
thiét phai hoan thién quy dinh phap luat
HNGD vé chia tai san chung ctia vo chong
khi mot bén (vo) chong chét trudc do hanh
vi BLGD ciia bén kia, nhim phong, chéng
BLGD va bao dam binh dang gioi.
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Tham khdo phap luat Cong hoa Phap,
nude nay vira thong qua Luat s6 2024-494
ngay 31/5/2024 vé bao dam cong bang tai san
trong gia dinh (Luat s6 2024-494)° nhim b
sung vao Bo luat Dan sy Phap mot loat quy
dinh méi (tir Dicu 1399-1 dén 1399-5)° dé
xtr 1y BLGD trong khuon kho chdm dut ché
do tai san vo chéng. Theo Piéu 1399-1 Bo
luat Dan sy Phap, nguoi vo hodc chéng bi két
an, voi tu cach la chi muu hodac déng pham,
vé viée ¢b ¥ giét hodc cb v gy bao luc dan
dén cai chét ciia nguoi phdi ngau, thi duong
nhién bi tuéc bé moi loi ich hon san dugc
quy dinh trong hop dong hon nhan duoc lap
trude khi két hon hodc trong thoa thuan vé tai
san vg chong (trong truong hop vo chdng ap
dung ché db tai san theo luat dinh), néu céc
loi ich hon san d6 c6 hiéu luc tai thoi diém
cham dut ché do tai san vo chong khi mot
trong hai bén chét. Quy dinh nay dugc xay
dung dua trén logic ciia “su bat ximg tu cach
hon san” (I’indignité matrimoniale), tuong
tu nhu nguyén tic bat xing tu cach thira ké
(I’indignité successorale), nhim ngin chin
viéc nguoi gay bao luc lai dugc hudng loi
tir cai chét hodc su tén hai ciia nguoi phéi
ngau” Nguyén tac bat xtng tu cach thira ké
rat rd rang: Bt ximg thira ké 1a mot ché tai
dan sy nham tuéc quyén hudng di san cua
mdt ngudi vi nhitng hanh vi sai trai cia nguoi
d6 di v6i nguoi dé lai di san. Trude cai cach
nay tai Phap, mot nguoi vo hodc chéng bi két

5 X.Son, Truy sdt vo' tai toa vi mdu thudn phdn chia tai san, https://cadn.com.vn/truy-sat-vo-tai-toa-vi-mau-
thuan-phan-chia-tai-san-post292992.html, truy cap ngay 02/02/2026.

6 Thé Minh, D6 thudc trir ¢6 vao hgp banh dé giét vo cii, chiém doat tdi san, https://tuoitre.vn/do-thuoc-tru-co-
vao-hop-banh-de-giet-vo-cu-chiem-doat-tai-san-20250513131040279.htm, truy cap ngay 02/02/2026.

7 Bui Toan, Sdt hai vor cii vi mdu thudn chia tai san, https://vnexpress.net/sat-hai-vo-cu-vi-mau-thuan-chia-tai-
san-4816325, truy cap ngay 02/02/2026

® Thanh An, 20 ndam ti cho ké giét vo' cii vi mdu thudn chia tai san sau ly hén, https://laodong.vn/phap-luat/20-
nam-tu-cho-ke-giet-vo-cu-vi-mau-thuan-chia-tai-san-sau-ly-hon-1125284.1do, truy cap ngay 02/02/2026.

9 Loi n° 2024-494 du 31 mai 2024 visant & assurer une justice patrimoniale au sein de la famille, [LUAT s
2024-494 ngay 31/5/2024 vé bao dam cong ly gia truyén trong gia dinh], xem tai: https:/www.legifrance.gouv.fr/
dossierlegislatif/JORFDOLE000049265506/.

10" Code civil de la France, https://www.legifrance.gouv.fr/codes/section lc/LEGITEXT000006070721/
LEGISCTA000006136353/#LEGISCTA000006136353.

' Philippe Bletterie, De la justice a la sanction: la privation de droits patrimoniaux, La Revue du Centre Michel
de I’Hospital [édition électronique], n® 29/2025, tr.8, DOI: 10.52497/revue-cmh.4288.
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an véi tu cach 1a thii pham hodc dong pham
cia mdt t0i pham hodc toi hinh sy dan dén
cai chét cua ngudi phdi ngdu van giit duoc
cac loi ich hon san phat sinh hiéu Iyc khi mot
trong hai nguoi chét, vén khong bi ap dung
ché tai bat Xung thira ké hay viéc thu hoi vi
v6 on. Thyc tién xét xir & Phép truéc day cho
thay, truong hop mot ngudi chong giét vo van
duoc huong toan bo tai san cua khdi tai san
chung phd quat (communauté universelle,
theo d6 vo chong chi 6 tai san chung, khong
cé tai san riéng), bdi ho két hon theo ché do
tai san ude dinh, voi théa thuan bén nao chét
trude thi bén con séng duge hudng tat ca tai
san chung'2. Luat s6 2024-494 di stra chita
khiém khuyét phap 1y nay, dugc dwa vao cac
quy dinh tai Diéu 1399-1 dén 1399-5 B6 luat
Dan sy Phép, nhu 1a mot ché tai dan sy mai,
nham tudc bo cac loi ich tai san phat sinh
tir hon nhan d6i véi nguoi Vo/chong pham
toi, tuong tu nhu quy dlnh vé su bt ximg
trong thira ké. Theo Luat s6 2024-494, ¢6 hai
truong hop tude bo lgi ich hon san:

Thir nhdt, tuée bé duong nhién theo phap
luat, duoc Ludt s6 2024-494 thiét 1ap mic
nhién d6i v6i nhitng tinh huéng BLGD rét
nghiém trong tao nén bét ximg hon san, d6
1a cac truong hop c6 hanh vi BLGP dan dén
nguoi phdi ngiu chét va nguoi thuc hién
BLGD bi két an hinh su. Theo Diéu 1399-1
moéi sira doi ctia BO luat Dan sy Phap'3, viée
tudc bo 101 ich hon san 1a duong nhién ngay
khi mot nguoi vg hodc chéng bi két an, v6i
tu cach la thu pham hodc dong pham, vi da
cd ¥ gy ra hoac tim cach giy ra cai chét cho
ngudi phdi ngdu cua minh, hodc vi da ¢ y
thyc hién hanh vi bao luc dan dén cai chét
cua nguorl phéi ngdu ma khéng c¢6 y dinh
lam chét nguoi; va trong khuén kh6 thanh 1y
ché d tai san cua vo chong, ngudi d6 duong

nhién bj tude bé loi ich tir cac diéu khoan cua
thoa thuan hoén san phat sinh khi ché do tai
san bi cham durt do cai chét ctia mot trong hai
vo chong ma theo thoa thudn 1a von mang lai
lgi ich cho ngudi do.

Vé cac hanh vi BLGD dan dén bat xing
hon san, Ludt s0 2024-494 k¢ thira cac quy
dinh phap luat Ve thira ké cuia Phap, bao gom
cac t6i: Toi giét ngum véi 16i ¢6 ¥ va Toi
¢b v gay thuong tich din dén chét ngudi ma
khong c¢6 ¥ dinh gay chét ngudi; ap dung
cho hai truong hgp hanh vi pham t4i da hoan
thanh va hanh vi pham t0i1 chua dat; va ap
dung cho bén vo (chong) c6 BLGD la thi
pham ciing nhu déng pham. Viéc tude bo
quyén lgi do thoa thuan hon nhan khong can
phai duoc tuyén bd bang mot quyét dinh
riéng; cong chung vién hoac tham chi tham
phan duogc yéu cau giai quyét tranh chap pha1
xem xét viéc ndy trong qua trinh thanh 1y ché
d6 tai san ctia vo chong. Sau khi viée tudc bo
da duoc xac lap, ché do tai san cua vo chéng
s€ dugc thanh 1y theo hudng tudc bod nhitng
lgi ich ma ngudi vo hoac chéng bi két 4n 18
ra dugc huong theo hop dong hon nhan.

Thir hai, twéc bo tiy nghi theo quyét dinh
ctia Toa 4n trong mot s6 truong hop dugc liét
ké mot cach chit ché tai Diéu 1399-2 B luat
Dan sy Phéap:'* Nguoi vo hodc chong c6 thé
bi tude bo loi ich tir cac diéu khoan cua hop
dé)ng hén nhén, dic biét néu nguoi do 1a thu
pham hodc ddng pham ciia cac hanh vi sau
day ddi v6i nguoi phdi ngau ctia minh: tra
tan, cac hanh vi di man, bao luc vo chong,
hiép dam, xam hai tinh duc, vu khéng (loi
khai gian hodc viéc vu khong) khién ngudi
phdi ngiu c6 nguy co bi xtr phat hinh su.

Dong thoi, Dicu 1399-3 Bo luat Déan sy
Phap"® quy dinh viéc tude bo 191 ich hon nhan

12 Cass. Civ. Ire, 7 avril 1998, n° 96-14.508, Bull. Civ. I, n° 146; RTDC, 1998, p. 457, obs. Bernard Vareille; RTDC,

1998, p. 882, obs. Jean Hauser.

3 Article 1399-1, Code civil delaFrance, https://www.legifrance.gouv.fi/codes/article_1c/LEGIARTI000049632874.
9 Article 1399-2, Code civil delaFrance, https://www.legifrance.gouv.fi/codes/article_1c/LEGIARTI000049632876.
9 Article 1399-3, Code civil delaFrance, https://www.legifrance.gouv.fi/codes/article_1c/LEGIARTI000049632878.
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¢6 thé duoc Toa 4n tu phap tuyén theo yéu
cAu caa: mot nguoi thira ké, hodc cua nguoi
Vq/chéng cua nguoi bi két an, hodc cia Vién
Cong t6 v6i diéu kién 1a yéu cau phai duoc
nop trong thoi han sau thang ké tir ngay ché
do tai san cua vo ch(‘Sng bi cham dirt hodc ké
tir ngay ngudi phdi ngiu qua doi, néu ban an
két t6i hodc quyét dinh tuyén bo c6 toi di co
trudc do; hodc trong thoi han sau thang Kké
tir ngay c6 ban an hodc quyét dinh nay néu
duoc ban hanh sau khi ché do tai san chdm
dut hodc sau khi nguoi phdi ngiu qua doi.

Nhu vay, viéc tude bo lgi ich hon nhan
do “bét xtmg tu cach hon san” ap dung hiéu
qua khi vo chong thuc hién ché d6 hon san
udc dinh (theo thoa thuan). Viéc tudc bo cod
thé duoc yéu cau ngay khi nguoi phdi ngau
1a nan nhéan con séng. Piu nay c6 nghia 1a,
trong truong hop vo chdng chi 4p dung ché
do tai san theo luat dinh, nhung khong c6 thoa
thuan thém gi sau do vé tai san clia vo chéng,
ma mot bén vo (chdng) co hanh vi bao luc
nghiém trong din dén cai chét cta bén kia,
thi van c6 quyén ddi véi mot nira khoi tai san
chung, vi tai san chung ctia vg chong khong
phai 14 “lgi ich do théa thudn hon nhan tao
ra” ma la h¢ qua truc tiép ctia ché do tai san
theo luat dinh. Noi cach khac, Luat 2024-494
khong cho phép tude doat quyén so hitu d6i
Vol phén tai san chung theo luat dinh, ma chi
cho phép tudce cac loi ich hon san mang tinh
wu dai duogc thiét 1ap bang thoa thuan, vi du:
sau khi két hon va 4p dung ché do tai san
theo luat dinh, ma vo ché)ng co théa thuan
vé tai san co 1gi cho mot bén vo chéng, nhu
nhap tai san riéng ciia mot bén vao khdi tai
san chung.

Phap luat HNGD cua Viét Nam c6 thé
tham khao kinh nghiém cua Phap dé sira doi,
b sung cac quy dinh vé chia tai san chung cua
vo chong khi mot bén chét trudc do BLGD
nham bao vé quyén, loi ich hgp phép ctia bén
vo (chong) 1a nan nhan ctia BLGD do chdng
hodc vo cua ho gay ra. Cu thé nhu sau:

THUC TIEN PHAP LUAT

Mot la, can xac dinh cu thé nhimg trudng
hop ma mét bén vo (chong) duoc huong loi
ich do y chi cua vo chong xuét phat tir quan
hé hon nhan, vi du: théa thuan nhap tai san
riéng cia mot bén vao khoi tai san chung
trong trudng hop vo chong theo ché do tai
san luat dinh; hoac truong hop cé théa thuan
vé ché d9 tai san cua v chong ma noi dung
thoa thuan tién hon nhan co6 loi cho mdt bén
v, chong (chia tai san theo ty 1& khac nhau
giita v chong) khi ly hon hodc khi mot bén
chét trude.

Hai la, can xac dinh hanh vi BLGD véi
mirc d§ vi pham phai chiu trach nhiém hinh
su thi s€ bi tude bo loi ich hén nhan.

Ba la, c¢6 nhitng truong hop BLGD ¢ ¥ 1am
vo (chong) chét nhung pham t6i chwa dat, nan
nhan chua chét nén chwa dit ra viéc chia tai san
chung cta vo chong khi mot bén chét trudc.
Tuy nhién, sau d6, vo chong ly hon hodc yéu
cau chia tai san chung trong thoi ky hon nhéan
hodc khi hon nhan cham dit do su kién chét
bén vo (chéng) la nan nhan ctia BLGD, thi nan
nhan BLGP 14 bén vo (chong) con séng do toi
pham chua dat, hodc nguoi thira ké cua ho (néu
nan nhan BLGD chét) ¢ quyén yéu cau Toa 4n
dé tude bo cac loi ich hon nhan theo thoa thuan
cua nguoi c6 hanh vi BLGD.

Két luan

Ché d6 tai san hon nhan dwoc quy dinh
trong Luat HNGD nam 2014 thé hién ro6 viéc
bao vé cac gia tri cia hon nhan truyén théng
nhu sy doan két gitra vo chéng, binh dfmg
gitta vo chdng, ngay ca trong trudng hop
chidm dut hon nhan. Tuy nhién, viéc ludt quy
dinh cac nguyén tic chia tai san chung theo
huéng binh dang gitta vo chong doi khi din
dén bo qua nhirng truong hop ca biét ma viée
thanh ly tai san chung trong b6i canh BLGD
do mot bén vo (chong) gay ra co the dan dén
khong binh dang trén thue té vé quyen tai san
cua vog chong, do d6 can phai chinh stra, bo
sung dé dap Gmg voi yéu cau cia xa hoi vé
binh ding gi6i va phong chéng BLGDm
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