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LUAN BAN VE MOT SO NQI DUNG
VA CAU CHU TRONG BQ LUAT HANG HAI VIET NAM 2015

DISCUSSION ON A FEW CONTENTS
AND SENTENCES IN THE VIET NAM MARTIME LAW CODE 2015
Lé Phac Hoa
Khoa Kinh té vdn tdi
Pai hoc Giao thdng vdn tai Thanh phé Ho Chi Minh

Tom tdt: Bé lugt Hang hdi Viét Nam (BLHHVN) phién bdn lan thi 3 da dwoc Quéc héi Viet Nam
théng qua nam 2015. Qua ba lan chinh sira, Bé ludt da kha hoan chinh song van khdng tranh khai nhiing
thiéu st nhar dinh vé mat ngi dung va cau chir dién dat. Bai bao nay lugn ban vé mét so ngi dung va
cau chir duroc dung trong B lugt con thiéu, hodc chua chinh xac nhw: Néi dung lién quan dén nguyén
tic ap dung Ludt; gia dich v vdn chuyén; sir dung thugt nga tau chuyén tuyén; gia dich v cua quéng
dwong thuc té; thoi gian dé hang; quyén cham dizt hop dong; thudt ngir diéu kién cé ton that va khdng
c6 ton that, va véi mong musn gop phan lam cho Bé lugt hang hdi Viét Nam hoan thién hon, phit hop
Véi xu thé phét trién cia thoi dai trong qudn Iy, khai thac,van chuyén hang héa bang dwong bién.

Tir khoa: Bé ludt Hang hdi Viét Nam 2015; diéu khoan; ngi dung; lién quan; van chuyén; gia dich
vu vdn chuyén.

Chi sé phan logi:

Abstract: Maritime law code 3 edition has approved by the National Assembly of Vietnam in 2015.
Maritime law Code 3" edition has been rather perfect so still has shortcomings of content and sentence.
This article discusses some contents and sentences used in The Maritime law Code 2015 such as content
concern relate rules for using the law; transport service price; vocabulary of a fixed-route ship; fact
transport service price; discharging time; right canceling voyage charter party; vocabulary of with
average and no average, with wanting to contribute to do the Maritime Law Code has been rather
perfect conformity with the development trend of the era in management, ship operation, and shipping.

Keywords: The Vietham Maritime Law Code 2015 (provision; content, concern, transport,
transport service price.
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B6 luat Hang hai Viét Nam 2015 dugc
Qudc hoi nudc Cong hoa xa hoi chii nghia
Viét Nam khoa XIII, ky hop thir 10 thdng qua
ngay 25 thang 11 nam 2015. B6 luat da co
nhiing thay doi, bo sung noi dung day da hon
va duoc sap xép lai mot cach khoa hoc hon.
Tuy vay, trong quéa trinh sir dung va nghién
ctru tAc gia nhan thay Bo luat van con c6 mot
s6 noi dung con thiéu va cau chir st dung
khong dang hodc chua chinh xac. Cu thé cac
noi dung duge dé cap sau day:

1.Vé ndi dung qui dinh lién quan dén
nguyeén tic ap dung Luat

Theo B luat hang hai Viét Nam 2015
(BLHHVN 2015), Biéu 3 - Nguyén tdc ap
dung ludt khi c6 xung dot phap lugt, khoan 3
qui dinh: “Truong hop quan hé phap lugt lién

quan dén tai nan dim va, tién coéng cuu hg,
truc Vot tai san chim dam xay ra tai ngi thiy
hodc 1&nh hdi cia quéc gia nao thi &p dung
lugt cia quéc gia doé. Truwong hop quan hé
phap ludt lién quan dén dam va, cizu hg xdy ra
& viing bién qudc té thi &p dung ludt quac gia
ma Trong tai hogc Toa an cua quéoc gia dau
tién da thu Iy gidi quyét tranh chdp”. Nhu vay,
truong hop dam va, ctu ho, truc vot tai san
chim diam tai ving dic quyén kinh té cua quéc
gia nao do6 thi sao? Theo Luat bién Viét Nam
da duoc Qudc hoi nudec Cong hoa xa hoi chu
nghia Viét Nam khoa XIIlI, ky hop thi 3 thong
qua ngay 21 thang 6 nam 2012, Piéu 3, Khoan
1 ¢6 ghi: “Vung bién qudc té la tat ca cac ving
bién nam ngodi viing dac quyén vé kinh té cua
Viét Nam va c&c quac gia khac,...”. Vi vy,
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can phai b6 sung thém vao noi dung Piéu 3,
Khoan 3 vé trudong hop dam va, ciu hg, truc
V6t tai san chim dam tai ving dac quyén kinh
té caa quéc gia co bién [2],[3].

2.Vé ndi dung qui dinh tai Piéu 137 va
biéu 142

Hai diéu nay cung thudc Chuong 6 - Bat
giir tau bién cua Bo luat hang hai Viét Nam

2015, nhung & cac muc khac nhau lai gan hoan
toan giong nhau vé& mat noi dung. Cu thé c6
thé xem bang 1 Qua d6 thay rang noi dung co
ban cua hai diéu giéng nhau, thé thi tai sao
khong dua vao mot didu ma 1a tach ra o hai
diéu thudc hai muc khéac nhau trong ciing mot
chuong [3].

Bdng 1. Ngi dung giong nhau cua kai Piéu 137 va Diéu 142.

Diéu 137.Tha tau bién sau khi bj bét giir

Diéu 142.Can cir tha tau bién dang bi bét gir dé dam
bao giai quyét cac khieu nai hang hai

“Sau khi chu tau, nguwoi thué tau, hogc
nguoi khai thdc tau da thuc hién céac “Sau khi chu tau, nguwoi thué tau, hogc
Khoan 1. a bién phdap dam bdo thay thé hodc da Khoanl.a nguoi khai thdc tau da thuc hién céac
' thanh toan cac khoan ngrva cac chi phi ' bién phdp dam bdo thay thé hodc da
lién quan trong qua trinh tau bién bi bat thanh toan cac khodn ng”’
gi&”
Khoanl.b | “Quyér dinh bat gii tau bién da bi hiy” | Khoan 1. d | “Quyét dinh bat gii tau bién da bi hiy”
. “Thoi hgn badt giir tau bién theo quyét . “Thoi hgn bat gid tau bién theo quyét
Khoan 1.¢ | vinh bet giir tau bicn da hét” Khoan 1.d | 7inh bt giz tau bién da hét”
“Trong truong hop khong cd su thoa
“ Truong hop khong c6 si thoa thugn thugn giiza cac bén vé mic 25 va hinh
A ruong hop KAONG €O Sur thoa tla thire dam bdo thay thé thi Toa an sé
giira cac bén vé mire do va hinh thic % o RO IR
g A S, quyét dinh maze dé va hinh theze dam bdo
. dam bdo thay the, tda &n sé quyét dinh . £ . P
Khoan 2 PR C e b < | Khoan2 | thay thé nhung khéng virot qua gia tri
muce dé va hinh thize dam bdo thay the T AR - AP,
. A tau bién by bat gii hoac nghia vu tai san
nhung khéng viuot qUé gia tri tau bién I3 cin ot cho vic bit it tau bié
bi bt gia” a can cu cho viéc bat giir tau bién trong
’ truong hop nghia vu tai san d6 nho hon
gia tri tau bién”
“Tau bién c6 thé duroc tha theo yéu cau 7 7 ‘
Cua chinh nguoi da yéu cau bat giir; “Tau bién c6 thé duoc tha theo yéu cau
Khoan 3 trong truong hop nay, moi phi ton lién | Khoan 1.c | cua chinh nguoi da yéu cau bat gii tau
quan do ngudi yéu cau bat gitt tau bién bien”
thanh toan”

3. Vé noi dung qui dinh lién quan dén
khai niém vé gia dich vu van chuyén

Dich vu vén tai cung cdp san pham van
chuyén hang héa, hang khach cho khach hang.

Ung véi mbi don vi san pham cung cap cho
khach hang, doanh nghiép van tai thu vé mot
khoan tién twong ng goi 1a gid cudc van
chuyén (gia dich vu van chuyén). Gia cudc
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van chuyén thuong duoc tinh bang s6 don vi
tién t& cho mot don vi hang hda, hanh khach
van chuyén (khi tuyén duong di dwoc xac
dinh). Pon vi hang hda van chuyén c6 thé la
tan, chiéc cai, con, bao, kién, thung, teu,...

Tuy vy, theo Diéu 149, Bo luat hang hai
Viét Nam 2015, c6 khéi niém vé gia dich vu
van chuyén nhu sau:*“Gid dich vu védn chuyén
bang dwong bién 1a khoan tién tra cho ngueoi
van chuyén theo hop dong vén chuyén bang
dwong bién”. Khéai niém gia dich vu van
chuyén nhu vay l1a khdng chinh xéc. Vi gia
(price) 1a gia tri bang tién cua mot don vi hang
hoa, dich vy, hay tai san nao do. Gia va sb tién
phai tra 1a khac nhau, s6 tién phai tra con tly
thudc vao sb lwong hang hoa, dich vu trao dbi,
mua béan. Chang han, trén mot tuyén duong,
cung mét cu ly van chuyen cua mot chuyen
di, ngudi thué van chuyén gao cing mot kiéu
loai bao bi dong géi thi gia dich vu van chuyén
cho mét tan gao la gidng nhau ddi véi nhiéu
ngudi thué, nhung sé tién dich vu van chuyén
ma ngudi van chuyén dugc tra cua ngudi thué
nay va nguoi thué kia cé thé khac nhau vi s6
lugng hang ciia mdi ngudi thué khéac nhau [1],
[4], [5]-

Tai Khoan 4, Diéu 152 - Gigi hgn trach
nhiém ciia nguwoi vdn chuyén cé néu: “Trach
nhiém cia ngwoi van chuyén doi véi viéc
chdm tra hang dwoc gidi han sé tién bang hai
phdy ndm lan gié dich vu vdn chuyén cua so
hang tra chdm, nhu"ng khong virot qua téng s6
gia dich vy van chuyen phdi tra theo hop d‘ong
van chuyén hang bang duwong bién”. Téng so
gia dich vy vdn chuyén phdi trd theo hop dong
duoc sir dung ¢ ddy co nghia 1a toan sd tién
dich vu van chuyén ma mot ngudi thué phai
tra. Theo tac gia, cum tir téng sé gia dich vy
van chuyén dugc hiéu theo nghia thong
thuong 1a trong mot hop dong cé nhiéu gia
khac nhau cong lai, néu nhu vay cum tir ay tro
nén vO nghia vi khong ai cong cac loai gia
khéc nhau lai. Nguoi ta chi cong s6 tién phai
tra theo tung loai gia khac nhau goi 1a tong s6
tién [3].

Chinh vi khai niém gia dich vu van
chuyén duoc néu Biéu 149 cua Bo luat hang
hai Viét Nam néu trén khéng chinh xac dan
dén viéc s dung cum tir gia dich vu van
chuyén khong chinh x4c tai cac diéu khac nhu
Diéu 157 -Thanh toan gia dich vu van chuyén,
Khoan 1: “... nguwoi nhgn hang phai thanh
todn cho nguwoi van chuyén gia dich vu vdn
chuyén...”, Khoan 2: “...Cac khodn ng nay
bao gom gia dich vu vdn chuyén, ...”. Bidu
158 - Gia dich vu van chuyén trong truong
hop hang hoéa bi mat, Khoan 1: *...mién gia
dich v vdn chuyén; ...”, *...thu gla dich vu
theo quang dwrong thuc te, ....7. Cum tur “thanh
toan gia”, “thu gid” la cum tr vé nghia nhu
cac chuyén gia da ban luan trong thoi gian
qua, khi trén tuyén duong cao tdc, tai cac tram
thu tién dich vu duong cao téc duoc gan bang
hiéu la “tram thu gia dich vu” [3].

4. Lién quan dén thuit ngir tau chuyén
tuyén

Theo BLHHVN 2015, Piéu 171 - Nghia
Vu Ciia nguoi van chuyén hang hoa theo chizng
tir vdn chuyén c6 néu: “Ngodi nghia vu qui
dinh tai Biéu 150 cua Bg ludt nay, nguoi van
chuyén hang hda theo ching tir van chuyén
con phdi ¢6 nghia vu sau ddy...”’; Khoan 2 -
“Phai thong bao trong thoi gian hop ly cho
nguoi giao hang biét truéc vé noi béc hang
Ién tau bién, thoi diém ma tau san sang dé
nhdn hang va thoi gian tap két hang hoa. Viéc
thong bao nay khdng ap dung doi véi tau
chuyén tuyén, trir truong hop lich tau c6 s
thay di”. St dung tir chuyén tuyén ¢ day la
chua chinh xac, vi khai thac theo hinh thirc tau
cho (liner) 1a tau chuyén tuyén, con tau
chuyén tuyén chua chéc 1a tu cho. Khi khai
thac tau chuyén, ngudi ta ¢ thé bd tri tau
chuyén tuyén nhung khong ¢4 lich trinh dinh
san, khong cd biéu cudc dinh sén, va cac diéu
kién van chuyén ciing khong c¢é dinh ma tly
theo tirng chuyén di [3].

5. Lién quan dén cach xac dinh gia
cwéc van chuyén quang dwong thuc té

Theo BLHHVN 2015, Diéu 155 - Vdn
chuyén hang héa nguy hiém, Khoan 2 c6 néu
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“... Gia dich vu van chuyén theo quéng dwong
thirc té 1a gid dich vu vdn chuyén duoc tinh
trén co so ty |Ié gira quang dwong ma hang
héa dwoc vdn chuyén trong thyec té so véi toan
bg quang duwong vdn chuyén da théa thudn
trong hop dong, ciing nhu trén co sé ty 1é giia
sw dau ti chi phi, thoi gian, sy rui ro hogc kho
khan thong thwong lién quan dén quang
duwong vdn chuyén da thuc hién so véi quang
dwong védn chuyén con lgi”. Noi dung nay
duoc hiéu 1a sé tién dich vu van chuyén ma
ngudi thué tra cho nguoi van chuyén theo
quéng duong thuc té van chuyén s& nhé hon
téng s tién dich vu van chuyén tra theo hop
ddng. Tuy nhién, van dé can ban ¢ day 1a theo
noi dung Piéu 155, Khoan 2 néu trén thi sb
tién dich vy van chuyén theo quing duong
thuc té duoc tinh “trén co so ty 1é gida s dau
tu chi phi, theo thoi gian, theo su rui ro hogac
kho khan thong thuwong SO Voi qudng dwong
van chuyén con lgi””. Biéu d6 c6 nghia 1a ty I¢
nay c6 thé s& 16n hon mét, va sb tién dich vu
van chuyén cho quing duong thuc té ma
ngudi van chuyén duoc tra 16n hon sé tién
dich vu van chuyén theo hop dong. D6 1a diéu
khong hop Iy. [3]

6. Lién quan dén thoi gian dé hang

Theo Muc 3 - Hop dong van chuyén theo
chuyén (BLHHVN2015), Biéu 179 - Thoi han
boc hang, va Biéu 180 - Thoi hgn ddi nhat.
Noi dung cua hai diéu nay chi dé cap dén thoi
han béc hang va thoi han doi nhat tai cang xép.
Nhu vay cang d& hang nhu thé nao vén da
khong duogc dé cap tai Muc 3. Vi vy can thay
ddi cum tir boc hang thanh cum tir bac do
hang thi noi dung dé cap bao gom ca cang xép
va cang d& hang tai hai diéu nay [3].

7. Lién quan dén quyén chAm dit hep
dong

Theo Biéu 190 (BLHHVN 2015) - Quyén
chdam dut hop dong cia nguoi thué vdn
chuyén, c6 st dung cum tir “...dang thuc hién
chuyén di...”; “... truéc khi bdt dau chuyén
di...”. Dé biét duoc tau dang thyc hién chuyén
di, can phai biét chuyén di bat dau khi nao va
két thiic khi nao. Khai niém thé nao 1a dang

thuc hién chuyén di, va khi nao chuyén di bat
dau khong duoc dé cap trong Bo luat, cu thé
Ia trong Diéu 4 - Gidi thich cac thugt ngiz. [3]

8. Lién quan dén thuit ngix diéu kién co
ton that va khong co tén that

Tai Chuong XVIII - Hop dong bao hiém
hang hai (BLHHVN 2015): Muc 1 - Qui dinh
chung; Piéu 305 - Xdc dinh quyén lgi ¢ thé
dwoc bdo hiém, Khoan 3 c6 néu: “... Khi doi
firong bao hiém duroc bao hiém theo diéu kién
c6 ton that hogc khéng cé ton thar thi nguoi
diroc bao hiém van co thé doi boi thirong méc
di sau khi ton thdt xay ra méi co quyén loi
dirgc bao hiém, ...”. Van d& o day 1 lién quan
dén cum tir dieu kién co ton that hogc khdng
¢6 ton that. Muc dich ciia ngudi mua bao hiém
1a khi c6 ton that xay ra, gy thiét hai cho dbi
tugng bao hiém, s& dugc ngudi bao hiém boi
thudng mot phan hoic toan bo ton that, thiét
hai xay ra (t0y theo sé tién bao hiém). Vi vay,
t6n that 1a diéu kho béo truéc cho nén goi diéu
kién bao hiém khong ton that 1a khong phu
hop, kho hiéu. Phai chiang cum tir nay duoc st
dung xut phat tir diéu kién bao hiém hang hoa
bang dudng bién ma trude day cac nudce trong
d6 c6 Viét Nam da sir dung, d6 1a diéu kién
bao hiém c6 ton that (WPA-With Particular
Average) va diéu kién bao hiém khdng c6 ton
thit hay mién ton that (FPA-Free Particular
Average), nhung hién nay, cac diéu kién nay
da bj thay thé bang diéu kién bao hiém B
(WPA) va diéu kién bao hiém C (FPA) vi vay
cach dat diéu kién bao hiém mién ton thét
(FPA) tré nén khé khé hiéu [3].

Trén day 1a mot sb van d& ma tac gia
luan ban vé ndi dung va cau chit trong Bo
luat hang hai Viét Nam 2015, véi mong
mubn dong gop mot phan y kién caa minh
cho viéc hoan thién Bo luat tot hon vé mit
noi dung va cau chix, tir d6 tré thanh nén
tang co ban vé mat phap Iy mot cach virng
chac, diéu chinh cac méi quan hé lién quan
dén hoat dong hang hai ngay mét rd rang,
chinh xéc va cdng bang, pht hop véi luat
phap quéc té, trong d6 c6 Cong udc
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