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PHAP LUAT GIAI QUYET TRANH CHAP LAO PONG CA NHAN
DO HOA GIAI VIEN LAO PONG TIEN HANH VA KIEN NGHI HOAN THIEN

Hoang Thi Hi", Nguyén Hung Thinh
Dai hoc Thai Nguyén

TOM TAT

Hoa giai vién lao dong 1a chii thé c6 thim quyén giai quyét tranh chép lao dong ci nhan & Viét
Nam. Qua nghién ctru cho thdy cac quy dinh ctia B luat Lao dong nam 2012 vé giai quyét tranh
chép lao ddng ca nhan do hoa giai vién lao dong tién hanh van boc 16 nhiu bat cap lién quan dén
thim quyén bd nhiém; tiéu chuan hoa giai vién lao dong; thu tuc hoa giai; hoat dong xac minh, thu
thap tai liéu ching cwr; gia tri phap ly cua bién ban hoa giai thanh. Trén co s6 phan tich thuce trang
phdp ludt va yéu cau khach quan cua viéc hoan thién phap luat, bai viét @& xuat mot sd kién nghi
nham hoan thién phap luat giai quyét tranh chap lao dong ca nhén do hoa giai vién lao dong tién
hanh nhu: Thanh 18p trung tdm hoa giai va cap thé hoa giai vién lao dong; néng cao tiéu chudn hoa
giai vién lao dong; thu tuc hoa giai tur nguyén; mo rong quyén cuia hoa giai vién lao dong khi xac
minh, thu thap tai liéu chung cur... Bai viét c¢6 gia tri tham khao nham hoan thién nhiing quy dinh
phap luat giai quyét tranh chap lao dong c4 nhan do hoa giai vién lao dong tién hanh.

Tir khéa: Ludt kinh té; ludt lao dong; hoa gidi vién lao dong; tranh chdp lao dong; hoan thién.
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LEGISLATION OF LABOR MEDIATORS IN RESOLVING INDIVIDUAL
LABOR DISPUTES AND RECOMMENDATIONS
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ABSTRACT

A labor mediator works to resolve individual labor disputes in Vietham. Many studies reveal that
the provisions of The Vietnam Labour Code 2012 labor mediators in the settlement of individual
labor disputes still remain several shortcomings related to the appointment authority; standards of
labor mediators; mediation procedures; verification and collection of evidence documents; legal
validity of successful mediation minutes. Based on analyzing the legal situation and the objective
requirements of completing the law, the article proposes a number of recommendations to improve
the legislation of labor mediators in resolving individual labor disputes such as: Establishing
mediation centers and issuing labor mediator cards; raising standards of labor mediators; allowing
voluntary mediation procedures; expanding the rights of labor mediators when verifying and
collecting evidence documents... This study would be valuable for reference to improve the
revised Labor Code Project of Vietnam today.
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1. Pit van dé

Giai quyét tranh chip lao dong (TCLD) ca
nhan 12 mot trong nhitng van dé co ban cia
phap luét lao dong ndi chung va phap luat giai
quyét TCLD néi riéng. Vi vay, van dé nay
duoc cac nha khoa hoc quan tdm nghién ctlru
& nhidu muc d6 khac nhau nhung chwa cé
nhiéu cong trinh nghién ciru vé phap luat giai
quyét TCLD ca nhan do hoa giai vién lao
dong (HGVLD) tién hanh. Trong bai viét nay,
tac gia phan tich thuc trang quy dinh phap
luat Viét Nam vé giai quyét TCLD ca nhan do
HGVLD tién hanh va mot s kién nghi hoan
thién. Bai viét co gia tri tham khao trong viéc
hoan thién nhiing quy dinh phap luat giai
quyét TCLD ca nhan do HGVLD tién hanh.

2. Phap luét giai quyét tranh chip lao dong
¢4 nhan do hoa giai vién lao dong tién hanh
Viéc giai quyét TCLD bang con duong hoa
gidi ¢6 y nghia rit quan trong [1]. Hoa giai
TCLD 1a mot phuong thirc giai quyét TCLD
thong qua viéc cac bén thuong luong voi su
trg gitip cua nguoi tho ba doc lap 1a HGVLD
[2]. Theo quy dinh thi HGVLD 14 chii thé duy
nhit c6 thdm quyén giai quyét tit ca cac
TCLD theo thu tuc hoa giai [3]. Viéc giai
quyét TCLD c4 nhan do HGVLD tién hanh
dugc quy dinh tai cac diéu 194, 196, 197,
198, 200, 201 B¢ luat Lao dong nam 2012,
Nghi dinh s6 46/2013/ND-CP ngay 10 thang
5 nam 2013 ciia Chinh phi quy dinh chi tiét
mot sd diéu cua B luat Lao dong vé tranh
chap lao dong va Thong tu s 08/2013/TT-
BLDTBXH ngay 10 thang 6 ndm 2013 cua
B¢ Lao dong — Thuong binh va Xa hdi hudng
dan thi hanh mot sé diéu cia Nghi dinh s
46/2013/ND-CP. Cac diéu lut trén d& cap
nhiing néi dung sau:

- Tiéu chuén, thim quyén, trinh ty va tha tuc
bd nhiém, bé nhiém lai, mién nhiém HGVLD;
- Bao dam diéu kién hoat dong cia HGVLD;

- Quyén ciia HGVLD khi tham gia giai quyét
TCLD ca nhan;

- Nghia vu cua cac bén trong qua trinh giai
quyét vu tranh chip tai cac chu thé c6 thim
quyén, bao gdm ca HGVLD;

- Thoi han t6i da HGVLD phai giai quyét
xong vu TCLD cé nhén;

- Thanh phan tham gia phién hop, trinh ty tién
hanh phién hop, hinh thitc ghi nhan két qua
hoa giai thanh TCLD ca nhan cua HGVLD.
Qua nghién cilru cac diéu luat trén, tac gia nhan
thiy quy dinh ctia phap luat hién hanh vé giai
quyét TCLD c4 nhan c6 nhiéu thay dbi so voi
cac quy dinh tuong tng cua B0 ludt Lao dong
nim 1994 (sira d6i, bd sung cac nam 2002,
2006) va con mot sd diém bat cap sau:

2.1. Quy dinh vé thim quyén bé nhiém hoa
gidi vién lao dong con chwa phu hop
HGVLD 1a ngudi duoc Chu tich Uy ban nhan
dan cép tinh bd nhiém theo nhiém ky 05 nim dé
hoa giai TCLD va tranh chap vé hop dong dao
tao nghé, chiu sy quan ly ctia Chu tich Uy ban
nhéan dan cap tinh va c6 thé bj Chii tich Uy ban
nhan dan cap tinh mién nhiém theo quy dinh
cta phap luat. HGVLD cép huyén duogc thiét
lap day da ¢ hau hét cac tinh, thanh ph6 nhung
hoat dong hoa giai khong hiéu qua. C6 thé thiy,
quy dinh b nhiém HGVLD Ia hanh chinh hoa
quan hé lao dong, 1am mit di ¥ nghia ctia hoat
dong hoa giai. Vi vy, can nghién ciru mo hinh
xa hoi hoa hoat dong hoa giai dé nang cao hiéu
qua giai quyét TCLD c4 nhan.

2.2. Tiéu chudn va ché dp dii ngé hoa gidi
vién lao dong con chwa hop ly

Tiéu chuan HGVLD la cong dan Viét Nam,
¢6 nang lyc hanh vi dan sy dﬁy du, co stc
khoé va pham chét dao durc tot; khong phai 1a
nguoi dang bi truy cuu trach nhiém hinh sy
hodc dang chdp hanh 4n; am hiéu phap luat
lao dong va phap luat co lién quan; c6 03 nam
lam viéc trong linh vuc ¢6 lién quan dén quan
hé lao dong, c6 ky nang hoa giai TCLD. Tuy
nhién, tiéu chudn “cé 03 nam lam viéc trong
linh viee ¢6 lién quan dén quan hé lao dong”
cling chua dam bao dé HGVLD thuc su la
ngudi co nang luc giai quyét TCLD ca nhan.
Phap ludt cin quy dinh nang cao tiéu chuan
cua HGVLD.

Trong thoi gian duoc cir & hoa giai TCLD
c4 nhan, HGVLD dugc hudng ché d6 bdi
dudng nhu ddi véi Hoi thim nhan dan [4].
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Nhu vay, HGVLD khong c6é kinh phi hoat
dong thuong xuyén ma chi c6 kinh phi hd trg
theo vu viéc. Ché d6 dai ngd nay chua du dé
thu hat nhiing nguoi cod trinh d9, chuyén
mon cao lam HGVLD.
Hién nay, phap lut ctia da s6 cac nudc nhu
Canada, Nhat Ban, Thai Lan, My... quy dinh
chuc nang hoa giai TCLD cho cac vién chic
lam viéc chuyén trach. S6 luong cac qudc gia
con st dung HGVLD kiém nhiém hién nay
khong nhidu ma Viét Nam 12 mot trong sd céc
qudc gia d6. Piéu nay da han ché kha ning
tich luy kinh nghiém, ky nang hoa giai va
kién thtrc chuyén mén cia HGVLD. Bén canh
do6, truong hop can b quan ly nha nudc lao
doéng kiém nhiém vai tro HGVLD s¢€ lam cac
bén tranh chip e ngai trong viéc cung cip
thong tin vi s¢ bi xtr 1y vi pham. Diéu nay dan
dén thiéu su rach roi giita quy trinh xur 1y vi
pham phap luat lao dong va quy trinh giai
quyét TCLD ca nhan. HGVLDP lam viéc
khong chuyén trach, khong dam bao yéu ciu
trung 1ap, ning luc con han ché, thiéu kinh
nghi€ém nén chua tao duoc niém tin cua cac
bén tranh chip va anh huéng dén hiéu qua
hoa giai tranh chip. Vi vdy, can quy dinh dé
HGVLD lam viéc chuyén trach, doc lap.
2.3. Quy dinh tranh chdp lao dpng cd nhin
bdt bujc phii qua thii tuc hoa gidi do hoa
gidi vién lao dong tién hanh
TCLD ca nhan phai thong qua thu tuc hoa
giai cia HGVLD trudc khi yéu cau toa an giai
quyét, trir cac TCLD khong bét bude phai qua
thu tuc hoa giai quy dinh tai khoan 1 Diéu
201 B6 luat Lao dong nam 2012. Nhu vay, tru
mot sd truorng hop theo quy dinh thi cac bén
tranh chép khong c6 quyén lya chon phuong
thirc giai quyét ma cac bén cho rang phu hop
va hiéu qua nhat dé giai quyét TCLD cua ho.
Nhu vay, thu tuc hoa giai bt budc do
HGVLD tién hanh trong giai quyét TCLD c4
nhan con cliing nhic, chua thé hién dugc tinh
“fir nguyén” clia cic bén din dén cac yéu tb
tu nguyén trong hoa giai TCLD ca nhan bi
giam tinh linh hoat di rat nhiéu. Theo phap
luat Trung Qudc, hoa giai khong dugc coi la
thu tyc bat bugc ddi véi moi TCLD. Theo

Diéu 5 Luét Trung gian hoa giai va trong tai
TCLD Trung Quéc nam 2007 ghi nhan, moi
quy dinh cua phép luat déu chi mang tinh chat
dinh hudng cho céc bén khi lya chon giai
quyét tranh chap bang con duong hoa giai.
Qua do, cac bén co quyén lya chon hoa giai,
khong qua hoa giai hodc nho bén thir ba lam
trung gian hoa giai [5].

2.4. Quy dinh vé viéc lwa chon va thay déi
hoa gidi vién lao dpng gidi quyét tranh chip
lao dpng cd nhén con bit cdp

MJi bén hodc ca hai bén tranh chip déu co
quyén yéu cau HGVLD giai quyét TCLD ca
nhan. Bén yéu cau hoa gidi dugc lya chon
HGVLD dé & nghi Phong Lao dong -
Thuong binh va Xa h¢i cd HGVLD tham gia
giai quyét TCLD ca nhan. Viéc cho phép bén
yéu ciu hoa giai dugc lya chon HGVLD
nhdm dam bao quyén ty dinh doat cua cac
bén tranh chap. Tuy nhién, viéc chi cho phép
bén yéu cau hoa giai duogc lya chon HGVLD
¢6 thé tao cho bén kia tim 1y khong tin tuong
tuyét ddi vao phuong 4n hoa giai cua
HGVLPD. Cac bén tranh chap khong dugc ty
do lya chon HGVLD giai quyét TCLD cé
nhan cta minh di han ché quyén dinh doat
clia cac bén tranh chap va lam giam tinh linh
hoat cia thu tuc hoa giai. Trong khi do6, phap
luat ctia hau hét cac nudc déu quy dinh thi
tuc hoa giai co tinh tuy nghi.

Trong qua trinh giai quyet TCLD ca nhan, hal
bén c6 quyén yéu cau thay d6i HGVLD néu
¢ 1y do cho rang ngudi d6 c6 thé khong vo
tu hoac khong khach quan [6]. Tuy nhién,
phap luat khéng quy dinh 0 trinh ty, thu tuc
thay doi, khong quy dinh rd cin ctr xac dinh
HGVLD “khong vo tuw”, “khong khach
quan” trong qua trinh hoa giai TCLD ca
nhan. Chinh vi viy, trong thuc tién khong
mang tinh kha thi va rat kho thuc hién khi
mdt bén ¢ yéu cau.

2.5. Quy dinh vé quyén han, trdach nhi¢gm
ciia hoa gidi vién lao dong trong qud trinh
tién hanh cdc hoat dong xdc minh, thu thip
tai liéu, chirng cw chwa phit hop voi viéc gidi
quyét tranh chdp lao dpng cd nhin

Pé c6 can ctr thuyét phuc cac bén tranh chap tu
thuong luwong hoac xay dung phuong an hoa
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giai phu hop, HGVLD phai nim bit day du
cac thong tin co lién quan dén vu TCLD cé
nhén. Dé thu thap duoc tai liéu, chung cur trén,
ngoai tai lidu, chimng cr do hai bén cung cip,
HGVLD phai duge quyén chu dong tién hanh
cac hoat dong xac minh, thu thap tai li¢u,
chimg ci. Tuy nhién, lién quan dén quyén xéac
minh, thu thap chung ctr cia HGVLD khi giai
quyét TCLD ca nhan, Piéu 197 Bo luat Lao
dong nam 2012 chi quy dinh chung giéng cac
chu thé co thim quyén giai quyét TCLD khac
theo huéng dugc “quyén yéu cau hai bén
tranh chdp, co quan, t6 chike, cd nhan cé lién
quan cung cdp tai liéu, chitng cit, trung cdu
giam dinh, moi nguoi lam chitng va nguoi co
liéen quan”. Nhu vay, phap ludt hién hanh
khong quy dinh cu thé quyén han cia HGVLD
khi tién hanh cac hoat dong x4c minh, thu thap
tai liéu, chimg ctr ¢6 lién quan dén vu TCLD
c4 nhan. Piéu nay s& anh huong dén chat
luong hoa giai cia HGVLD trén thyc té.

Céc thong tin, tai liéu ma cic bén tranh chip
cho HGVLD khi giai quyét TCLD c4 nhan
thuong 1a nhitng thong tin quan trong, cé anh
hudng dén hoat dong san xuét, kinh doanh cta
doanh nghiép nén phap luat nhiéu nudc (nhu
Indonesia, Nhat Ban, Campuchia...) déu quy
dinh HGVLD c¢6 trach nhiém giir bi mat cac
thong tin d6 [7]. Quy dinh nay nham muc dich
bao vé quyén loi cua nhitng ngudi cung cip
thong tin cling nhu tang cuong hiéu qua hoa
giai cia HGVLD, bai 1€ chi khi cac thdng tin
duoc bao mat thi moi khuyén khich cac bén
cung cap tai liéu, chimg ctr quan trong, c6 gia
trj cho viéc giai quyét tranh chip. Tuy nhién,
phap ludt hién hanh cia Viét Nam hoan toan
khong c6 quy dinh vé trach nhiém gitr bi mat
thong tin ciia cac chu thé c6 thim quyén giai
quyét TCLD c4 nhén trong d6 c6 HGVLD,
cling nhu ché tai xir Iy khi nhitng chu thé nay
vi pham. Piéu nay co thé anh huong dén
quyén loi cta cac bén ciing nhu tao cho cac
bén tranh chap dic biét 1a nguoi st dung lao
dong tam 1y e ngai khi cung cAp thong tin co
lién quan dén vy TCLD ca nhan cho HGVLD.

2.6. Phdp lugt chua c6 quy dinh vé ché tai xiv
Iy khi hai bén tranh chd'p, co quan, 10 chire, cd
nhin c6 lién quan co tinh khong thuc hién
yéu cau ciia hoa gidi vién lao dong hodc ngin
cdn hoat dpng xdc minh, thu thdp tai liéu,
chirng cwr ciia hoa gidi vién lao dong

Piém a khoan 2 Didu 196 Bo luat Lao dong
nim 2012 quy dinh hai bén tranh chép co
nghia vu “cung cdp day du, kip thoi tai liéu,
chimg cir dé ching minh cho yéu cdu ciia
minh”. Ngoai quy dinh nay, phap luat chua co
quy dinh v& ché tai xtr 1y trong trudng hop
céc bén tranh chép, co quan, to chirc c6 lién
quan tir chdi cung cép tai liéu, chimg cir hodc
nguoi giam dinh, nguoi lam ching, nguoi co
lién quan khong thyc hién theo yéu cau cta
HGVLD. Diéu nay sé& dan dén viéc hai bén
tranh chap hodc chii thé co lién quan co thé
“xem nhe” yéu cau, dé nghi cia HGVLD khi
thuc hién nhi€ém vu hoa gidi TCLD c4 nhan.
Chinh vi vay, HGVLD s€ khong c6 co hdi
tiép can thong tin dé giai quyét vu tranh chap
néu cac bén cb tinh khong hop tac.

2.7. Quy dinh vé viéc ving mdt tai phién hop
hoa gidi tranh chdp lao déng cd nhén ciia
hoa gidi vién lao dong chwa cu thé

Hoa giai TCLD c4 nhan duoc tién hanh tai
phién hop hoa gidi. HGVLD huéng dan céc
bén thuong Iugng. Truong hop hai bén thoa
thuan dugc, HGVLD lap bién ban hoa giai
thanh. Truong hop hai bén khong thoa thudn
dugc, HGVLD dua ra phuong an hoa giai dé
hai bén xem xét. Truong hop hai bén chip
nhan phuong an hoa giai, HGVLD lap bién
ban hoa giai thanh. HGVLD lap bién ban hoa
giai khong thanh trong truong hop hai bén
khong chap nhan phuong 4n hoa giai hodc
mot bén tranh chip da dugc triéu tap hop 18
dén lan tht hai ma van vang mat khong c6 1y
do chinh dang. Tuy nhién, phap luat lai khong
quy dinh truong hop nao dugc coi la mot bén
tranh chap vang mit “cé Iy do chinh ding”,
diéu nay din dén truong hop mot trong cac
bén cb tinh vién ly do dé ving mait tai phién
hop hoa gidi, anh huéng dén hiéu qua cua
hoat dong hoa giai.
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2.8. Bién bdn hoa gidi thanh vu tranh chip
lao dpng ca nhdn do hoa gidi vién lao dong
ldp co gia tri phap ly khong cao

Hinh thirc ghi nhan két qua hoa giai thanh vu
TCLD c4 nhéan 1a bién ban hoa giai thanh do
HGVLD lép. Ban sao bién ban hoa giai thanh
dugc giri cho hai bén tranh chéap trong thoi
han 01 ngay lam viéc ké tir ngay 1ap bién ban.
Thda thuin da dat duogc trong bién ban hoa
giai thanh duoc thuc hién trén tinh than tu
gic clia cic bén theo diém b khoan 2 Diéu
196 B¢ luat Lao dong nam 2012 quy dinh vé
nghia vu cia céc bén 1a “chdp hanh théa
thudn da dat dwoc, bdn an, quyét dinh da co
hiéu lyc phap lugt”. Trudc day, phap luat
Viét Nam khong c¢6 co ché bao dam bién ban
hoa giai thanh do dé khi mdt bén khong thuc
hién bién ban nay thi toan bo nd lyc hoa giai
cia HGVLD tré nén vo ich, vu TCLD ca
nhan lai tr& vé xuét phat ban dau. Tuy nhién,
ké tir thoi diém ngay 01 thang 07 nam 2016
(Bo luat T6 tung dan sy nam 2015 c6 hiéu
luc) thi cac bén c¢6 quyén yéu ciu cong nhan
két qua hoa giai thanh tai Toa an va duge dam
bao thi hanh 4n dan su. Py 1a diém tién bo
trong lan stra d6i BO luat TH tung dan sy ndm
2015, gop phan khong nho trong viée thiic
ddy su phat trién cta cic phuong thuc giai
quyét tranh chip ngoai Toa an. Phap luat quy
dinh cu thé va chi tiét vé& didu kién cong nhan,
trinh tu tha tuc céng nhan két qua hoa giai
thanh ngoai Toa an tai chuong XXXIII Bo
luat TS tung dan sy nam 2015. Tuy nhién, B
luat Lao dong nam 2012 chua c6 quy dinh cu
thé vé van d& yéu cdu Toa an cong nhan bién
ban hoa giai thanh do HGVLD lap.

3. Mot s6 kién nghi hoan thién phap luat
giai quyét tranh chip lao dong ca nhin do
hoa giai vién lao dong tién hanh

Hoan thién phap ludt giai quyét TCLD c4
nhan do HGVLD tién hanh 13 van d& tit yéu
khich quan nhiam nang cao hiéu qua giai
quyét TCLD ca nhan ¢ nudc ta. Hoan thién
phap luat giai quyét TCLD c4 nhan do
HGVLD tién hanh phai dam bao khic phuc
dugc nhimg diém bat hop 1y, dam bao tinh
kha thi trong cac quy dinh cua phap luat hién

hanh, ton trong quyén ty dinh doat cua cac
bén tranh chap, hudng t6i muyc tiéu xay dung
quan hé lao dong hai hoa trong bdi canh kinh
té thi truong ¢ Viét Nam ciing nhu phu hop
v6i cac tidu chuan lao dong qudc té trong boi
canh hoi nhap quc té.

Pé phap luat giai quyét TCLD ca nhan do
HGVLD tién hanh dugc hoan thién, gop
phan nang cao hiéu qua giai quyét TCLD ca
nhan trén thyc té, tac gia dé xuat mot sd giai
phéap sau:

3.1. Thay déi mé hinh qudn ly hoa gidi vién
lao dong tir hanh chinh sang xda hi hoa

pé nang cao chét lugng hoa giai, tr¢ thanh sy
lwa chon hop 1y cho cac bén tranh chip thay
Vi ra toa an giai quyét, HGVLD can co du kha
nang thyc hién hoa gidi TCLD c4 nhan mot
cach thuc chat, doc lap, quy trinh don gian, dé
tiép can. Trong diéu kién hi¢n nay, can tao co
sO thuan lgi cho viéc hinh thanh cac trung tdm
hoa gidi, HGVLD chuyén trach theo hudng
giam thiéu cac bién phap hanh chinh, thac
ddy chuyén nghiép hoa. Dé thé hién tinh
chuyén nghiép thi co ché to chirc, hoat dong
cua trung tam hoa gidi nén dugc xay dung
tuong tu nhu trong tai thuong mai, tirc la hoat
dong doc 1ap va ty cha vé tai chinh (thu phi va
hoat dong nhu dich vu cong), khong phu thugc
vao ngan sach. Theo hudng do, nha nudce can
cing c¢b khung phap 1y; cip phép thanh lap
cac trung tAm hoa giai; ban hanh tiéu chuén
va dao tao, boi dudng, cép thé¢ HGVLD; cong
bb cong khai trén trang thong tin dién tir cua
co quan quan 1y nha nudc vé lao dong, thay thé
viéc bd nhiém HGVLD nhu hién nay. Bé duoc
cap thé HGVLD thi phai d4p ung cu thé vé
diéu kién, trinh ty, tha tuc cap, thu hdi the,
kiém tra, giam sat hoat dong cua td chtrc hoa
giai. Nha nudc ciing can ting cudng hd tro
ban dau ddi v6i viée nang cao ning luc cua
cic trung tim hoa giai thong qua mién giam
thué, cac khoan tin dung uwu dai, thyc hién
cong tac dao tao chuyén moén cho HGVLD.
3.2. Néing cao tiéu chudn héa gidgi vién lao dong
Yéu td quan trong nhat quyét dinh hiu qua
hoa giai suy cho cung 13 & niang luc va phim
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chat cia HGVLD. Vi viy, cin nang cao tiéu
chuan HGVLD theo huéng HGVLD co du
kién thuc, kinh nghiém va kj nang hoa giai
TCLD ca nhan. Theo d6, nén quy dinh ti€u
chuan HGVLD nhu sau: HGVLD la cong dan
Viét Nam, c6 ndng luc hanh vi dan su déy du,
co phérn chét dao duc tdt, co strc khoé bao
dam hoan thanh nhi€ém wvy; khong phai la
nguoi dang bi truy ctu trach nhiém hinh sy
hodc dang chép hanh an; c6 trinh d0 ctr nhan
luat tré 1én; c6 it nhit 5 nim cong tac trong
linh vyc lao dong hoac nghé luat; c6 k¥ nang
hoa giai. Bén canh d6, ¢6 thé yéu cau vé kién
thirc bd trg nhu ngoai ngit, tin hoc dé dap ung
yéu cau cua viéc giai quyét TCLD ca nhan
trong bdi canh hoi nhap qudc té hién nay.

3.3. Quy dinh hoa gidi tranh chdp lao djng
cd nhén la thii tuc mang tinh chit tw nguyén
Phap luét lao dong nén quy dinh hoa giai do
HGVLD tién hanh 1a thii tuc mang tinh ty
nguyén chir khong nén bit budc cac bén phai
giai quyét TCLD c4 nhan bang hoa giai. Viéc
quy dinh cac bén c¢6 quyén lya chon phuong
thirc hoa giai c6 y nghia khuyén khich cac bén
tir Iwa chon phuong thirc giai quyét TCLD c4
nhan trén co s ty nguyén. Truong hop cac bén
khong mudn hoa giai hodc khong thé hoa giai,
ho ¢6 thé bo qua thi tuc nay dé tim dén nhﬁ’ng
phuong thirc khac nhdam nhanh chéng g1a1 quyét
vu tranh chap, d5 ton kém thoi gian, tién bac va
anh huong dén hoat dong ctia ca hai bén, ciing
nhu bao dam t6t hon quyén tu do dinh doat cua
cac bén tranh chdp. Cac bén tranh chip cb
quyén lya chon HGVLD c6 du nang luc, trinh
do, uy tin theo danh gia va mong muén cia ho
trong s6 cac HGVLD dugc cip thé va cong bd
cong khai trén trang thong tin dién tir clia co
quan quan 1y nha nudc vé lao dong. Khong nén
quy dinh viéc co quan nha nudc vé lao dong ctr
HGVLD dé hoa giai tranh chip HPLD nhu
hién nay. Quy dinh thi tuc hoa giai c6 tinh chat
tw nguyén 1a phu hop v6i ban chit cua hoat
dong hoa gidi va khic phuc dugc tinh hinh thirc
clia hoat dong hoa giai ma van bao dam quyén
duogc hoa giai ctia cac bén ciing nhu hi€u qua
cta hoat dong hoa giai trong g1a1 quyet TCLD
ca nhan. Pay ciing 13 xu thé phd bién cua nhiéu

qudc gia co nén 1ap phap tién bd nhu Anh, My,
Nhat Ban, Trung Qudc. .. va phu hop v6i quan
diém cia To chuc lao dong quéc t& (ILO) vé
khuyén khich hoa giai tur nguyén trong viéc giai
quyét TCLD [9].

3.4. B6 sung quy dinh cu thé vé cin civ xdc
dinh hoa gidi vién lao dong khéng vo tw
hodc khong khdch quan trong qua trinh gidi
quyét tranh chdp lao dpng cd nhin

Dé dam bao thong nhit trong thyc tién ap dung,
phép luat can quy dinh cu thé vé can clr xéc
dinh HGVLD khong vo tu hoac khong khach
quan trong qua trinh giai quyét TCLD c4 nhén.
HGVLD phai tir chéi tién hanh hoa giai hoac bi
thay doi trong nhiing trudng hop sau day:

(1) HGVLD la nguoi than thich cua mét trong
hai bén tranh chap nhu 1a vo, chong, cha dé,
me dé, cha nu6i, me nudi, con dé, con nudi;
ong ndi, ba ndi, 6ng ngoai, ba ngoai, anh rudt,
chi rudt, em rudt;

(ii) C6 can cwr rd rang dé cho rang HGVLD c6
thé khong v6 tu trong khi lam nhiém vu trong
cac truong hgp khac nhu trong quan hé tinh
cam, quan h¢ thong gia, quan hé cong tac,
quan hé kinh té...

3.5. Mé rgong quyén han ciia hoa gidi vién
lao dpng khi tién hanh xdc minh, thu thip
tai liéu chieng civ va bé sung quy dinh vé
trach nhiém gur bi mat thong tin trong qud
trinh gidi quyét tranh chdp lao déng cd
nhdn cia hoa gidi vién lao dong

Pé dam bao cho HGVLD giai quyét vu
TCLD ca nhan cong bang, hiéu qua, phap luat
can quy dinh cho HGVLD dugc _quyén diéu
tra vu viéc. Ngoai ra, phap luat can quy dinh
cho HGVLD dugc quyén dé nghi chuyén gia
trong cac linh vuc chuyén sau tro gitp vé
chuyén mon trong qué trinh xac minh, thu
thap tai li€u, chung ctr.

Cung véi viée trao cho HGVLD quyén dugc
xac minh, thu thap tai lidu, chimg cir, dé nghi
su tro gitp vé chuyen mon tr cac chuyén gia
hay o quan c6 tham quyen phép ludt Viét
Nam cén bd sung quy dinh vé trach nhiém giit
bi mat cac thong tin thu thdp dugc trong qua
trinh giai quyét tranh chap cia HGVLD.
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Hanh vi tiét 10 céc thong tin thu thap duogc
trong qua trinh giai quyét TCLD ciia HGVLD
can bi 4p dung cac hinh thirc xtr 1y nghiém
khic. Theo tic gia, cac co quan chic ning
can nghién ctru dé bd sung quy dinh vé& phat
tién véi HGVLD c¢6 hanh vi tiét 16 thong tin
thu thap dugc trong qua trinh giai quyét
TCLD cé nhan.

3.6. Bé sung quy dinh cu thé vé truong hop
mot bén tranh chdp di dwoc triéu tip hop 1é
dén lin thir hai ma van ving mat khong cé
Iy do chinh dang tai phién hop hoa gidi

Phép luat can bd sung quy dinh cu thé truong
hop mot bén tranh chap da duoc triéu tap hop
1¢ dén 1an thir hai ma van vang mat khdng co
1y do chinh dang tai phién hop hoa giai. Ly do
chinh dang trong cac truong hop sau:

(1) Do thién tai, hoa hoan;

(i) Ban than, b6 d¢é, me dé, b nudi, me nudi,
bd vo, me vo, bd chéng, me chéng, vo hoac
chdng, con dé, con nudi hop phap bi ém co
giéy xac nhan cua co sé kham bénh, chira
bénh duoc thanh 1ap va hoat dong theo quy
dinh cda phap luat.

3.7. B6 sung quy dinh vé quyén yéu ciu Toa
dn cong nhdn bién bdn hoa gidi thanh

Dé thng nhat véi quy dinh cong nhan két qua
hoa giai thanh ngoai téa an tai chuong
XXXIII caa Bo ludt TS tung dan sy nim
2015, Bo luat Lao dong can bd sung quy dinh
“Trong truong hop mot trong cdc bén khong
thue hién cdc thoa thudn trong bién ban hoa
gidi thanh thi bén kia c6 quyén yéu cau Toa
an cong nhdn bién bdn hoa gidi thanh theo
quy dinh ciia B¢ ludt Té tung dan su”.

4. Két luan

Du luén thuc sy hi vong trong 1an stra d6i, bd
sung B9 luat Lao dong nay s& khic phuc dugc
nhing bat cap vé giai quyét TCLD ndi chung
va giai quyét TCLD ca nhan noi riéng dé quy
dinh cua phap luat thyc sy di vao cude séng,
tr¢ thanh dao luat dugc dong ddo ngudi lao
dong va nguoi st dung lao dong tu giac tuan
tht bai tinh hop li va hiéu qua cua no.
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