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BAN CHAT CUA LUAT TUC

Nguyén Vin Tién
Truong Pai hoc Khoa hoc — DH Thai Nguyén

TOM TAT

Luat tuc hay con goi la tap quan phap, luat 1¢, 1¢ tuc, phong tuc, huong uGc... ddy chinh la mot hé
thong bao gdom céc phép tac, phép xir sy duoc 4 ap dung rong rai trong cong ddng lang ban dén toc
thiéu sé. Nhing chuan myc d6 dugc ca cong dong thira nhén, thue hién tao nén su thong nhét va
su can bang trong xd hoi. Ludt tuc cling la tri thirc vé moi truong ty nhién, vé san xuét nuong ray,
hai lugm, sin bét, danh ca, tri thirc vé& xa hoi va ing xir gitra ngudi voi nguoi, tri thire vé doi song
vin hoa, nghi 1& va phong tuc... Nghién ctru nay budc dau phan tich khai niém, dic diém cia luat
tuc nham lam sang to ban chét ctia n6 dua trén goc nhin va phuong phéap nghién ciru dan toc hoc.
Tir khéa: Ban chat; ludt tuc; tri thire; ban dia; toc nguoi.
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NATURE OF CUSTOMARY LAWS
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ABSTRACT

Customary laws, customs, conventions... are a system of rules and practices that are commonly
performed among ethnic minority communities. These norms are recognized by the whole
community, which creates unity and balance in society. Customary law is also the knowledge of
the natural environment, upland cultivation, gathering, hunting, fishing; knowledge of the society
and behaviors among people, knowledge of cultural life, rituals and customs... This study initially
analyzes the concept, characteristics and functions of customary law in order to clarify its nature
using the ethnographic perspective and methodology.
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1. Céc quan diém vé luat tuc

Cho dén nay, da cé rat nhiéu hoc gia trong va
ngoai nudc cha ¥, quan tdm nghién ctru vé
cac van dé cua luat tuc dudi nhiéu linh vuc,
chuyén nganh khac nhau nhu: lich s, van
hoc, dan tdc hoc, luat hoc, van hoa hoc, xa hoi
hoc...thim chi nhiéu truong dai hoc di dua
luat tuc cac dan toc thidu s6 vao chuong trinh
giang day cho céc sinh vién khéi nganh xa hoi
- nhan vin. Cac cong trinh di cong bd nghién
ctru, danh gia dén nhiéu khia canh cua luat tuc
nhu: vai tro, gia tri phap ly, gid tri van hoa,
kho tang tri thirc... Tir d0, chiing ta thiy rang,
luét tuc la mot trong nhitng tu liu quy gia
cho cac nha khoa hoc, nha chinh tri khi
nghién ciru vé cac toc nguoi ¢ Viét Nam va
trén thé gidi. Cac cong trinh ndy da déu néu ra
nhitng khai niém vé “Ludt tuc”, tuy vy, giita
nhimg quan diém van c6 nhimg cach nhin
nhan khac khau. Vé diéu nay, chung ta c6 thé
thdy cac quan diém sau:

Tht nhat vé quan diém duva trén goc do
nghién ctru vé van héa va dan toc hoc, GS TS
Ngoé Puc Thinh cho rang: “Bé la mét hinh
thire cua tri thuce ban dia, tri thiee dia phwong,
duoc hinh thanh trong qua trinh lich sw lau
dai, qua kinh nghiém ung xiwr voi moi truong
va ung xw xd hoi, da dwoc dinh hinh duoi
nhiéu dang thirc khdc nhau, dwoc truyén tir
doi nay sang doi khdc qua tri nho, qua thuc
hanh san xudt va thuc hanh xa héi. N6 huong
dén viéc huong dan, diéu chinh va diéu hoa
cdac quan hé xa hgi, quan hé con nguoi voi
méi truong thién nhién. Nhitng chudn muc dy
cua ludt tuc dwoc cd cong déng thira nhdn va
thiee hién, tao nén sw th(fng nhdt va can bdng
xd héi ciia moi cong dé‘ng.” [1, tr. 441]

Ciing dudi goc do nghién ctru van hoa va dan
toc hoc, PGS TS Lam B4 Nam dua ra quan
diém: “Ludt tuc la san phcfm cua xd hoi
truyén théng va do do ngi dung cua ludt tuc
phan dnh ddc trung cia vin hod truyén
thong, trong dé tinh toc nguoi dugc thé hién
kha v6 nét. Thém nita, ludt tuc tung on tai

kha lau dai, la san pham cia ban than timg
toc nguoi va trén mot khia canh nhdt dinh, né
con mang tinh dia phuwong va nhom dia
phuong toc nguoi. ” [2, tr. 12]

Nha dan toc hoc, PGS TS Vuong Xuéan Tinh
cho rang: “Ludt tuc, voi ¥ nghia la tri thirc
dan gian vé quadn Iy cong dong c6 vai tro 1om
trong xd héi, nhat la xa héi tién giai cap. Ludt
tuc, co thé la thanh van hay bat thanh vin, cé
thé duwoc dinh danh khac nhau nhw huong
uoc (o nguoi Viét), tap quan (mot s0 ving
dan téc Tay Nguyén) hay quy wéc (nhiéu din
t6c tai mién nii phia Bdc), nhung déu ham
chita nhitng quy dinh lién quan téi nhiéu mdt
ciia doi séng va bubc cdc thanh vién phdi
tudn theo.” [3, tr. 370-410].

Nhu vay, dudi goc d6 van hoa, dan toc hoc cac
cac nha nghién cru déu thng nhét cho ring
ludt tuc la nhiing tri thirc dén gian ban dia,
mang diu 4n van hoa toc nguoi, dugc hinh
thanh trong qua trinh phat trién cta timg cong
déng dan toc trén co s¢ kinh nghiém vé cudc
séng, xa hoi, tinh thich tng ty nhién... Luat tuc
dugc tich lity qua nhiéu thé hé néi tiép nhau va
dugc bod sung, thay thé, hoan chinh cho phu
hop voi ting hoan canh. Va tinh thuc thi cta
luat tuc chi dugc thira nhan trong khong gian
lang ban tirng tdc nguoi.

Duoi géc do nghién ctru vé phap luat, ludt tuc
ciing dugc nhiéu nha nghién ctru danh gia va
nhin nhan nhu sau:

Theo Tir dién Luét hoc: “Nhitng quy tdic xir sw
mang tinh chat bat bujc do cic céng dong
lang xd xdy dung nén va dugc truyén tir doi
nay sang doi khac. Ludt tuc co thé ton tai
bang truyén miéng hodc dwoc ghi thanh van
ban. Van ban ludt tuc cé thé ton tai dudi hinh
thue don gian nhw "huong woc” nhung ciing
¢ thé xdy dung dwoi dang bo ludr’[4]. luat
tuc 1a tap tuc, phong tuc tap quan cta mot
cong dong, dugc hinh thanh tu phat va duoc
cac thanh vién trong cong ddng chip nhan,
tuan theo trong quan hé vdi nhau. Luat tuc thé
hién bao quat, phong phil cac mdi quan hé xa
hoi truyén théng, it thay doi va hién nay van
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gilt mot vai trd quan trong trong doi sdng xa
hoi, ké ca ¢ nhiéu nudc phat trién. O Viét
Nam, cac nha nghién ctru van hoa cho ring
luat tuc v& can ban da nhuong budc cho luat
thanh vén, tuy nhién, nhiing phong tuc, tap
quéan t6t dep van duoc duy tri, van dung phu
hop véi xa hdi moi.

Nghién ciu luat hoc, PGS.TS Nguyén Thi
Viét Huong c6 quan diém: “Ludt tuc la nhing
chuan muc xd héi, gioi han hanh vi ung xu
ctia moi cd nhdn va ca céng dong sao cho phii
hop voi loi ich chung cua cong dé‘ng. Ludt tuc
bao ham va cu thé héa céc chudan muc vé dao
dure, phap ly xda hoi, tao nén cdc gia tri van
héa, tinh than, truyén thong cia dan téc,
khéng ngimg dwoc ciing c6 trong tién trinh
phat trién lich sit”[5, tr. 22-29]. Nhu vay,
quan diém cua cac nha nghién ctru luét hoc
cho rang luat tuc 1a bude chuyén trung gian
gitia nhitng phong tuc, tdp quan voi luat phap
ctia thoi ky co giai cp va chuan bi xuét hién
nha nude. Ludt tuc ra doi va ton tai trong xa
hoi chua c6 nha nude nén cha yéu né van la
nhitng quy pham cong ddng, bao ham cac loai
gia tri dao duc, phap ly va van hoa, ton gido -
tin ngudng...va phan nhidu mang dic thu cua
tinh dia phuong, van hoa ting toc nguoi.

V& mit lich st, ludt tuc chua dung yéu td
truyén thong, c6 vai trd diéu hanh gop phan
vao su 6n dinh trat tu dé bao vé cac quyén loi
clia cic thanh vién trong cong ddng cua cac
dan toc trong doi séng xa hoi. Trong nhing
diéu kién va hoan canh nhat dinh luft tuc co
thé tré thanh nguén ciia luat nha nudc.

Xét vé mit van hoa xa hoi, luat tuc nhu mot
thir van hoa truyén thdng ciia mét nhom
ngudi véi nhimg quy dinh cAm doéan, cho
phép, khich 1€ hay xur phat va dugc nhém
ngudi d6 thira nhan, bat budc nham rang budc
moi c& nhan, gia dinh, dong ho phai tuan theo.
Nhu vay, luat tuc duge hiéu 1a nhiing quy
dinh mang tinh truyén thdng, vin hod ctia mot
nhém ngudi ¢6 quan hé véi nhau vé mit
huyét théng, do d6 phai tuén theo nhiing quy
dinh cua cong déng. Va luat tuc 1a mot dang

quy pham xi hoi c6 pham vi diéu chinh rong
16n thé hién cic van dé vé dao duc, luan ly,
phép tng xur, tinh cach thai do cua cac thanh
vién trong xa hoi. Luat tuc c6 anh huong rat
16n trong doi song cong dong, nd chi phdi
manh mé cac phong tuc tdp quan ¢ dia
phuong. Nghia 13, né thiét 1ap nén toan bo gia
tri nén tang cho cac phan xét ca vé dao dic,
phép ludt ciing nhu ngudn gbc cua cac du
doan xa hoi.

2. Piic diém ciia luit tyc

Thir nhét, luat tuc dugc hinh thanh trong qua
trinh lich sir 1au dai trong thoi ky dau cta xa
hoi nguyén thity (twong ting véi thoi dai dd da
cll va phat trién manh & thoi dai da giita va da
moi). Theo phan ky lich sir nhu vay, luat tuc
ra doi dudi thoi ky ché d6 mAu hé cua lich st
loai nguoi, day l1a nhitng quy dinh chung ma
duoc ca cong déng toc nguoi déu thira nhan.
Vi thé, luat tuc dam bao loi ich chung cua ca
cong dong va khong bao gid ¢ sy mau thuin
hay c6 sy phan ddi gay gét tir phia nhiing
thanh vién cua toc ngudi do.

Thtr hai, phﬁn 16n cac bo luat tuc & nudc ta
dugc hinh thanh ¢ dang ngdn ngit truyén
miéng. Piéu nay xudt phat tir sy ra doi rat
sém cua luat tuc, thoi gian nay hau hét cac
dan toc cua nudc ta chuahinh thanh chir vit
tham chi hién nay con nhiéu dén toc thiéu sd
nudc ta khong co6 chir viét. Luat tuc duogc xay
dung bang cac ngon tir don gian, d& hiéu, d&
thuc thi nhu van van, dan ca, cau dd, 16i ru,
truyén, tho ca..., ngoai ra cach vi von ndi
dung cua luét tuc déu dung cac thir ma ca
cong dong déu biét nhu con dao, cai diéu cay,
hon da, con cop, cay rung... do vy ma cac
thanh vién trong cong dong c6 thé hiéu dé ap
dung khi xr phat, hodc biét dé tranh khong vi
pham nhiing diéu cdm ky di dugc tuyén bd
trong luat tuc.

Thir ba, ludt tuc 13 nhitg nguyén tic nhim
hudng dén viéc tao ra su binh déng trong noi
b ciia cong dong toc nguodi. Vi thé, trong khi
XU phat c6 nguyén tdc d6 1a moi toi déu phai
mang ra xét xir: “Lika chdy ddp méi tat/ Nue
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chay dap méi can/ Céc téi pham phdi dén moi
hét’[6, tr. 361] dé nham muc dich: “Anh va em
md&i duoc doan két/ Cha va con méi duoc hoa
thudn/ Ba con ta moi duoc than ai” [6, tr. 362].
Va nhit thiét phai c6 ngudi lam ching hodc ¢6
tang chimg dé chimng minh: “Phdi cé bon nam
nguoi, vai ba nguoi khi sw viée xdy ra, tat ca
moi ngwoi déu di nghe, mdt deu da thay. C6
nhw vdy, cdc tang chimg méi that la chdc
chan” [6, tr. 312]. Néu c6 nhitng hinh phat thi
tinh cong bang rét cao, thuong 14 toi 1on thanh
toi nhe, tdi nhe thanh khong co. “Hinh thirc
phat i, muc phat boi thuong nhiéu khi con
mang y nghia vin héa nhat dinh. Thi du, voi
ludt tuc Edé, nguoi ndo an cdp cia nguoi khic
mét thi phai dén ba.” [7, tr. 49]

Tht tu, luat tuc cé6 pham vi diéu chinh rong,
bao quat toan bd cac linh vuc quan hé xa hoi
trong cong dong ngudi. Can cir vao tinh chat,
dac diém cua nhitng quan h¢ xa hdi dugc diéu
chinh, ¢6 thé phan thanh nhimg nhém linh
vuc duoe luat tuc diéu chinh nhu: linh vuce t6
chirc va quan 1y cong ddng, linh vuc 6n dinh
trat tu an ninh va dam bao loi ich cong déng,
linh vyc ton trong, tudn thu, bao vé phong tuc,
tap quan; linh vuc quan hé dan su, hon nhan
va gia dinh; linh vuc quan ly, st dung dét dai;
béo vé san xuit, moi truong; linh vuc duy tri
va gido duc nép séng vin hoa, tin ngudng.
Thtt nam, luat tuc dugc dam bao thuc hién
bang sitc manh cta du luin cong dong, bang
chinh sy ty giac cua mdi ca nhan, c6 khi nhu
mot thoi quen. Du ludn cdng déng la luc
luong huéng dan va cu(?ng ché cac thanh vién
{mg x1r theo dung chuan myc cta quy u'(yc va
luat tuc. Du ludn cong ddng gop phan cd vi,
khich 18 cac thanh vién chdp hanh cac quy
dinh cua luat tuc, 1am t6t cac diéu phai lam,
c6 tac dung ran de, ngan ngua nhiing nguoi
c6 hanh dong vi pham luat tuc. Mat khac, tin
ngudng, than linh ciing chi phdi y thirc tuan
thi ludt tuc cta clia ca cong dong.

3. Ban chét cia luit tuc

Thir nhét, luat tuc 1a mot hé thng gido duc
hoan chinh. Trong rat nhiéu cudn luat tuc hién

nay déu thdy duoc tinh gido duc dugc phan
4anh 1d nét trén moi phuong dién tir trong gia
dinh, ngoai doi song xa hoi dén sy tmg xir clia
con nguoi voi tg nhién. Tinh gido duc trong
luat tuc nham khuyén nhu, diéu chinh nhan
thtrc, hanh vi con ngudi theo hudng tich cuc dé
xay dung 15i séng tot dep, giit thuan phong my
tuc cua 6ng cha. Nhu trong cudn Luat tuc cua
nguoi Raglai n6i vé con cai phai vang 10i, phai
¢6 trach nhiém, bon phan dudng nudi, cham
soc cha me: “Lam con phai goi da, bao vang,
an loi me cha/ Phdi ¢6 bén phdn cham soc,
duong nuoi me cha, phai canh bung, com don/
Cham lo, phung duong me cha moi la con” [8,
tr. 485]. Tuong tu trong luat tuc BEdé: “Co
mang to la nho co le, co tic ké to la nho cé
cdy, con nguoi ma dong lén hang tram, hang
nghin la nho c6 cha me” [9, tr. 114]. Ngoai su
giao duc trong g1a dinh ra, trong cac cuon luét
tuc con rat nhidu cic quy dinh nhim hudng
dén diéu chinh cac hanh vi c4 nhan nhu: quan
hé vo chéng, trom cép, cudng hiép... Va cubi
cting 14 trong ché tai xir phat phin nhidu mang
tinh chat gido duc, ran de hon Ia sy trung phat,
chang han viéc giét ngudi rat nghiém trong
nhung khi xét xtr thi: “Néu hdn da giét mot
nguoi nha nghéo thi han phai dén mang bang
mét cdi la mét cang tay va mét gang tay
(duong kinh)” [6, tr. 134].

Thu hai, Iuat tuc chinh 1a mét phuong thac
quan 1y cong ddng co tinh hiéu qua nhét trong
cac lang ban. Luat tuc xuét hién tir som, ton
tai lau doi trong doi song cua nhan dan, duoc
truyén tir doi nay sang doi khac, phu hop véi
nguyén vong cua nhdn dan, tr¢ thanh thoi
quen ung xu hang ngay cia ho va dugc dam
bao thuc hién bang du luan xd hoi, bang cac
bién phap cudng ché ciia cong dong nén dugc
nguoi dan ty giac thye hién (chic ning diéu
chinh xa hoi).

Thu ba, luat tuc 1a di san van hoa tdc nguoi.
Trong mdi bo luat tuc nd6 khong chi chua
dyng nhitng sic thai vin hoa doc dao ciia mdi
toc ngudi khién co nguoi da vi von nd nhu 1a
“Bo tir dién Bach khoa séng cua moi dan toc”
ma ban than mdi b luat tuc d6 thuc su con la
mot tac phdm vin hoc dan gian truyén miéng
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c6 gia tri ndi dung va nghé thuat. Luat tuc la
kho tang tr1 thirc dan gian phong phu bo 1a
tri thuce Ve moi truong ty nhién, vé& san xuat
nuong ray, hai lugm, sin bét, danh ca, tri thirc
vé xa hoi va ing xir giita nguoi voi nguoi, tri
thirc vé& doi sdng vin hoa, nghi 1& phong tuc.
Do 1a viée xac dinh céc quan hé s& hu'u cua
cong dong va ca nhan dbi véi cac nguon tai
nguyén dét, rimg, nudc, 1am nghiép, thd san
“Bat con éch phdi chita con me/ Chdt cdy tre
phdi chira cdy con/ Pot t6 ong phdi chira ong
chiia/ Thude cd lam sudi nghéo” [6, tr. 567].
Xét cho cung, luat tuc khong phai 1a cai gi
khac ma chinh ban than n6 da la van hoa. Noi
luét tuc 1a van hoa khong phai chi xét ¢ ban
chit va con dudng hinh thanh ctia né gin lién
v6i van hoa, ma con thé hién & noi dung van
hoa chira dung trong luat tuc.

4. Két luan

Nhu vdy théng qua khai niém va dic diém
ching ta co thé thdy ban chét cua luét tuc 1a
mot cach thuc quan ly cong déng gian don va
so khai dugc ap dung rdng réi trong cac ban
lang dan toc thiéu so. Trong sudt thoi gian
dai, ludt tuc dong vai tro 1 hé thong phap luat
v6i nhitng quy pham tuong ddi chat ché cua
n6 da tré thanh cong cu hitu hiéu dé giai
quyét cac mau thuan, tranh chip va duy tri
trat tw xa hoi. La buc tranh phan anh chéan
thuc moi mat doi séng xa hoi, phong tuc tap
quan, tin ngudng, 161 sbng cua cac dan toc. La
mot hé théng giao duc tr nhan cach dén cac
hanh vi ctia cac ca nhan. Trong xa hdi hién
dai ngay nay, ludt tuc van phat huy vai tro
diéu chinh moi mdi quan hé x3 hdi & cac
buon, lang, ban cua déng bao cac dan tdc
thiéu sb. Dbi vai ho, luat tuc van dugce coi 1a
nhitng chuin myc trong hanh vi ng xir hang

ngay. Trong moi hoat dong giao tlep voi ca
nhan, cong dong, khi gip pha1 tinh huéng can
lya chon hanh vi ung xu, ddng bao cac dan
toc thiéu sb thuong nghi ngay dén nhiing cau
trong luat tuc mang dam chit dan gian dé
dinh hudng cho hanh vi Gtng xr cia minh ma
khong vugt ra ngoai nhiing quy dmh cta luat
tuc. Chinh diéu niy cho thay sirc sbng manh
ligt ctia luat tuc va chirmg minh cho sy hop 1y,
su can thiét cua no trong viéc diéu chinh céac
mdi quan hé x3 hoi ciia dong bao dan toc
thiéu s6 hién nay.
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