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1. Thyc trang 4p dung quy dinh vé
Thu ky cong ty hién nay

Trén thuc t€, khai niém “Thu ky
cong ty” da duoc phap quy hoa ¢ Viét
Nam chinh thttc ttt nam 2002. Theo do,
trong Mau Diéu 1é 4p dung cho cong ty
niém yét cé quy dinh “Hoi dong quan
tri sé chi dinh mot Thuw ky Cong ty véi
nhiém ky va nhttng Diéu khoan theo
quyét dinh cua Hoéi dong. Hoi dong
quan tri c6 thé bai nhiém mot Thu ky
cong ty vao bat ky thoi diém nao nhung
khong trdi véi cdc quy dinh phap luat
vé lao dong hién hanh. C6 thé ct hai
hay nhiéu nguoi cung lam dong Thu ky
cong ty. HOi dong quan tri cing c6 thé
bd nhiém mot hay nhiéu tr¢ ly Thu ky
cong ty tuy ting thoi diém. Vai tro va
nhiém vu ctia Thu ky cdng ty bao gom:
T6 chiic cac cudc hop cua Hoi dong quan
tri, Ban kiém soat va Pai hoi dong co
dong theo lénh ctia Chu tich Hoi dong
quan tri hodc Ban kiém soat; Lam bién
ban cac cudc hop; Tw van vé thu tuc cta
cac cudc hop; Cung cdp thong tin cho
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thanh vién cua Hoi dong quan tri va Ban
kiém soat”!.

T nam 2007 dén nay, Bo Tai chinh lai
tiép tuc khang dinh su can thiét, vai tro va
cu thé hoa vi tri Thw ky cong ty thong qua
cac thdng tw huéng dan thi hanh trong linh
viee quan tri cong ty niém yét va cong ty dai
chting. Cu thé, “d€ hd tro cho hoat dong
quan tri cong ty duoc tién hanh mot cach cd
hiéu qua, Hoi dong quan tri phai chi dinh
it nhat mét (01) ngwoi lam Thu ky cdng ty.
Thu ky cong ty phai la nguoi c6 hiéu biét
vé phap luat. Thu ky cong ty khong duoc
dong thoi lam viéc cho cdng ty kiém toan
dang thuc hién kiém toan cac bao cao tai
chinh ctia cong ty”~

* Email: Thuhangvnu@yahoo.com.vn

Tién si, Gidng vién Truong Dai hoc Kinh t&'- Ludt,
Dai hoc Quoc gia Thanh phé Ho Chi Minh

! Diéu 27 Mau Diéu 1¢ 4p dung cho cong ty da niém
yét ban hanh kem theo Quyét dinh s6 07/2002/Qb-
VPCP ngay 19/11/2002 ctia B truong, Cha nhiém
Vén phong Chinh phti vé viéc ban hanh mau diéu 1é
ap dung cho cac cong ty niém yét

2 Quyét dinh s& 12/2007/QD-BTC ngay 13/3/2007 ctia B
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Mac du da hon 20 nam trdi qua, nhung
tén goi, chttc nang va vai tro ctia Thu ky
cong ty van con la ché dinh chura rd rang véi
kha nhiéu cong ty dai ching tai Viét Nam.
Chung ta thuong nghe, thuong thdy nguoi
lam Thu ky gidm d6c, Thu ky hanh chinh
va nhitng nam gan day la Thu ky Hoi dong
quan tri hodc Thu ky Chu tich Hoi dong
quan tri vién trong cong ty cd phan. Khai
niém Thu ky cdng ty lan lwot dwgce quy dinh
trong Luat Doanh nghiép nam 2014 va tiép
tuc dwoc stra doi, duy tri trong Luat Doanh
nghiép nam 2020, titc quy dinh nay da duoc
nang lén ¢ cap do “luat” thay vi trong cac
van ban quy pham phdp luat huwéng dan
nhu triede day. Tuy nhién, ndi dung nay con
kha so sai, chuwa dugc dinh nghia ro rang,
cu thé: “Khi xét thdy can thiét, Hoi dong
quan tri quyét dinh bd nhiém Thu ky cong
ty. Thu ky cong ty co6 quyén va nghia vu:
Hb tro t6 chirc triéu tap hop Dai hoi dong
cO dong, Hoi dong quan tri; Ghi chép cac
bién ban hop; HJ tro thanh vién Hoi dong
quan tri trong viéc thwc hién quyén va
nghia vu duoc giao; Hb tro Hoi dong quan
trj trong 4p dung va thuc hién nguyén tac
quan tri cong ty; HO tro cdng ty trong xay
dung quan hé c6 dong va bao vé quyén,
loi ich hop phap cta ¢6 dong; Viéc tuan
tha nghia vu cung cap thong tin, cong khai
héa thong tin va tha tuc hanh chinh; Quyén
va nghia vu khac theo quy dinh tai Diéu 1é
cong ty”>.

Bén canh d6, cling trong nam 2020,
Nghi dinh s6 155/2020/ND-CP quy dinh chi
tiét thi hanh mot s6 diéu cua Luat Ching
khoan ciing quy dinh dé cap dén Thu ky
cong ty nhw sau: “Hoi dong quan tri cua
cong ty dai chung phai bd nhiém it nhat 01
nguoi phu trach quan tri cong ty dé ho tro
cong tac quan tri cong ty tai doanh nghiép.

Tai chinh vé viéc ban hanh quy ché quan tri cong ty ap
dung cho cac cong ty niém yét trén So giao dich ching
khodn/Trung tam giao dich ching khoan & Thong tw
s0 121/2012/TT-BTC ngay 26/7/2012 quy dinh vé quan
tri cong ty ap dung cho cdc cong ty dai chung.

3 Diéu 156.5 Luat Doanh nghiép nam 2020.
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Nguoi phu trach quan tri cong ty cd thé
kiém nhiém lam Thu ky cong ty theo quy
dinh tai khoan 5 Diéu 156 Luiat Doanh
nghiép”*. Ciing trong Mau Quy ché vé hoat
dong ctia Hoi dong quan trj trong cong ty
dai chtiing, quy dinh vé Thu ky cong ty lai
ti€p tuc dwoc lap lai twong ty cac quy dinh
trong Luat Doanh nghiép va trong Nghi
dinh néu trén®.

Thu ky cong ty cling duoc ghi nhan
trong cac Bo nguyén tac quan tri cong ty
theo thong 1é t6t nhat danh cho cong ty
dai chting Viét Nam va Bo quy tac quan tri
doanh nghiép danh cho cdc doanh nghiép
c6 von ctia Tong Cong ty Pau tw va Kinh
doanh V6n Nha nudce (SCIC), Cac nguyén
tac quan trj cong ty ctia OECD. Theo d6, Bd
nguyén tic quan tri cong ty theo thong 18
tot nhat danh cho cong ty dai chung Viét
Nam dién giai kha chi tiét vai tro cua Thu
ky cong ty. Cu thé, Hoi dong quan tri can
phai b6 nhiém mot Thu ky cong ty la nguoi
chiu trach nhiém tryec tiép trede Hoi dong
quan tri vé tat ca cac van dé lién quan dén
chtrc nang va hoat dong cua Hoi dong
quan tri. Thu ky cong ty la mot vi tri lanh
dao cap cao ctia cong ty dai chang. Thu ky
cong ty dong vai tro thiét yéu trong quan
tri va diéu hanh cong ty thong qua viéc tich
cuc hd tro Hoi dong quan tri va cac chu thé
quan tri khac trong cong ty d€ ho thuc hién
nhiém vu va trach nhiém ctia minh. Vi tri
nay c6 pham vi trach nhiém trong bon hoat
dong chinh: Tudn thii, ¢6'vin, két néi va quan
tri. Vai tro va trach nhiém cta Thu ky cong
ty bao gom, nhung khong giéi han, nhitng
noi dung sau day:

- Quan ly tat ca cac van dé hau can cho
cac cudc hop Hoi dong quan tri va cac ty
ban tryc thuoc Hoi dong quan tri, tham du
va ghi bién ban hop;

- Lap bién ban ctia tat ca cac cudc hop
cua Hoi dong quan tri va ty ban truc thudc

* Piéu 281 Nghi dinh s6 155/2020/ND-CP.

5 Mau Quy ché hoat déng cua Héi dong quan tri
cong ty dai chiing ban hanh kem theo Thong tw sO
116/2020/TT-BTC ctia Bo Tai chinh.
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Hoi dong quan tri, tao diéu kién thuan loi
cho viéc truyén dat thong tin trong Hoi
dong quan tri;

- Tw van cho Hoi dong quan tri va cac
uy ban truc thudc Hoi dong quan tri vé vai
tro va trach nhiém tuong tng;

- Tao diéu kién thuéan loi giup dinh
hudng cho thanh vién Hoi dong quan tri
méi va hd tro dao tao va phat trién thanh
vién Hoi dong quan tri;

- C6 van cho Hoi dong quan tri vé van
dé cong bd thong tin doanh nghiép va tuan
thtt cac quy dinh d6i véi doanh nghiép,
chiing khoan va cac yéu cau vé niém yét;

- Quan ly cac quy trinh lién quan dén
hop ¢ dong hang nam;

- Theo doi cac tién trién trong quan tri
cong ty va hd tro Hoi dong quan tri 4p dung
cac thong lé quan tri cong ty d€ dap ung
nhu cau ctia Hoi dong quan tri va ky vong
cuia cac bén c6 quyen loi lién quan;

- Déng vai tro dau mai lién lac voi cac
bén c6 quyén 1oi lién quan va tham gia giai
quyét cac van dé vé quan tri cong ty®.

Mic du tir ngay 01/01/2003 dén ngay
01/8/2017, Thuw ky cong ty la chitc danh bat
budc phai cé trong co ciu td chirc ctia cong
ty niém yét va cong ty dai chiing’, tuy nhién,
trén thuyee t€ s6 lwgng cac cong ty tuan thu
quy dinh nay chura cao. D1 bat budc nhung
theo khao sat cta tac gia thong qua Bao cao
thuong nién ctia cac cong ty, nam 2017 chi
06/100 cong ty niém yét nam trong danh
muc VN100 c6 b6 nhiém Thw ky cdng ty.
Tirngay 01/8/2017 dén nay, chitc danh Thu
ky cong ty khong con 1a quy dinh bat budc

¢ Bo nguyén tic Quan tri cong ty theo thong 1é tot
nhét danh cho cong ty dai ching Viét Nam nam 2019.
7 Diéu 26 Mau Diéu 1¢ 4p dung cho cac cong ty niém
yét ban hanh keém theo Quyét dinh s6 07/2002/QD-
VPCP; biéu 16 Quy ché Quan tri cong ty ap dung cho
cac cong ty niém yét trén S& Giao dich ching khoéan/
Trung tam giao dich chiing khodn, ban hanh kem
theo Thong tw s& 12/2007/TT-BTC; Diéu 33 Thong tw
s0 121/2012/TT-BTC ctia B Tai chinh quy dinh vé
quan tri cong ty ap dung cho cong ty dai ching.
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ma chi con dugc khuyén nghi la vi tri nén
c6 trong cac cong ty néu ho thay can thiét®.
Cu thé theo ra soat cua tac gia, trén 500
cong ty niém yét tai S Giao dich Ching
khoan Thanh phé H6 Chi Minh va S¢
Giao dich Chung khoan Ha Noi tinh dén
hét thang 12/2022 thi 137/500 cong ty niém
yét c6 chirc danh Thu ky cong ty, chiém
27,4%. Co thé nodi, con s6 nay cho thay ti 1é
cac cong ty co chitc danh Thu ky cong ty
theo quy dinh con kha khiém ton. Biéu nay
cho thdy phan 16n doanh nghiép niém yét
0 Viét Nam chwa that sy nhan thiee day du
veé vai tro va chirc nang ctia Thu ky cong ty
nhu khuyén nghi ctia cac Bé quy tac quan
tri doanh nghiép tién bd hién nay.

Khong chi cac cong ty la doi tuong
ap dung cua ché dinh nay ma cac nha lap
phap duong nhu ciing dang ling ting
vOi ché dinh nay. Cu thé, nhu da dé cap ¢
trén, k€ ca khi c6 quy dinh bat budc thi s§
luong cac cdng ty niém yét va cong ty dai
ching ¢ Viét Nam b6 nhiém Thu ky cong
ty la rat thap. Mot phan la do thanh kién
vé chic danh “thu ky”. Xa hoi thuong
nhin nhan “thw ky” la nguoi phu viéc
(photocopy, ddanh may, ghi bién ban, truyén
dat chi thi), trong khi theo quy dinh thi Thu
ky cong ty phai la nguoi c6 kha nang da
nhiém, c6 hiéu biét vé phap luat dé'cd thé “tw
van vé thu tuc ctia cac cudc hop, ddmbao cac
Nghi quyét cia Hoi dong quan tri phu hop
v6i luat phap”’. Cing vi doi hoi nhiéu va
yéu cau cao ma mot s6 cong ty duong nhw
“bat kha thi” trong viéc tuyén dung nguoi
phtt hop lam Thu ky cong ty'. Béi nha lam
luat sau khi thiét ké nhiéu vai tro cho Thw
ky cong ty thi lai lo mot ngwoi lam khong
xué€ nén cho phép trong cong ty co thé cd

8 Piéu 152.5 Luat Doanh nghiép nam 2014; Diéu
156.5 Luat Doanh nghiép ndm 2020; Diéu 17 Thong
tw s6 116/2020/TT-BTC ctia B6 Tai chinh.

° Piéu 33 Thong tw s& 121/2012/TT-BTC cta Bo Tai
chinh; Diéu 16 Quy ché quan trj cong ty niém yét ban
hanh kem theo Quyét dinh s6 12/2007/QD-BTC cua Bo
Tai chinh;

19 Bao cdo thuong nién ndm 2017 ctia Imexpharm, tr.170.
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nhiéu Thu ky cong ty va “Hoi dong quan tri
cling c6 thé bé nhiém mot hay nhiéu tro ly
thu ky cong ty tuy tung thoi diém”", tic la
con c6 thé cd thu ky ctia Thu ky cong ty. Vay
thi Thu ky cong ty c6 khac Giam ddc hay
Tong giam ddc “nhd” trong cong ty khong?
Tham chi Thu ky cong ty con dugc tiép can
véi nhiéu thong tin quan trong ¢ tam chién
luoc ctia cOng ty ma trach nhiém thi duong
nhu “tréng rdng”, trong khi trach nhiém
ctia Giam d6c hodc Tong giam ddc nang né
hon (doanh s6, diéu hanh), tuy ca hai déu do
Chu tich Hoi dong quan tri ky quyét dinh
bd nhiém. Hon nita, Thw ky cong ty 1a cap
quan tri, Gidm d6c/Tong giam doc la ¢ cap
quan ly diéu hanh. Trén thuc t€, 6 giai doan
2012 - 2016 mo ta vi tri Thu ky cong ty con
cho thay cac cong ty chua thue sy hiéu rd
vé thit bac va chtrc nang, vai tro cta chirc
danh quan ly nay nén ho thuong dé Thu ky
cong ty hay Ban thu ky hay Ban tro 1y cong
ty dudi quyén Tong gidm ddc/Giam déc
diéu hanh.

Mt khac, v6i cach thiétké quy dinh giai
doan nay thi Thu ky cong ty bat budc phai
c6 am hiéu phap luat, vé kién thic t6 chirc
giao tiép dé phuc vu chirc ning tudn thi cta

1 Diéu 27 Mau Diéu 1é 4p dung cho cong ty niém yét
ban hanh kem theo Quyét dinh s6 07/2002/QD-VPCP.
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Hoi dong quan tri va chitc ning két noi cac
thanh vién Hoi dong quan tri va Ban kiém
soat, cing nhw chitc ning t6’ chitc cac cudc
hop quan trong trong cong ty. Cau hoi dat
ra la vdi chitng d6 chitc ndng, cong viéc co
dang d€ mot cong ty bo nhiém va tra luong
cho vi tri nay voi tw cach la lanh dao cap cao
ctia cong ty? Cau tra 10i da duoc thuc tién
chi ra rang cac cong ty khong “man ma” 1am
v6i quy dinh nay, ké ca thong 1& qudc t€, va
van c6 khd nhiéu khuyén nghi trong cac Bo
nguyen tac vé quan tri cong ty sao cho hiéu
qua cua cac to chire c6 uy tin. Thém vao do,
v6i cong ty cd phan to chirc theo mo hinh
c6 Ban kiém soat thi Thw ky cong ty do Hoi
dong quan tri bé nhiém, lai c6 nhiém vu to
chirc cudc hop cta Ban kiém soat la khong
hop ly, c6 thé lam cho cong viéc kiém soat
trong cong ty trd nén thiéu khach quan. Va
ly do quan trong khdac nita, d6 1a mdc du
phap luat cé quy dinh cac cong ty dai ching
vaniém yét phai dam bao bd nhiém Thu ky
cong ty nhung lai khéng quy dinh ché tai
xtt ly, xtt phat trong treong hop néu cong
ty khong bd nhiém thi sé ra sao.

Co 1é vi vay, tir ngay 06/6/2017, Chinh
phu tiép tuc ban hanh Nghi dinh quy dinh
vé vi tri viéc lam nay trong cong ty nhung
dwdi mot tén goi mai “ngueoi phu trach quan
tri cong ty” vdi vai tro, chitc nang tuong tu
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Thu ky cong ty. Cu thé, Hoi dong quan tri
cua cong ty niém yét phai bd nhiém it nhat
01 ngwoi lam cac nhiém vu ctia Nguwoi phu
trach quan tri cong ty. Nguoi phu trach
quan tri cdng ty phai 1a nguoi ¢ hiéu biét
vé phap luat. Nguoi phu trach quan tri cong
ty c6 quyén va nghia vu sau:

- Tw van Hoi dong quan tri trong viéc
t0 chitc hop Pai hoi dong c6 dong theo quy
dinh va cac cong viéc lién quan gitta cong ty
va co dong;

- Chuan bi cac cudc hop Hoi dong quan
tri, Ban kiém soat va Dai h¢i dong ¢ dong
theo yéu cau cua Hoi dong quan tri hodc
Ban kiém soat;

- Tw van vé thu tuc cta cac cudc hop;

- Tham dw cac cudc hop;

- Tw van thu tuc lap cac nghi quyét cua
Hoi dong quan tri phut hop véi quy dinh
cta phap luat;

- Cung cap cac thong tin tai chinh, bién
ban hop Hoi dong quan tri va cac thong tin
khéc cho thanh vién Hoi dong quan tri va
thanh vién Ban kiém soét;

- Giam sat va bao cao Hoi dong quan tri
vé hoat dong cong bo thong tin ctia cong ty;

- La dau moi lién lac vdi cac bén cod
quyeén loi lién quan;

- Bao mat thong tin theo cac quy dinh
cuia phép luat va Diéu 1 cong ty;

- Cac quyeén va nghia vu khac theo quy
dinh ctia phap luat va Diéu 1¢ cong ty™2.

Nhu vay, vai tro caa Nguoi phu trach
quan tri cong ty mdc du thém vai quy dinh
méi nhung cling van xoay quanh chitc
nang: Co'vdn, tudn thii, két ndi va t6 chirc cac
hop quan trong & tim quan tri ctia cong ty.
Nhin chung, day chinh la vai tro cia Thw
ky cong ty theo nhw khuyén nghi trong B
nguyén tac Quan tri cong ty theo thong 18 tot
nhat danh cho cong ty dai chiing Viét Nam,
hoéc Bo nguyén tac quan tri doanh nghiép

2 Piéu 18 Nghi dinh s6 71/2017/ND-CP; Diéu 281
Nghi dinh s& 155/2020/ND-CP; Piéu 32 Thong tu s
116/2020/TT-BTC.
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danh cho cac cong ty ¢ von gop caa SCIC.

2. M6t s6 kién nghi hoan thién phap
luét vé Thu ky cong ty

C6 thé noi, nhitng quy dinh vé vai tro
ctia Thue ky cong ty hién hanh dang bi chong
lan véi Nguoi phu trach quan tri cong ty.
Theo 1€ thong throng thi mot cong ty khong
can nhiéu nguoi cling lam cong viéc giong
nhau nhu vay. Do vay, Nghi dinh cling da
quy dinh Nguwoi phu trach quan tri cong ty
c6 thé kiém ludn Thu ky cong ty. Mac du
van con ton tai hai chttc danh khac nhau
trong t0 chirc ctia cong ty dai ching, nhung
Thu ky cdng ty khong con bi bat budc ma
thay vao do, cong ty dai ching bat budc
phai ¢c6 Nguoi phu trach quan tri cong ty.
Vi 1a bat budc va c6 ché tai nén hién nay
hau hét cac cong ty déu phai tuan tha la bo
nhiém chttc danh nay.

Tuy nhién, vé mat tén goi, trong cong
ty hay t0 chiic, co quan nha nuéc co thé cd
nguoi phu trach tai chinh, nguoi phu trach
ké toan, nguoi phu trach marketing..., titc
vi tri viéc lam chua da quan trong, chwa
da can thiét dén mic phai dat ho 1én vi tri
giam doc tai chinh, giam d6c marketing
hay k€ toan truong (vi kem theo d6 la
lrong, thuong, phuc loi). Tuy nhién, “phu
trach quan tri” thi kha mdéi. Quan tri khac
quan ly cong ty. Quan ly lam viéc cho quan
tri va quan tri quyét dinh moi viéc ctia cong
ty. Vé thdm quyén quan tri dugc xép vao
cap cao nhat trong cong ty. Vi cach ti€p
can nay cta nha lam luat khi dwa ra khai
niém “Nguoi phu trach quan trj cong ty” dé
lam cho nguoi doc lién tuong vi tri nay voi
vi tri Cha tich Hoi dong quan tri. Boi Hoi
dong quan tri gitr vai tro quan tri cong ty,
ma ngroi ¢d kha nang “phu trach quan tri”
cong ty thi chi c6 Chu tich Hoi dong quan
tri moi du kha nang. Do vay, néu lo ngai
Thue ky cong ty la nguoi “da nang”, “da
nhiém”: Vira la chuyén gia phap ly, chuyén
gia quan tri, chuyén gia quan tri thong tin
va chuyén gia hanh chinh thi rat kho tuyén
dung. Nguwoc lai, Nguwoi phu trach quan
tri cong ty hién nay dwoc phap luat thiét
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ké cling can dap tng rat nhiéu tiéu chuan.
Vi viéc con phai la “dau mai lién lac voi
cac bén c6 quyeén loi lién quan” va tiép
can truce tiép vaéi cac bi mat, bi quyét kinh
doanh tam quan tri, chién luoc quyén lwc
ctia Nguoi quan tri cong ty ngay cang lon.
Mac du vay, do quy dinh bd nhiém Nguoi
phu trach quan tri cong ty la bat budc nén
hién nay hau hét cac cong ty da niém yét
déu c6 nhan sy dam nhiém vi tri nay. Theo
khao sat caa tac gia, hién c6 395/500 cong
ty niém yét tai S& Giao dich Chiing khoan
Thanh phd H6 Chi Minh va S¢ Giao dich
Chting khoan Ha Noi chiém 79%, trong do
c6 64/500 cong ty c6 Nguoi phu trach quan
tri cong ty kiém luon Thu ky cong ty, chiém
khoang 13%. Dac biét 1a gan nhu 100%
Nguoi phu trach quan tri cong ty khong
phai la thanh vién Héi dong quan tri, ma
thuong 1a trudng bd phan phap ché hoac
nhan vién ctia Phong Hanh chinh trong
cong ty. Mot trong nhitng ly do giai thich
cho mttc do tuan thu cao quy dinh nay la
mutc phat vi pham hanh chinh cho cong ty
khong c6 Nguoi phu trach quan tri cong ty
ttr 10.000.000 dong dén 20.000.000 dong/lan
vi pham Cu thé, C6ng ty c6 ph‘én Cap thoat
nudc Lang Son va Cong ty cd phan Phan
phéi Top One bi Thanh tra Uy ban Chiing
khoan Nha nuwéc quyét dinh xtr phat hanh
chinh 15.000.000 dong vi khong thuwee hién
bd nhiém Nguoi phu trach quan tri cong
ty®. Thuc té, Nguoi phu trach quan tri
cong ty O cac cong ty niém yét hién nay déu
khong phai la thanh vién Héi dong quan
tri. Cac cong ty c6 xu hudng bd nhiém mot
nguroi la Ngwoi phu trach quan tri cong

ty va kiém luén Nguoi phu trach cong bd

thong tin ctia cong ty. Do vay, néu vé so
d6 quan tri cong ty bao gom tang giam sat
(upper/supervisory board) va tang diéu
hanh (management board) thi Nguoi phu

13 Minh Lam, Vi pham cong bd'thong tin, 2 doanh nghiép
bi phat hang tram triéu dong, Tap chi Tai chinh Online,
2023. Nguon truy cap: https://tapchitaichinh.vn/vi-
pham-cong-bo-thong-tin-2-doanh-nghiep-bi-phat-
hang-tram-trieu-dong.html.
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trach quan tri cong ty sé duoc xép trong bd
phén gitp viéc cta tang giam sat.

Viéc quy dinh vé Thu ky cong ty va
Nguoi phu trach quén tri cong ty hién nay
chwa thuc s hop ly va phu hop vOi thong
18 the gioi. Cac quoc gia va ving lanh thd
chau A nhu: Théi Lan, Malaysia, Singapore,
HongKong déu luat héa thiét ché thu ky
cong ty vao hé thong phap luat lién quan
dén doanh nghiép cta ho, hudng dén cac
quy trinh va chuan muc rd rang'. Cu thé,
Luat Cong ty cta Singapore hién hanh quy
dinh mdi cong ty phai c6 it nhat mot Thu ky
cong ty la thé nhan, cu tra & Singapore. Vi
tri Thu ky cong ty khong duoc bo trong qua
06 thang tai bat ky thoi diém nao cuia cong
ty". Theo Co quan quan ly vé doanh nghiép
va ké toan caa Singapore (Accounting and
Corporate Regulatory Authority-ACRA),
dé€ dugc chi dinh lam Thu ky cong ty dai
ching thi thé nhan d6 phai thoa man mét
trong cac diéu kién sau:

- ba tiing la Thu ky cdng ty it nhat
du 03 ndm trong khoang thoi gian 05 ndm
triede khi duoc chi dinh 1am Thuw ky trong
cong ty dai chung;

-Lamot cd nhan cung cap dich vu phap
ly théa man Diéu 161 Luat Nghé luat;

- La mot ké' toan cong theo Diéu 2 Luat
Ké'toan;

- C6 chiing nhan ctia Vién Ké'toan cong
Singapore;

- La thanh vién cta Hiép hoi cdc vién
Thu ky va Quan ly cao cap Singapore;

Y Hay tir b6 dinh kién vé nghé thw ky cong ty, vi ddy la
vi tri cao cdp, Tap chi Dién dan doanh nghiép, 2019,
https://diendandoanhnghiep.vn/hay-tu-bo-dinh-
kien-ve-nghe-thu-ky-cong-ty-vi-day-la-vi-tri-cao-
cap-152486.html.

15 Piéu 171(1) (4A) Luat Cong ty Singapore stra d6i bd
sung ndm 2014: “(1) Every company must have one
or more secretaries each of whom must be a natural
person who has his or her principal or only place
of residence in Singapore and who is not debarred
under section 155B from acting as secretary of the
company; (4A) The office of secretary must not be left
vacant for more than 6 months at any one time”.
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- La thanh vién cua Hoi ké toan quoc t&

c6 chi nhanh ¢ Singapore;

- La thanh vién Vién K€ toan cong ty
Singapore'.

Vé co ban, vai tro cua Thu ky cong
ty & Singapore hudng dén ba nhom doi
twong. Cu thé: (1) D6i véi cong ty: Thu
ky cong ty dam bao moi nghia vu phap ly
cua cong ty duoc tuan tha, quyén loi kinh
doanh cuia cong ty dwoc bao vé, nhitng
thyc hanh quan tri cong ty tot dwgc ap
dung va thuong xuyén c6 mdt o tru so
cong ty; (2) B6i voi nguoi quan ly cong
ty: Dua ra nhitng 10i khuyén, ho tro thiét
thye khi ho can, cung cép thdng tin kip
thoi day du trong cac cudc hop Hoi dong
quan tri; (3) Doi voi cd dong ctia cong ty:
Lién lac thuong xuyén dé€ dam bao lgi ich
ctia ho dugc dam bao, gtri kip thoi cac bao
cao tai chinh d€ c6 dong c6 thé chuan bi
thuc hién quyét dinh cua minh trong cac
cudc hop Dai hoi dong c6 dong".

Luat Cong ty ctia Australia cling quy
dinh: Cong ty dai ching thi phai cé it nhat
mot Thu ky cong ty va nguoi nay phai
thuong tri & Australia’®. An D9 cling quy
dinh tat ca cac cong ty c6 von da gop tw
10 triéu Rupi tréd 1én va ca cong ty niém
yét déu phai bo nhiém Thu ky cong ty lam
viéc toan thoi gian®. Qudc gia nay hién ¢
khoang 65.000 Thu ky cong ty va cé han
mot co quan chuyén vé dao tao Thu ky
cong ty triec thudc Bo Doanh nghiép cua

16 https://www.acra.gov.sg/ truy cap ngay 01/7/2023
7 Piéu 156, 171, 173B, 184E Luéat Cong ty Singapore.

8 Piéu 204A (2) Luat Cong ty cua Australia ndm
2001: “ (2) A public company must have at least 1
secretary. At least 1 of them must ordinarily reside
in Australia”.

19 Piéu 203 Luat Cong ty ctia An Do ndm 2013: “203.
Appointment of key managerial personnel (1) Every
company belonging to such class or classes of companies
as may be prescribed shall have the following whole-
time key managerial personnel - (i) managing director,
or Chief Executive Officer or manager and in their
absence, a whole-time director; (ii) company secretary;
and (iii) Chief Financial Officer”.
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Chinh phu (The Institute of Company
Secretary of India - ICSI)*. Nam 1980, ho
cﬁng chinh thttc ban hanh dao luat riéng
vé Thu ky cong ty*, tredec do nam 1971
ho da co nhitng quy dinh huéng dan vé
chtic danh Thu ky cong ty*. Duong nhu
cacnha quan ly An Do con c6 dinh huéng
dao tao va xuat khau Thu ky cong ty cho
cac qudc gia khac®.

Theo quy dinh cua An Py, Thu ky
cong ty la mot thé nhan git vi tri quan ly rat
quan trong trong cong ty (key managenal
personnel), cd nhan nay phai nam trong
danh sach dugc phé duyét boi Vien Thu
ky cong ty An Db (Institute of company
secretaries of India - ICSI) va c6 nhiing
nghia vu co ban sau: (1) Theo Luat Cong ty
(the company Act): Chuan bi, cong chiing,
nop ho so thanh lap cong ty; cong bo noi
dung dang ky doanh nghiép; Lam thu tuc
tang von diéu 1§, gidm sat viéc chuyén giao
co phiéu/s6 c6 ddng; quan ly cac so sach,
gidy to, tai liéu mang tinh phap ly lién
quan dén s6 cd dong, bao cdo nam, bién
ban cudc hop Hoi dong quan tri, Dai hoi
dong c6 dong; Ky va cong ching cac bao
cao can doi ké toan (Balance Sheet), Bao
cao kinh doanh (Profit & loss statements);
Cung cap thong tin cap nhat vé cudc hop va
thong bao vé cac cudc hop cho nguoi tham
dw... co ban phuc vu cho ba chitc nang la
dam bao bao cao cho Hoi dong quan tri dé
cong ty tuan thu cdc quy dinh cta phap
luat hién hanh, dadm bao cong ty dang ap
dung nhiing tiéu chuan thu ky thich hop
va nhiing nghia vu khac theo quy dinh*.
Tham chi, Luat Cong ty cia An Do con

2 https://www.icsi.edu/home/

2 https://www.icsi.edu/media/webmodules/ICSI_Book-
1_CSAct1980I0PNov2020.pdf
Zhttps://www.icsi.edu/media/webmodules/
linksofweeks/The%20Company%20Secretaries%20
Regulations, %201982.pdf
Bhttps://toplad.in/blog/cs/company-secretary-jobs-
in-india-2022-an  overview/#:~:text=Company %20
Secretary%20Course%20has%20become,high%20
but%20supply%20is%20low.

% Piéu 205 Luat Cong ty An Do.
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dua ra khai niém Thu ky cong ty thuc t€
(secretary in pratice)®; (2) Theo Luat Thué
thu nhap (The Income Tax Act): Xdc minh
va nop to khai, biéu mau cé ching thuec;
theo doi va ndp ho so khau trir thu€ tai
nguon hop 1€, dung han dé€ dam bao luong
cua nhan vién trong cong ty da duoc khau
trit theo dung quy dinh; (3) Theo cac dao
luat khac: Nhu nhan gidy phép tir co quan
c6 thdm quyeén, tuan thu thu tuc phap ly
vé tranh chdp trong kinh doanh (industrial
disputes), Luat Bao hiém bang (The State
Insurance Act), Luat Lao dong (the Labor
Act), Luat Moi truong (the Environment
Act), Luat Luu ky (The Depositories Act),
Luat Quan ly ngoai hdi (The Foreign
Exchange Management Act)...* Ngoai ra,
néu cong ty vi pham viéc bd nhiém Thu ky
cong ty thi cong ty cd thé bi phat lén tdi
500.000 rupee va mdi giam ddc va nguoi
quan chu chét trong cong ty c6 thé bi phat
50.000 rupee va néu cong ty van tiép tuc
vi pham thi s& phat mdi nguoi ngay 1000
rupee/ngay ké tir ngay vi pham lan dau®.
Mt khéc, c6 thé nodi, cung lac ton tai
ca hai chttc danh nay trong cong ty nhu
quy dinh 6 Viét Nam la khong can thiét
va dang lam gia tang chi phi quan ly cong
ty. Thém vao do, hai vi tri viéc lam nay
dwoc goi vdi hai tén khac nhau nhung noéi
dung cta vai tro, nhiém vu dang chong
1an nhau. Do vay, tac gia dé xuat chi nén
quy dinh mot vi tri ho tro quan tri cong
ty. Vi tri d6 nén dwoc goi tén la Thu ky
cong ty, thay vi Nguwoi phu trach quan
tri cong ty nhu hién nay dé€ phu hop voéi
thong 1é qudc té va cling tuwong thich véi
cac dao luat khac trong hé thong phap
luat. Chéng han, Diéu 4 va Diéu 9 trong
Luat Phong chdng rtra tién nam 2022 quy
dinh Thu ky cong ty la chirc danh dwoc
nhac can phai nhan dién chit khong phai
Nguoi phu trach quan tri cong ty. Néu

% Piéu 2 (2) Luat Thu ky cong ty An D9.

% https://cs-india.com/roles-responsibilities-company-
secretary, truy cap ngay 01/7/2023.

¥ Piéu 203 Luat Cong ty An Do.
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nhw tredc ddy moi ngwreoi nhin nhan Thw
ky cong ty la mot cong viéc day dinh kién
va khd nhay cam thi hién nay day la cong
viéc doi hoi nang luc, phdm chat dao duc
tot va trach nhiém cao. Tuy nhién, viéc
yéu cau cao vé nang luc va pham chat doi
voi vi tri viéc lam la Thu ky cong ty ¢ lam
lu mo vai tro ctia Chu tich Hoi dong quan
tri hay cac chitc danh quan tri khac trong
cong ty khong. Do vay, co quan quan ly
Nha nudc can tang ceong tuyén truyén dé
cong ty nhan thirc day du, ro rang hon vé
vai tro, chitc nang rat 16n caa Thu ky cong
ty trong viéc hoat dong kinh doanh thanh
cong va tuan tha phap luat. Bong thoi,
Nha nudc cling can c6 quy dinh cu thé vé
dao tao, cap ching chi cho vi tri viéc lam
nay nhu la mot nghé nghiép./.
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