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€ ddy manh cong cudc cai cach tw
D phép, Ban Chap hanh Trung wong

Dang Cong san Viét Nam da ra
Nghi quyét s6 27/NQ-TW ngay 09/11/2022
vé tiép tuc xay dung, hoan thién Nha
nuwdc phap quyén xa hoi chu nghia Viét
Nam trong giai doan méi. Nghi quyét da
chi ra nhitng quan diém chi dao nham xay
dung nén tw phdp chuyén nghiép, hién
dai, cong bang, nghiém minh, liém chinh,
phung su To qudc, phuc vu Nhan dan,
bao vé cong ly, bao vé quyén con nguoi,
quyén cong dan, bao vé ché do xa hdi
cht nghia, bao vé lgi ich cia Nha nudc,
quyeén va loi ich hop phéap, chinh dang
cua to chitc, ca nhan. Trong s0 cac quyén
con nguoi, quyén cong dan thi quyén
bao chita la mdt trong cac quyén co ban
va quan trong nhdt ctia quyén con nguoi
trong hoat ddng td tung hinh sy. Viéc bao
dam quyén bao chita nham huéng dén su
cong bang, cong ly, thuong ton phap luat
va ton trong quyen ctia mdi con nguoi
trong hoat dong t6 tung hinh su. Vi vay,
trong qua trinh tién hanh t6 tung, tuy
thudc vao ting giai doan td tung ma cac
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co quan, nguoi c6 tham quyeén tién hanh
t0 tung phai c6 nghia vu bao dam viéc
thye hién to6t nhdt quyén bao chita cta
ngwoi bi budc toi.

1. M6t s6 van dé ly luin vé quyén
bao chira trong t6 tung hinh sw

Bao chita trong t6 tung hinh sw ¢6 thé
duoc nghién cru ¢ nhiéu gdc dd khac nhau
nhu: Bao chita 1a mot chiic néng ctia t&
tung hinh sy, bao chita la mot nguyeén tac
cua t6 tung hinh sy, bao chira la quyén cua
nguoi bi budc tdi, bao chira la mot ché€ dinh
trong t0 tung hinh su. Tuy nhién, duwdi goc
do quyén thi quyén bao chira trong t6 tung
hinh sy cé mot sO dac diém sau:

Thir nhit, vé khai niém quyén bao
chita trong t& tung hinh sy: Hién nay van
con nhiéu quan diém khéc nhau gitra cac
nha khoa hoc phdp ly va cac can bo lam
cong tac thuc tién phap luat.

Quan diém tht nhat cho rang:
“Quyén bao chita la tong hoa cac hanh vi
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t0 tung hudng t6i viéc bai bd sw budc toi
va xac dinh bi can khong co 156i hodc lam
giam trach nhiém hinh sw cua ho”'. Tuy
nhién, chu thé ¢ quyén bao chira trong
quan diém nay bi thu hep chi la bi can,
néu tiép can trén quan diém nay nghia la
quyeén bao chita chi bat dau khi c6 quyét
dinh khoi t& vu an (bi can).

Quan diém thit hai cho rang: “Quyén
bao chita trong t6 tung hinh su la tong
hoa cac hanh vi td tung do nguoi bi tam
gitt, bi can, bi cao, nguoi bi két an thuec
hién trén co sé phtu hop véi quy dinh cta
phép luat nham pht nhan moét phan hay
toan b sy budc tdi ctia co quan tién hanh
t0 tung, lam giam nhe hodc loai trtr trach
nhiém hinh sy ctia minh trong vu 4n hinh
su”% Theo tac gia, cach hiéu nhu vay la
qua rong, vi ban than nguoi bi két an la
nguoi da cé ban an cd hiéu luc ctia Toa an
két luan 1a co6 toi va phai chiu hinh phat
theo quy dinh. Néu néi rang ho cé quyén
bao chira thi v0 hinh chung da lam mat
hiéu lyc ctia ban an va nhu vay, qua trinh
t6 tung hinh su sé khong c6 diém dung.

Quan diém thit ba cho rang: “Quyén
bao chtta ctia bi can, bi cao la tong thé cac
quyén ma phap luat quy dinh bi can, bi
céo c6 thé st dung nham bac bo mot phan
hay toan bo su budc tdi hodc gidm nhe
trach nhiém cho ho”?. Tuy nhién, cling
nhu quan diém thit nhat, quan diém nay
da bo hep chu thé dwgc cd quyén bao chira
chi la bi can, bi cao.

Tlr cac quan diém néu trén, tac gia
dong tinh véi ndi ham cta cac khai niém
vé quyén bao chita d6, tuy nhién can xac
dinh dung chu thé ¢ quyén bao chira
trong cac quan diém nay. Vi vay, tac gia
dwa ra cach tiép can vé khai niém cua
quyeén bao chita nhu sau: “Quyén bao chita

! Xtrogovich ML.S (1968), Gido trinh Ludt T6 tung hinh
s X0 Viet, Nxb. Khoa hoc, Ha Noi, Tap 1, tr. 196.
2 Pham Hong Hai (1998), Bio dim quyén bao chita ciia nguoi
bi bugc tgi, Nxb. Cong an nhan dan, Ha Noi, tr.29-30.
¥ Hoang Thi Son (1998), Cac chitc ndng budc t6i, bao chira
va xét xt t0 tung hinh sw, Tap chi Ludt hoc s6°02, tr.18.
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trong 6" tung hinh sw la tong hoa cic hanh vi
t6'tung do ngueoi bi giik trong trieong hop khin
cdp, ngueoi b bat, nguoi b tam giik, bi can, bj
cdo thwee hién trén co sé phit hop voi quy dinh
ctia phdp ludt nham phit nhin mét phin hay
toan by sy budc tgi cua co quan tién hanh to
tung, lam giam nhe hodc logi trir triach nhi¢m
hinh sw ctia minh trong vu dn hinh sy”.

Thit hai, ndi dung ctia quyén bao chira:
La viéc bac bé mot phan hodc toan b sw
budc toi va lam giam nhe trach nhiém hinh
sit ctia nguroi bi budc tdi. Day la viéc ngwoi
bi budc t0i va nguoi bao chita sit dung cac
quyén luat dinh dé1lam sang té nhitng tinh
tiét chitng minh cho su vo tdi hodclam giam
nhe trach nhiém hinh sy cting nhu nhitng
tinh ti€t khac c6 loi cho nguoi bi budc toi.
D6 o6 thé 1a hanh vi t6 tung hudng t6i viéc
bac bo mdt phan hodc toan bo su budc toi
cuia co quan tién hanh t6 tung; hodc nhim
dua ra chitng ctt lam giam nhe trach nhiém
cua nguoi bi budc t4i; hodc cac hanh vi td
tung nham dam bao cac quyén va loi ich
dwoc phap luat bao vé ctia nguoi bi budc
t0i ké ca khi chang khong truc tiép lién
quan tdi viéc lam giam trach nhiém hinh
si trong vu an.

Thi? ba, cac hinh thtrc thuc hién quyén
bao chtta: Hinh thitc 1a sy biéu hién bén
ngoai cua ndi dung, hinh thirc c6 maoi
quan hé chdt ché vdindi dung. Do d6, bén
bao chira c6 thé thuc hién chiic nang bao
chita thong qua cac hinh thitc nhat dinh
sau day:

Mot la, dua ra chting c, d6 vat, tai
lieu. P& bao dam sy binh dang trong tranh
tung gitta hai bén budc toi va bén bi budc
t0i, BO luat TS tung hinh sy (BLTTHS) ndm
2015 cling quy dinh cho ngwoi bao chita co
quyeén thu thap chiing ctt. Chiing ¢t c6 thé
thu thap thong qua cac hinh thitc hoi, nghe
nguroi bi bugc t0i, bi hai, nguoi lam chiing,
nhitng nguoi khacbiét vé vu an trinh bay vé
nhitng van dé lién quan dén vu an, dé nghi
co quan, to chitc, ca nhan cung cap tai liéu,
do vat, dx liéu dién tr lién quan dén viéc
bao chita. Ngoai co quan c6 tham quyén
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tién hanh t6 tung thi nguoi bao chita la chu
thé duy nhat c6 quyeén thu thap ching cu,
nguoi bi budc tdi chi c6 quyén dua ra do
vat, tai liéu. Do d6, hinh thtc thuc hién
chitc nang bao chira nay chu yéu do nguoi

bao chita sit dung. Nguoi bao chita c6 thé
thu thap va dua ra cac ching ctr go toi dé

lam giam nhe tradch nhiém hinh sy cho
nguoi bi budc toi.

Hai 13, dua ra yéu cau, dé nghi. Phap
luat td tung hinh sy quy dinh cho cac bén
tham gia t6 tung c6 quyén dua ra cac yéu
cau, dé nghi nham bao vé quyeén va loi ich
hop phap ctia minh. Hinh thitc thiec hién
chttc ndng bao chita nay, nguoi bi budc

t0i va nguoi bao chira cia ho déu cé thé

stt dung. Nguoi bi budc tdi va nguoi bao
chita c6 thé yéu cau triéu tap thém nguoi
lam chiing; nguoi tham gia t6 tung khéc,
nguoi ¢6 thdm quyeén tién hanh td tung, dé
nghi tién hanh cac hoat dong td tung theo
quy dinh cua BLTTHS, dé nghi thay doi
nguoi c6 tham quyén tién hanh t6 tung,
nguoi giam dinh, nguwoi dinh gia tai san,
nguoi phién dich, nguoi dich thuat, dé
nghi co quan tién hanh td tung thu thap
chiing ct, giam dinh bo sung, giam dinh
lai, dinh gid tai san...

Ba la, dwa ra quan diém vé danh gia
chiing ct va ap dung phap luat. D€ bao
dam su binh dang gitta cac bén trong quan
hé t6 tung cling nhu giup toa an dua ra
phan quyét duoc khach quan, toan dién
va than trong hon, BLTTHS cho phép bén
bao chita dwgc quyén dua ra quan diém vé
danh gia ching c va dp dung phap luat.
Céac bén tham gia t6 tung déu c6 cach nhin
nhén, danh gia ciia minh vé két qua ching

minh do d6, dé€ thuc hién chirc nang to

tung cting nhu bao vé quyén va loi ich hop
phap ctia minh, bén bao chita phai cong
khai dua ra y kién danh gia ctia minh vé sy
that khach quan cua vu an.

Ngoai ra, cac hinh thttc thyc hién

bao chita con duoc tiép can theo chu thé

thue hién quyén bao chita theo quy dinh
tai Diéu 16 BLTTHS nam 2015: “Nguoi bi
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budc tdi cd quyén tu bao chira, nho Luat
st hodc ngwoi khac bao chita”. Do 1a viéc
nguroi bi budc toi thiec hién hinh thitc bao
chtra bang cach tu minh bao chita hoac
nho ngwoi bao chira.

Thit tw, pham vi cua quyén bao chita:
Quyénbao chita trong td tung hinh sy hinh
thanh ttr khi ¢6 su budc tdi. Khi trong t&
tung hinh sy xuat hién su budc toi thi dan
dén nhu cau phai c6 sy bao chira d€ dam
bao vu an phai dugc nhin nhan, danh
theo nhiéu chiéu hudéng khac nhau, nham
xac dinh sy that khach quan cia vu an.
Su budc toi bat dau khi c6 nguoi bi bude
t0i, nghia 1a khi ¢6 sw cdo budc ddi véi
mot cd nhan, phdp nhan cu thé, thuong
la khi khoi t6 bi can®. Tuy nhién theo tac
gié quyeén bao chita phai dugc xuat hién
som hon tir khi mét nguoi bi gitt trong
truong hop khan cdp, bi bat trong truong
hop pham toi qua tang boi vi khi c6 can cir
(budc toi) cho rang mot ngum nao do vi
pham phap luat thi méi tién hanh bat gite
nén trong truong hop nay ngum bi bat,
gilt trong trueong hop khan cép, ngu:ou bi
bat trong trucmg hop pham tdi qua tang
phai c6 quyen bao chita d& han ché su bat,
gitt ho. Vi vay, quyen bao chtra xuat hién
tie khi gite ngucn trong truong hop khan
cap, bat ngum tam glam tam gur hay khi
co quyét dinh khoi td bi can va két thuc
khi vu an duwoc dua ra xét xix va ban an co
hiéu luc phap luat. Trong mot s6 truong
hop, vu an bi dinh chi khi khong ¢ can
ct budc toi thi chirc nang bao chira sé két
thic sdm.

2. Nhitng han ché, veéng mac trong
viéc thuc hién quyén bao chira theo quy
dinh phap luit té tung hinh sy

Thir nhit, vé quy dinh 1ap bién ban
viéc cac co quan c6 tham quyén giai
thich cac quy dinh vé quyén bao chira

4 Tran Thi Thu Hién (2023), Khdi nigm, dic diéin va cdc hinh
thirc thuee hién chirc nang bao chiva trong t0'tung hinh sw, Ky
yéu héi thao khoa hoc cap khoa “Chuc néng bao chita
trong t6 tung hinh su”, Truong Dai hoc Luat Ha Noi,
2023, tr.9.
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cho ngwoi bi budc tdi. Theo nguyén tic,
Co quan diéu tra, Vién kiém sat, Toa an
phai ¢é trach nhiém giai thich day du cac
quy dinh vé quyén bao chtta cho nguoi bi
budc t6i theo quy dinh cua BLTTHS nam
2015. Tuy nhién, thuc tién thi hanh cho
thay, nguoi bi budc t¢i khong duoc biét
hay ¢d tinh khong biét vé quyén bao chira,
khong dung 1ap luan, dan chiimg dé bao
vé minh, khong nho nguoi bao chita dé
bao vé quyén loi ciia minh.

Thit hai, vé quy dinh t&r ch6i nguoi
bao chira chi dinh. Theo quy dinh tai diém
b, khoan 5 Diéu 78 BLTTHS nam 2015, co
quan c6 tham quyén tién hanh t5 tung ti
chdi viéc dang ky bao chira khi “nguwoi bi
budc t6i thudc treong hop chi dinh nguoi
bao chita tir ch6i ngwoi bao chita”. Theo
chiing t6i, quy dinh nay chua phu hop.
Nguyén nhan la do d€ dam bao quyén va
loi ich hop phap cho cac treong hop chi
dinh ngwoi bao chita nhu nguwoi bi budc
t0i c6 nhuoc diém vé thé chat ma khong
thé tu bao chita; nguoi c6 nhuoc diém veé
tam than hodc la nguwoi duwdi 18 tudi (diém
b khoan 1 Diéu 76) thi co quan tién hanh t&
tung van cho nguoi bao chita tham gia t&
tung dé€ bao vé quyén loi cho ho vi nhiing
ddi twong trén da bi han ché vé thé chat,
tam than nén cé thé khong nhan thikc rd
dwgc thm quan trong ctia quyén bao chira
va nguoi bao chita cho ho.

Thir ba, vé quy dinh tai Diéu 291
BLTTHS nam 2015 vé viéc tham gia to
tung ctia nguoi bao chita tai phién toa.
Viéc nguoi bao chita tham gia bao chita
cho nguoi minh nhan bao chita tai phién
toa 1a nghia vu. Tuy nhién, thuc té nhiéu
truong hop nguoi bao chita vang mat
khong tham gia phién toa do nhiing ly
do bat kha khang hodc do tré ngai khach
quan, nhung d€ vira bao dam thoi han xét
xtt, vita dam bao quyén bao chita cho bi
cdo, can phéi can nhac dé€ quyét dinh viéc
xét xtt vang mat nguoi bao chita cho hop
ly. Dya trén vai tro ctia nguoi bao chira doi
voi nguoi bi budc t6i, nén quy dinh nguoi
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bao chita phai gtti ban bao chita truedc cho
Toa &n trong truong hop ho vang mat dé&
phién toa duoc xét xit theo dung thoi han,
dong thoi bao dam quyén bao chita cua bi
cao. Do khoan 1 Diéu 291 BLTTHS nam
2015 chi quy dinh “nguoi bao chita c6 the
gt trede ban bao chita cho Toa &n” nén c6
treong hop nguoi bao chita gtri trede ban
bao chita, c6 truong hop nguoi bao chira
khong gtti, dan dén khi phién toa dién ra
nguoi bi budc t6i khong dwoc ngroi bao
chita nhan bao chita cho minh trinh bay loi
bao chita, phan bién lai 10i luan toi ttr phia
dai dién Vién kiém sit. Diéu nay dan téi
quyén bao chita cuia bi cao chwa dwgc dam
bao khi bi cdo c6 ngwoi bao chita ma khong
thé tham gia phién toa.

Thir tw, vé thoi gian chuyén don yéu
cau nguoi bao chita tai khoan 2 va 3 biéu
75 BLTTHS nam 2015. Theo quy dinh trén,
thoi han 12 gio hay 24 gio d6i véi nhiing
khu vuc d6 thi thi viéc chuyén don cho
ngroi bao chita, nguoi dai dién hoac
nguroi than thich cta ho dwoc thiee hién
khong mdy kho khan. Tuy nhién, d6i voi
nhitng huyén mién nui, hai dao thi thoi
han trén kho c6 thé thuc hién duoc. Ngoai
ra, theo quy dinh cua diéu luat trén trong
truong hop nguodi bi bat, nguoi b tam
gitr, tam giam khong néu dich danh ngwoi
bao chira thi co quan c¢é tham quyén dang
quan ly nguoi bi bat, nguoi bi tam git,
tam giam phai chuyén don nay cho nguoi
dai dién hodc nguoi than thich ctia ho dé
nhitng ngroi nay nho nguoi bao chita
trong thoi han 12 hodc 24 gio. Diéu nay
cting kho thuc hién trong thuc t€ (vi du o
nhitng vung sau, vung xa, hai dao...).

Thir nam, vé van dé chi dinh nguoi
bao chita d6i véi nguoi duwdi 18 tudi pham
t0i, nhung dén giai doan xét xir da trén 18
tudi. Theo quy dinh tai khoan 3 Diéu 37
Luat Tro gitp phap ly nam 2017: “Truong
hop vu viéc tro gitp phap ly dang duoc
thire hién ma nguoi duoc tro giup phap
ly khoéng con dép ting quy dinh tai Biéu 7
cua Luat nay thi vu viéc duoc tiép tuc thue
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hién cho dén khi két thac”. Tuy nhién,
trong Luat Luat suw nam 2015 cling chua
quy dinh cu thé van dé nay. Hay tai thoi
diém pham t0i, nguwoi thyce hién hanh vi
pham t6i dwdi 18 tudi sau d6, ngwoi nay
bo tron, dén khi bi bat thi nguoi nay da
trén 18 tudi thi thye hién quyén bao chira
trong treong hop nay nhu thé nao? Trong
nhing treong hop nay can c6 nguoi bao
chira chi dinh tai phién toa hay khong?
Hién nay, van chua cé van ban huéng dan
cu thé.

Thir sdu, vé co ché bao dam thu thap
chitng ct cta nguoi bao chita. Khoan
3 Diéu 81 BLTTHS nam 2015 quy dinh:
Truong hop khong thé thu thap dwoc
chiing ct, tai liéu, d6 vat thi nguoi bao
chita c6 quyén dé nghi co quan cé tham
quyeén tién hanh thu thap. Day lamot trong
nhitng quy dinh tién by cta BLTTHS, tuy
nhién, néu chi ding lai ¢ viéc quy dinh
nhu hién nay thi viéc nay kho c6 thé duoc
bao dam boi nd phu thudc nhiéu vao mat
chu quan tr phia cdc co quan tién hanh
t6 tung. Vi vay, can quy dinh rd hon nita
trach nhiém cua cac co quan d6 doi voi
yéu cau thu thap ching ct, tai liéu cta
ngroi bao chita

3. Nhitng kién nghi nham bio dam
quyén bao chira theo quy dinh ctia phap
luét t6 tung hinh sw

3.1. Cdc kién nghi vé 1dp phdp

Trong thuc tién 4p dung tai cac giai
doan td tung con nhiing quy dinh c6 diém
bat cap, chuwa hop ly va thiéu van ban
huéng dan thi hanh nén khong thé tranh
khoi sy han ché nhét dinh trong viéc ap
dung phap luat bao dam quyén bao chira.
Do d6, BLTTHS can stta d6i, bo sung theo
huéng c6 nhitng quy dinh cu thé hon vé
trach nhiém cua co quan c6 thdm quyén
tién hanh td tung.

Thir nhat, b6 sung quy dinh lap bién
ban vé viéc cac co quan c6 thim quyeén
giai thich cac quy dinh vé quyén bao
chtta cho nguoi bi budc toi. D€ tang tinh
minh bach va hoat dong nay dwoc thuc
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hién nghiém chinh, trong cac giai doan t&
tung can c6 quy dinh vé viéc 1ap bién ban
giai thich quyén va nghia vu cua nguoi
bi budc tdi, trong d6 c6 quyén bao chira,
ngwoi bi budc t6i ky xac nhan la da duoc
giai thich cac quyén va nghia vu theo quy
dinh ctia phap luat. b€ dam bao quyén
bao chita cho nguwoi bi budc toi cing nhw
bao dam thoi han xét xir theo luat dinh,
cac bién ban nay phai duoc luu tai ho so
vu an nhw quy dinh bt budc.

Thit hai, b6 sung quy dinh vé tir chdi
nguoi bao chira chi dinh. Can bd sung quy
dinh tai diém b khoan 5 Diéu 78 BLTTHS
nam 2015 theo hudng néu bi cdo thudc
treong hop quy dinh tai diém b khoan 1
biéu 76 BLTTHS nam 2015 va nguoi dai
dién cta ho van gitt nguyén y kién tir chdi
nguoi bao chira thi phai ghi vao bién ban
phién toa va tién hanh xét xtt vu an theo
thu tuc chung ma khong c6 sy tham gia
ctua nguoi bao chita duoc cte. Néu chi c6
bi cao tir chdi ngwoi bao chita con ngwoi
dai dién caa bi cao khong tir chéi nguoi
bao chita hodc nguwoc lai, chi cé nguwoi dai
dién cta bi cdo tir chdi nguoi bao chira,
con bi cdo khong tir ch6i nguoi bao chira
thi tién hanh xét x& vu an theo thu tuc
chung, c6 su tham gia ctia ngwoi bao chita
da dwoc ctr.

Thir ba, can nghién cttu bd sung quy
dinh tai Biéu 291 BLTTHS nam 2015 vé
viéc tham gia t6 tung cua nguoi bao chita
tai phién toa. Theo tac gia, can stta d6i, bd
sung khoan 1 Biéu 291 BLTTHS dé bao
dam cd su bao chita ctia ngwroi bao chita tai
phién toa. Pong thoi, cling d€ dong nhat
voi gidi phadp thtt hai ¢ trén khi khong co
mat nguoi bao chira chi dinh d6i véi bi cdo
thudc truong hop tai diém b khoan 1 Diéu
76 BLTTHS. Do do, tac gia dé xuat stra doi
biéu 291 BLTTHS ndm 2015 nhuw sau:

Diéu 291. Sy c6 mit ciia nguoi bdo chita

1. Nguoi bao chita phai c6 mat tai
phién toa d€ bao chita cho nguoi ma minh
da nhan bao chita. Nguoi bao chiva phai giri
trwéc ban bao chita cho Toa dn dn trudc khi
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mé phién toa xét xir trong trueong hop ving
mgt. Truong hop nguoi bao chita vang
mat [an th nhat vi ly do bat kha khéng
hoac do tré ngai khach quan thi Toa an
phéi hoan phlen toa, trir truong hop bi cdo
dong v xét x1t vang mdt nguoi bao chira.
Néu nguoi bao chita vang mat khong vi Iy
do bat kha khang hoac khong do tré ngai
khach quan hodc duoc triéu tap hop 1¢ Tan
tht hai ma van Vang mat thi Toa 4n van
mo phién toa xét xtr.

2. Truong hop chi dinh nguoi bao
chita quy dinh tai khoan 1 Diéu 76 cua
Bo luat nay ma nguoi bao chita vang mat
thi Hoi dong xét xt phai hoan phién toa,
troe truzong hop bi cdo hodc ngum dai dién
cua bi cdo dong y xét xit vang mat nguoi
bao chita. Néu bi cdo thudc truwong hop quy
dinh tai diém b khoan 1 Diéu 76 BJ ludt nay
ma nguoi bao chita ving mdt thi Toa dn dwoc
quyén xét xir khi bi cdo va nguwoi dai dién ciia
bi cdo dong v xét xir ving mét nguoi bao chira.

Thit ti, m& rong thoi gian chuyén don
yéu cau ngu’éi bao chita. Theo tac gia, can
quy dinh vé thoi han dac thu (dai hon 12
gio doi véi truong hop bi bat, bi tam git,
24 gio do6i voi nguoi bi tam giam) trong
viéc chuyén don cho nguoi bao chira,
nguoi dai dién hodc ngwoi than thich caa
doi twgng doi véi cac dia phuong cd su
bat loi vé diéu kién ty nhién (vung cao,
mién nui, hai dao) va phai duoc du liéu,
cu thé hda trong van ban hudng dan.

Thir nam, vé van dé chi dinh nguoi
bao chita d6i véi nguoi duwdi 18 tudi pham
t0i, nhung dén giai doan xét xtr da trén 18
tudi. Phap luat can c6 nhitng quy dinh chi
ti€t vé cac truong hop chi dinh nguoi bao
chtra d6i véi nguoi dudi 18 tudi pham toi,
nhung dén giai doan diéu tra, truy to xét
xt da trén 18 tudi. Theo tac gia, d€ dam
bao tot nhat quyén duoc bao chira ddi voi
nguoi dudi 18 tudi pham tdi, nén xac dinh
ro thoi diém lam can c xac dinh dwdi
18 tudi 1a thoi diém pham t6i va dwoc ap
dung dén khi ban an c¢é hiéu luc phap luat.

Thir sdu, vé co ché€ bao dam thu thap
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ching ct ctia nguwoi bao chita. Phap luat
can co co ché bao dam trach nhiém caa
cac co quan ¢6 thdm quyeén tién hanh to
tung d&i véi yéu cau thu thap ching c,
tai liéu ctia nguoi bao chita. Co quan co
thdm quyén phai ¢6 nghia vu thu thap
chiing ct, tai liéu, d6 vat theo yéu cau cua
nguoi bao chita. Trong treong hop khong
thé thu thap hodc khong thue hién can tra
10i bang van ban va néu ly do cua viéc
khong thuc hién dé.

3.2. Cdc kién nghi khdc

Thir bdy, tang cuong cac co ché kiém
tra, gidm sat, danh gia hiéu qua cta cac
quy dinh vé bao dam quyén bao chita; ¢
co ché xt ly nghiém cac vi pham vé bao
dam quyén bao chita; qua dé, gdp phan
giup co quan tién hanh t6 tung nhanh
chéng phat hién va ¢ bién phap xt ly kip
thoi d6i véi cac hanh vi vi pham.

Thir tdm, thu lao cho ngwoi thiee hién
bao chtta chi dinh ndi chung va nguoi bao
chtta chi dinh d6i véi nguoi bi budc toi
0 nhitng dia ban vung sau, vung xa, hai
dao noi riéng can duwoc nang lén mirc hop
ly, nham dong vién khuyén khich nguoi
bao chtra thuc hién hét trach nhiém va
quyén ma BLTTHS nam 2015 cho phép
dé' bao dam quyén bao chita cho nguoi bi
budc toi./.
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