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1. Quy dinh vé nguoi thira ké khong
phu thudc vao néi dung di chuc trong
phap luat dan sy Viét Nam

Ca nhan c6 quyeén dinh doat tai san
dwgc phap luat quy dinh trong Hién
phap!, phap luat dan su? va cac quy dinh
cua phap luat khac c6 lién quan. Tuy
nhién, trong mdt s6 treong hop, nguoi
c6 tai san van bi han ché trong viéc dinh
doat ctia minh, cu thé van dé vé “lwu san”
trong viéc dinh doat di san thtra ké.

Quy dinh vé “luu san” dugc thtra
nhan trong mot s6 hé thong phap luat
nhu Bungari, Phap, Cameroon, Sénégal
hay Thuy Sy°. Phap luat Trung Qudc, Tay

! Khoan 2 Diéu 32 Hién phap nam 2013: “Quyén so
hitu tw nhin va quyén thira ké'dwoc phdp ludt bdo hj”.

2 Diéu 609 B luat Dan sw nam 2015: “Cd nhdn cé
quyén lap di chiic dé'dinh doat tai san ciia minh; dé'lai tai
san ciia minh cho nguoi thiva ké'theo phdp ludt; huéng di
san theo di chiic hodc theo phdp ludt”.

3 Xem Revue internationade du droit comparé 1994,
tr. 921.
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Ban Nha ciling c¢6 quy dinh lién quan dén
ché& do nay*. Theo mdt s6 tai liéu, trude
day ¢ nudc ta khong cé khai niém “lueu
san”?. Theo B9 dan luat Bac Ky va Trung
Ky “Néi rd rang ngueoi ldp di chiic c6 thé st
dung toan thé tai sin cua minh. Khéng co
ludt 1¢ nao bo budc nguoi qud cd phai gianh
mot phiin di san cho nguwoi thira ké'ciia minh,
du thiva ké’dy la con chdu hay cha me ong
ba, la nhitng nguwoi than thuoc ma ludn ly
va phap ludt ngwoi dy phai cdp dwong hay
phung duwong”®. Tuc 1€ Viét Nam clng
khong c6 y niém vé luu san, ké ca trong

* Email: Ngovanluong.law@gmail.com

Vién Kiém sdt nhin dan tinh Dong Thap

* JurisClasseur Droit comparé, Fas 25 (Chine), 2010,
phan s6 102; JurisClasseur Droit comparé, Fas 2
(Espagne), 2010, phan s6 68 va tiép theo.

5 Nguyén Van Thanh, Dan luat, Luat khoa Dao hoc
Sai Gon, Quyén 2, tr. 93, 94.

¢ PJ Van Dai (2016), Luat thira ké Viét Nam, Ban an
va binh luén ban an (tai ban lan th 4), NXB. Hong
Dtec — Hoi luat gia Viét Nam, Ha Noi, tap 1, tr. 334.
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Bd dan luat 1972 cting khong cé quy dinh
vé phan luu san’.

Puoc quy dinh tir Thong tuw sd 81/
TANDTC ngay 24/7/1981 cua Toa &n nhan
dan tdi cao (TANDTC)?, sau d6 quy dinh
trong phap lénh thtra ké nam 1990 (Diéu
20) va cu thé trong cac By luat Dan sy
(BLDS)’, nhung trén thuc t€, ch€ dinh nay
da duoc Toa an van dung d6i véi di chitc
duoc lap vao thoi diém mo thira ké trude
Thong tir s6 81/TANDTC! va thuyc tién ap
dung phap luat da gap phai mot sd vudng
mac, khé khan. Do d6, tac gia phan tich
lam sang té quy dinh tai khoan 1 Diéu
644 BLDS nam 2015 va dua ra nhitng kién
nghi gép phan hoan thién quy dinh phap
luat vé thira ké khong phu thudc ndi dung
di chuc dé€ tao ra sy thdng nhat trong ap
dung phap luat.

Khoan 1 DPiéu 644 BLDS nam 2015
quy dinh: “Nhirng nguoi sau ddy van dwgc
hieéng phin di sdn bang hai phiin ba sudt ciia
mot nguoi thira ké"theo phdp ludt néu di sin

7 Nguyén Van Thanh, Dan luat, Luat khoa Dai hoc
Sai Gon, Quyén 2, tr. 93, 94.

8 “Ngwoi Idp di chiic phai danh lgi mgt phin tai san cho
nhitng nguoi thiea ké bt budc (néu cd). Nhitng ngueoi
thira ké bat budc gom: Vo géa hodc chdng gda, con chira
thanh nién hodc tuy dd thanh nién nhung khong co kha
nang lao dong, bo me gia yéu va ting thiéu.

Phiin di sdn phdi danh lai cho mbi nguwoi thiva ké'bit budc,
it nhat la 2/3 xudt ciia thira ké'theo ludt. Néu di chiic trudt
quyén thira ké ciia ngueoi thira ké'bit budc hodc phiin danh
lai cho méi nguoi thira ké'bit budc it hon 2/3 xudt thi phdi
trich chia cho du 2/3.

Sau khi da trich chia cho nhitng nguoi thira ké'bit budc,
Toa dn van chiéu theo di chiic A€ phdn chia s6'di sin con
lai cho nhitng ngueoi dwoc chi dinh trong di chiic, theo ty
1¢ phan quyén ciia ho”.

* Piéu 672 BLDS nam 1995; Biéu 669 BLDS nam 2005;
Diéu 644 BLDS nam 2015.

10 Ban an s6 663/2011/DSST ngay 18-5-2011 ctia Toa an
nhan dan thanh phd H6 Chi Minh, c6 ndi dung: “Ong
Siu chét 1978 ¢6 1ap di chtic ngay 14-12-1976 d€lai toan
bd 04 can nha cho 6 nguoi con... Ba Anh la vo 6ng Siu
duoc nhéan phan 2/3 suét thira ké bét budc...”.
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dwoc chia theo phdp ludt, trong truwong hop ho
khong dwoc nguoi 1dp di chiic cho hwong di
san hodc chi cho hwong phin di san it hon hai
phin ba sudt dé: Con chwa thanh nién, cha,
me, vg, chong; Con thanh nién ma khong cé
kha ning lao dong”.

2. Nhitng quy dinh chuwa r6 va van
dung phap luat trén thuc tién

Quy dinh tai khoan 1 Diéu 644 BLDS
nam 2015 cho thay phap luat da du liéu mot
sO truong hop dé€ bao vé nhém nguoi cd
nghia vu cham séc, nudi duedng trong quan
hé hon nhan va gia dinh. Boi quy dinh chura
10, chuwa day du nén trén thue tién c6 nhiéu
quan diém trdi chiéu, chua 4p dung thong
nhat d6i véi quy dinh nay, cu thé:

2.1. Déi tuong huong di san la nguoi
khong c6 kha nang lao dong

Mot trong céc chu thé thira ké khong
phu thudc vao noi dung di chac la con
thanh nién ma khong c¢6 kha nding lao
dong. Mot ca thé nhu thé nao d€ duoc xac
dinh khong c6 kha nang lao dong hién
chua duoc quy dinh trong BLDS. Vi thé,
khi ap dung trén thuec tién, Toa 4n dua theo
quy dinh tai Diéu 6 BLDS nam 2015 vé ap
dung teong tw phap luat d€ giai quyét nén
viéc nhan dinh ngwoi khong cé kha nang
lao dong cling con theo y chi chtt quan cua
Hoi dong xét xtr hay Tham phan.

Cudc song xa hdi cho thay kha nang
lao dong ctia mdt con ngwoi khong chi
gi6i han ¢ chan tay ma cé thé lao dong
qua hoat dong tri tué. Cé thé hiéu “Sirc
lao dong la mot khdi nigm trong yéu trong
kinh té" chinh tri Mdc-xit. Mdc dinh nghia
siec lao dgng la toan by nhitng ning lwc thé
chat, tri tu¢ va tinh than ton tai trong mot co
thé, trong mgt con nguoi dang song, va dirgc
ngueoi dé dem ra vin dung moi khi sdn xudt ra
mot gid tri thang dw nao dé”. Trong thoi dai
cong ngheé 4.0, kha nang lao dong ctia mot
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ca thé c6 thé thuc hién dwgc boi nhiing
nguoi khiém thi, nguoi khong cé chan
hodc khong c6 tay ma ho van c6 thé lao
ddng tao ra tai san hoac d€ muu sinh.

Khi ap dung phap luat twong tu, muc
14 Nghi quyét s5 03/2006/NQ-HDTP
ngay 08/7/2006 cua Hoi dong Tham phan
TANDTC huéng dan 4p dung mot s6 quy
dinh ctia BLDS 2005 vé boi thuwong thiét
hai ngoai hop dong (goi tat 1a Nghi quyét
sO 03/2006/NQ-HDTP) quy dinh: “Trong
trwong hop sau khi diéu tri, nguoi bi thiét hai
madt kha nang lao dong va cin co ngueoi thwong
xuyén cham soc (nguwoi bi thiét hai khong con
kha nang lao dong do bi ligt c6t song, mit hai
mt, liét hai chi, bi tdm thin ngng va cdc trueong
hop khic do co quan nha nwdc 6 tham quyén
quy dinh bi suy giam kha nang lao dong vinh
vién tie 81% trd 1én) thi phdi boi thuong chi phi
hop 1y cho viéc cham séc ngueoi bi thiét hai”.

Vé ban chat, 03 cum ttr “mat kha nang
lao dong” va “khdong con kha nang lao
dong” hay “khong c6 kha nang lao dong”
déu dua dén hau qua la & cha thé do sé
khong ton tai kha nang lao ddng. Do vay,
néu can cit vao Nghi quyét s6 03/2006/NQ-
HDTP, dé€ duoc xac dinh la “nguoi khong
co kha nang lao dong” thi ho phai roi vao
cac treong hop bi: Liét ¢t song, mu hai
mét, liét hai chi, bi tam than nang va cac
treong hop khac do co quan nha nudc
c6 tham quyén quy dinh bi suy giam kha
nang lao dong vinh vién ttr 81% trd 1én.

Ngoai ra, theo diém e khoan 1 Biéu
8 Thong tu s6 111/2013/TT-BTC ngay
15/08/2013 ctia B Tai chinh hwéng dan thi
hanh mot s6 diém ctia Luat thué thu nhap
ca nhéan, c6 quy dinh vé khéi niém c6 lién
quan la “nguoi khuyét tat khong c6 kha
nang lao dong” khi xét giam trtt gia canh
vé thué€ thu nhap nhu sau: “Nguwoi khuyét
tat, khong cé kha ning lao dong theo hwong
dan tgi tiet d.1.1, diém d, khodn 1, Diéu nay
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la nhitng nguoi thuc doi twong diéu chinh
ctia phdp ludt vé nguoi khuyét tat, nguoi mic
bénh khong co kha ning lao dong (nhw bénh
AIDS, ung thw, suy thin man,...)”.

Ttr d6 cho thdy, néu nguoi khuyét
tat (la nguoi bi khiem khuyét mot hodc nhiéu
by phin co thé hodc bi suy giam chirc ning
dwoc biéu hién dwoi dang tdt khién cho lao
dong, sinh hoat, hoc tdp gdp khé khin)"' ma
méic mot s§ bénh ma dan dén khong cé
kha nang lao dong nhu: AIDS, ung thu,
suy than man... thi duoc xem la nguoi
khong c6 kha nang lao dong.

Néu theo B luat Lao dong quy dinh
vé diéu kién st dung lao déng trong phéap
luat thi d6 tudi nguoi lao dong duoc gidi
han do6i vdi nit 1a 60 va nam la 62 tudi'>
Nhu vay, néu nguoi ngoai do tudi nay ¢
dwoc xac dinh 1a nguoi khong c6 kha nang
lao dong hay khong. Trong thyec tién cudc
song hang ngay, xung quanh ching ta, rat
nhiéu nguoi qua do tudi lao dong theo quy
dinh ctia phap luat lao dong, da dwoc nghi
huu nhung ho van ¢6 kha nang lao dong
va thuc t€ ho van tham gia lao dong tao
ra nguon cua cai vat chat cho xa hoi, nhat
la trong diéu kién Viét Nam dang chuyén
hda sang thoi ky dan so gia. (Nguoi gia
duoc xac dinh la ngwoi tir 70 tudi tro 1én) .

1 Khoan 1 Diéu 2 Luat Nguoi khuyét tat ndm 2010
duoc stra doi, b6 sung boi Luat sd 32/2013/QH13
ngay 19/6/2013 ctia Qudc hoi stra d6i, bo sung mdt s6
diéu cta Luat Thué thu nhap doanh nghiép.

12 Khoan 2 Biéu 169 B luat Lao dong nam 2019 cliing
quy dinh tudi nghi hwu: “Tudi nghi hwu cita nguoi lao
dong trong diéu kién lao dong binh thwong dwoc diéu
chinh theo 1§ trinh cho dén khi dii 62 tudi doi véi lao dong
nam vao nim 2028 va du 60 tudi doi véi lao dong nit vio
nam 2035. Ké'tir ndm 2021, tudi nghi hwu ciia nguoi lao
ddng trong diéu kién lao dong binh thuong la dit 60 tudi
03 thing doi vdi lao dpng nam va di 55 tudi 04 thing doi
v6i lao dong nit; sau dd, cie mdi ndam ting thém 03 thing
d6i voi lao dong nam va 04 thang do6i véi lao dong nir.”

5 Muc 2.4. Nghi quyét s6 01/2006/NQ-HDTP ngay
12/5/2006 ctia Hoi dong tham phan TANDTC huéng
dan thi hanh mot s6 quy dinh ctia Bo luat Hinh sw.
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Nhu vay, khd nang lao dong ctia con
nguoi la tong hop nang luc vé thé chat va
tinh than, hay ndi cach khac chinh la stic
lao dong ctia con ngwoi dwoc van dung
trong qua trinh lao dong tao ra cua cai,
vat chat. Mot nguoi thanh nién c6 thé
c6 kha nang lao dong hay khong c6 kha
nang lao dong tuy vao suy giam thuwong
tich, do bénh, tat, do bénh nghé nghiép,
hay do tudi cao dén mot mot chung muc
nao dd, nhung chitng muc dé chwa duoc
phap ludt quy dinh ma dya vao su vién
dan twong tuw ctia phéap luat hay nhan thiic
chti quan ctia nguwoi ap dung phap luat.

Dé phéap luat dwogc thuc thi thong
nhat, trdnh ap luc cho nguoi 4p dung
phap luat khi nhan thttc treong hop nao
la khong c6 kha nang lao dong trong giai
quyét vu an, tranh an giai quyét bi hay
stra, kéo dai thoi gian..., tdc gid nhan thay
can dwa ra mot chuan muc nhat dinh doi
vOi ca thé dugc xem 1a khong c6 kha nang
lao dong qua do tudi, stec khoe ciing nhw
mot sO diéu kién khac 6 lién quan 1a diéu
kién phap ludt cong nhan c6 theé tao ra tai
san thiét yéu.

2.2. Quy dinh vé trich di sdn

Xac dinh thira k& bat budc theo Diéu
644 BLDS nam 2015 tuy la quy dinh bat
chdp y chi cia nguoi lap di chic va “chong
lai” nhitng nguwoi hudng thira ké khac'
nhung viéc xac dinh mtc di san d6i voi
nguoi thira ké bat budc vé co ban duogc ap
dung thong nhat. Cu thé, doi vdi thira ké
nhitng ngudi duoc huong di san bat budc
duoclay tong di san goc la phan con lai d€
chia di san thtra k& sau khi da thanh toan
toan by nghia vu vé tai san cua nguoi chét
dé'lai theo thit ty vru tién thanh todn duoc
quy dinh tai Diéu 648 BLDS nam 2015,

14 Nguyén Van Ctt, Tran Thi Hué, Binh ludn khoa hoc Bo
lugn din sy nam 2015, NXB. Cong an nhan dan, tr.990.
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gom: Chi phi hop ly theo tdp quan cho
viéc mai tang cho nguoi chét cho nguoi
do6; cac khoan cap dudng con thi€u; cac
khoan boi thuong thiét hai vé tinh mang,
stec khoe, tai san ctia nguoi khac... Phan
di san con lai dwoc hiéu 1a di san dé chia
thira ké la phan di san géc dem chia cho
nhing nguoi thira ké gdc tai hang thira ké
thir nhat c6 quyén hwong, dwgce bao nhiéu
nhan véi 2/3 cua suat d6 va nguoi thira
ké& khong phu thude vao ndi dung ctia di
chuc duoc huong phan da duoc xac dinh
theo cach tinh nay."

Theo quy dinh tai Diéu 644 BLDS
nam 2015, chi khi nhtng ngwoi thudc dién
huong di san bt budc nhan thira ké khong
bang 2/3 suat thita k& theo phap luat thi
phai trich phan di san cho dam bao du dinh
suat. Tuy nhién, chwa c6 quy dinh trich tt
khoan nao. C6 quan diém cho rang: Néu
di san chwua chia thi truede khi chia di san,
trich ttr di san thira k& cho moi nguoi duoc
huong theo Diéu 644 BLDS nam 2015 mot
phan di san bang phan di san duoc tinh.
Néu di san da duoc chia thi mdi nguoi
thtra k€ dwgc nhan di san phai trich mot
phan tewong tng voi sO di san nhan sao
cho du véi ky phan ma nguoi thira ké theo
biéu 644 BLDS nam 2015 dugc hudng.
Ciing c6 quan diém khéc cho rang, phan di
san ma nguoi thira ké theo Diéu 644 BLDS
nam 2015 dwgc hwong trich tir phan di san
thira k& dwgc huong theo di chic va teong
tng v6i phan vuot trdi so véi sudt thira
ké theo phap luat ma ho duoc huéng voi
trich tit nguwoi nhan di san trong di chuc,
c6 truong hop trich tir tat ca nguwoi nhan
di san'®. Mot quan diém khéc, phan di san

> Phung Trung Tap, Phdp luit thita ké'o Viet Nam nhin
thitc va dp dung, NXB chinh tri qudc gia sy that, tr.121.
1® Pham Van Tuyét, Lé Kim Giang, Phdp ludt vé thira
kéva thyee tién gidi quyét tranh chip, NXB. Tu phép, tr.
225, 226.
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ma nguoi thtra ké' & Diéu 644 BLDS nam
2015 duwoc huong trich tir phan di san thira
ké duoc hudng theo di chuc va twong ting
vOi phan thtra k€ theo di chic ctia nhitng
nguoi nhan di san trong di chac".

Theo TANDTC, sau khi da trich chia
cho nhitng nguoi thira k& bat budc, Toa
an dan chiéu theo di chtic d€ phan chia s&
di san con lai cho nhitng nguoi dwoc chi
dinh trong di chtc theo ty 1€ phan quyén
ctia ho®®. Diéu nay dan dén nhitng nguoi
thtta k€ theo phap luat xem nhu da lay
phéan di san cta minh dé bu trir cho doi
twong ¢ Diéu 644 BLDS nam 2015, trai
nguoc voi quan diém trén.

Vi du: Ong A va ba B ¢ 4 nguoi con
chungla C, D, E vaF (trong do6 F vita du 16
tudi). Ong A qua doi c6 d€ lai di chiic cho
anh C 500.000.000 dong di san; cho ba B va
T mdi nguedi 200.000.000 dong di san. Sau
khi 6ng A qua doi, Toa an xac dinh dwoc di
san ctia 6ng A ¢6 1.500.000.000 dong.

Quan diém th nhat: Thuc hién viéc
chi cho nguoi thira ké bat budc trede khi
phan chia di san:

Dua theo Diéu 651 va Diéu 644 BLDS
nam 2015, ky phan thira ké cia ba B va F
khong duoc thdp hon: 1.500.000.000: 5 x
2/3=200.000.000 dong.

Nénphandisankhau trirtredechoBva
T 1a 400.000.000 dong, con lai 1.100.000.000
dong dwoc chia theo di chig, cu thé: Anh
C 500.000.000 dong; ba B va F mdi nguoi
200.000.000 d6ng; con lai 200.000.000 dong
chia theo phap luat cho B, C, D, E va F moi
nguoi duoc 40.000.000 dong.

7 Phung Trung Tap, Phip ludt thira ké'¢ Viét Nam
nhdn thitc va dp dung, NXB. Chinh tri qudc gia sy
that, tr. 287.

18 Muc B.IV Thong tu s6 81/TANDTC ngay 24/7/1981
ctia TANDTC huéng dan giai quyét cac tranh chap
thira ké.
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Néu theo cdch chia nay, nhiing nguoi
huong di san cua A c6 dwoc nhw sau:

B: 440.000.000 dong (200.000.000 dong
thtra k& bat budc + 200.000.000 dong theo
di chtic + 40.000 dong theo phap luat);

C: 540.000.000 doéng (500.000.000
dong theo di chtc + 40.000.000 dong theo
phap luat);

D = E = 40.000.000 dong.

F: 240.000.000 dong (200.000.000 dong
+40.000.000 d6ng);

T: 200.000.000 dong;

Quan diém th& hai: Rat di san tir
nhitng nguoi thira ké theo di chic:

Viéc chia di san sé thuc hién theo y
chi cta 6ng A thi di san dwoc chia cho
C 500.000.000 dong; B va T mdi nguoi
200.000.000 d6ng, con lai 600.000.000 d6ng
chia theo phéap luat choB, C,D,EvaF moi
nguoi dugce 120.000.000 dong.

Van dé dat ra d6i voi nhiing nguoi
duoc hueong thita k& bat budc theo Diéu
644 BLDS nam 2015 la ba B va F c¢6 dam
bao mtrc thira ké 2/3 suét thira theo phap
luat hay chua? Va viéc chia di chuc theo
di san nao?

Dua theo Diéu 651 va Diéu 644 BLDS
nam 2015 thi ky phan thtra ké ctia ba B va
F khong duoc thap hon: 1.500.000.000: 5 x
2/3=200.000.000 dong.

Trong treong hop trén, C duoc
nhan di san tit 6ng A la 620.000.000
dong (500.000.000 dong theo di chuc va
120.000.000 dong theo phéap luat), ba B
la  320.000.000 dong (200.000.000 dong
theo di chac va 120.000.000 dong theo
phap luat), T dwoc 200.000.000 dong theo
di chic, D, E va F dwoc nhan mdi nguoi
120.000.000 dong theo phéap luat. Van de
dat ra doi voi F la d€ dam bao ky phan
thira ké thi rat tit phan di san ctia ai. Dya
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trén quan diém tir ngwoi nhan di chac thi
c6 C, T va B mdi nguoi bi rat mot phan
twong tng voi sO tién nhan theo di chuc
la 900.000.000 dong. Bé dam bao cho F
con nhan so tién thtra k&€ khong thap hon
ky phan bat budc 200.000.000 dong la
(200.000.000 déng - 120.000.000 dong =
80.000.000 dong)

Nhu vay: C bi rat lai 500.000.000 dong
x 80.000.000/900.000.000 = 44.444.444 dong;

T va B bi rat lai 200.000.000 dong x
80.000.000/900.000.000 = 17.777.778 dong;

Nhw vy ba B van con phan thira ké
302.222.222 dong, dam bao ky phan thtra
k& bat buoc.

Néu theo cdch chia nay, nhiing nguoi
huong di san cua A c6 dwoc nhw sau:

B: 302.222.222 dong;

C: 575.555.556 dong;

D = E= 120.000.000 dong.

F: 200.000.000 dong;

T: 182.222.222 dong.

Quan diém th& ba: Rat tir tat ca
nhitng nguoi dwogc thira k€ 1.500.000
dong dé bu trir cho F.

Sau khi chia, phan con lai 600.000.000
déng duoc chia theo phap luat, mbi nguoi
dwgc nhan 120.000.000 dong. Nhu vay,
sO tién da nhan tir di chiac va theo phap
luat cua B, C, D, E la 1.380.000.000 dong
can thuc hién bu trtr cho F dwoc nhan so
tién thira k& khong thap hon ky phan bat
budc 200.000.000 dong - 120.000.000 dong
=80.000.000 dong. Do do:

C bi rat lai 620.000.000 dong x
80.000.000/1.380.000.000 = 35.942.029 dong;

B bi rat lai 320.000.000 dong x
80.000.000/1.380.000.000 = 18.550.725 dong;

T bi rat lai  200.000.000 dong x
80.000.000/1.380.000.000 = 11.594.203 dong;

D, E bj rat lai 120.000.000 dong x
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80.000.000/1.380.000.000 = 6.956.552 dong.

Néu theo cdch chia nay, nhiing nguoi
huong di san cua A c6 dwoc nhw sau:

B: 301.449.275 dong;

C: 584.057.971 dong;

D = E = 113.043.478 dong.

F: 200.000.000 dong;

T: 188.405.797 dong.

Ciing c6 quan diém cho rang, thira ké&
theo phéap luat néu dugc chia thiB, C, D, E
va F mdi nguoi 300.000.000 dong. Do do,
nhitng nguoi nao thudc dién thira ké thie
nhdt ma hudng di san khong du theo thira
ké theo phap luat thi sé khong bi rat phan
di san d€ dam bao cho sudt thira ké cua
ddi twong huong di san bat budc.

Mbi cach chia di san déu cé mot két
qua khac nhau, theo tac gia, cach chia
thira k& & quan diém thit ba la phu hop,
bdi Biéu 32 Hién phdp nam 2013 da quy
dinh “Quyén s¢ hitu tu nhan va quyén
thira ké" duoc phap luat bao hd”. Vi the,
quyén thtra k€ cua moi chu thé trong
quan hé thtra ké dwgc phéap luat ghi nhan
va bao dam thuc hién. C4 nhan c6 quyén
lap di chtc d€ dinh doat tai san ctia minh
hay d€ tai san ctia minh cho ngwoi thira k€
theo phap luat.

Néu chia theo cach chia tht nhat va
thit hai thi chwa dam bao quyén quyét
dinh vé di san cta nguoi dé lai di san
cing nhu quyén dwgc hudng thira ké
ctia nhitng ngroi duoc dinh doat trong
di chtic, ddng thoi cling chwa dam bao vé
nghia vu ctia nhitng ngwoi nhan di san
phai thuc hién nghia vu nghia vu luan
ly va phap luat nguoi dy phai cap dudng
hay phung duong.

DPé bao vé quyén ctia nguoi cd tai san,
phap luat quy dinh vé thtra ké can quy
dinh 16 cach thitc phan chia di san d6i véi

KhoahocKiémsat o7



MOT SO VAN PE VE CHIA THUA KE...

nguoi co tai san dé lai di chic theo hudng
wu tién quyén dinh doat di san thira ké theo
di chig, khi can rat mot phan tai san cho
nhiing d8i tuong huong di san bat budce
thi 1ay di san cua tat ca nhiing nguoi duoc
huong di san dé€ khau trtr, chit khong thuec
hién theo hudng chi rat tir nhitng nguoi
huwong di san nhw hién nay.

3. Kién nghi, dé xuat

C6 thé khang dinh, viéc quy dinh
nhitng nguoi thita k&€ khong phu thudce
vao ndi dung di chuc nhidm bao vé loi
ich cia mot s6 nguoi trong dién nhiing
nguoi thira k€ theo phap luat, phu hop
véi phong tuc, tdp quén, truyén thdng
tot dep ctia nhan dan ta. Tuy nhién, viéc
thiec hién cac quy dinh nay lai khong phu
hop véi tinh hinh, hoan canh, diéu kién
thuc t€ trong nhiéu truong hop va day lai
la nguyén nhan gay ra su kho khan, phtic
tap cho nhiéu bén lién quan dén qua trinh
tién hanh tha tuc mo thira ké.

b€ phap ludt duoc thuc thi thong
nhat, trén co sd phan tich trén, tac gia dé
nghi stra d6i, bd sung Diéu 644 BLDS nam
2015 theo hudéng quy dinh cu thé vé doi
teong khong c6 kha nang lao dong va
cach phan chia di san trong diéu luat trén,
cu thé b6 sung thém trong diéu luat:

- Vé d6i tuwgng khong cod kha ndng
lao dong dwoc, theo hwdng: La nguoi co
do tudi tir 70 tudi trd 1én, néu nguoi dwdi
70 tudi ma bi liét cot song, mu hai mat,
liét hai chi, bi tdm than nang, ung thu giai
doan cudi, xo gan ¢ trudng, lao nang do
4 khéang thudc, bai liét, suy tim do 3, suy
than d¢ 4 trd lén; HIV giai doan AIDS
dang c6 cac nhiém trtung co hdi khong
c6 kha ndng tw cham soc ban than va cac
truong hop khac do co quan nha nudc
c6 tham quyén quy dinh bi suy giam kha
nang lao dong vinh vién tir 81% trd lén.
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- D61 véi nghia vu vé di san can quy
dinh cach rat mét phan di san dé dam bao
thira k& bat budc nhu sau: Viéc phan chia
di san thuec hién theo y chi cua nguoi dé€
lai di san, sau khi chia theo di chuc, chia
theo phap luat, néu xac dinh nhitng nguoi
duoc ky phan thita k& bat budc khong
bang dinh 2/3 sudt thita ké theo phép luat
thi nhitng khoan di san thtra k€ (theo di
chtic va theo phap luat) phai trich mot
phan twong tng vdi ti 1é di san da nhan
dé dam bao ky phan cho nguoi thira ké
khong phu thudc vao noi dung di chuac./.
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