TOI THRO TUNG THI TRUONG CHUNG KHOAN
TRONG BO LUAT HINH SU NAM 2015 -
NHUNG HAN CHE, VUGNG MAC VA KIEN NGHI HOAN THIEN

LUONG HUU HAI*

Hanh vi thao timg thi truomg chitng khodn dang dién ra ngay cang phiic tap, tic dong
xdu dén thi truong chitng khodn, anh huéng truc tiép dén quyén loi cia nha diu tu. Dic bigt,
trong nam qua, thi truong chti‘ng khodn Viét Nam c6 nhiéu bién dong. Bai viét lam 6 ddau
hiéu phdp 1y dinh t6i d6i véi hanh vi thao ting thi truong chiing khodn  quy dinh tai biéu 211
Bo luat Hinh sy (BLHS) nam 2015 nhiing khé khan, han ché, vuéng mac; tir d6 dwa ra mot sé”
kién nghi hoan thién quy dinh vé hanh vi nay trong BLHS Vi¢t Nam hién nay.

Tir khéa: Téi thao ting thi truong chitng khodn, nha dau tw ching khodn, c6 phiéu, By
luat Hinh su.

Ngay nhdn bai: 18/11/2022; Bién tdp xong: 08/12/2022; Duyét ding: 12/12/2022

There has been a complicated development in the activity of manipulation of stock
market that adversely affecting the stock market and investors’ interests. Particularly, in
2021, our stock market had many fluctuations. The article clarifies the legal signs of activity
specified in Article 211 of the 2015 Penal Code; points out some difficulties, limitations
and obstacles, then gives recommendations to improve regulations on this crime in the

current Vietnamese Penal Code.
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1. Cac dau hiéu phép 1y ctia Toi thao
tang thi truong chitng khoan

1.1. Khdch thé ciia toi pham

Toi thao ting thi trrong chitng khoan
xam pham dén trat ty quan ly kinh t€ ctia
nha nudc vé quan ly ching khoan va thi
truong ching khoan. Trong thuc tién,
toi pham nay anh huwong dén loi ich vat
chat cia nha dau tu trén thi truong ching
khoan, gay ra sy bat on, hdn loan, dan dén
thiét hai ctia cac td chitc, ca nhan khi dau tuw
c0 phiéu mot cach chan chinh, minh bach.
Bén canh d6, hanh vi nay cting khién cac
doanh nghiép kho tiép can duoc dong von
ttr thi treong chitng khodn, tir do gay thiét
hai cho nén kinh t€ nha nwdc khi diéu hanh
nén kinh t€ vi mo.

Dai tuong tac dong caa toi pham nay
la thi treong chimg khoéan bi thao ting o
mot s6 ma cd phiéu, dan dén nha dau tu bi
thiét hai mot khoan tién khi tin twong dau
tw mua ma c6 phiéu nay.
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1.2. Chii thé ctia téi pham

Nguoi thuc hién hanh vi nguy hiém
cho xa hoi d6i véi tdi danh nay la nguoi co
nang luc tradch nhiém hinh s (TNHS), dat
d0 tudi nhat dinh va cd y thuc hién hanh vi
thao ting thi treong ching khoan. Cu the,
nguoi thuc hién hanh vi nguy hiém cho xa
héi dat do tudi tir da 16 tudi tro 1én phai
chiu TNHS d6i véi hinh phat quy dinh tai
khoan 1, khoan 2 Diéu 211 BLHS ndm 2015.
Day la tdi pham nghiém trong nén nguoi tir
d 14 tudi dén dwdi 16 tudi khong phai chiu
trach nhiém hinh su vé tdi pham nay trong
bét ct treong hop nao, vi ca hai khoan cta
biéu 211 BLHS ndm 2015 khong cé truong
hop nao 1a téi pham rat nghiém trong hodc
dacbiét nghiém trong. Chu thé ctia ti danh
nay thuong la cac ca nhan c6 trinh do hiéu
biét vé dau tu tai chinh, ddc biét la trong thi
treong chiing khoan hodc duoc cac cong ty

* Thac si, Gidng vién khoa Kiém sdt hinh su -
Truong Ddo tao, boi duéng nghiép vu kiém sdt tai
Thanh phd H6 Chi Minh
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tuyén dung, mua gidi chiing khoan va chu
tich, lJanh dao doanh nghiép va cdc thanh
vién chu chét cta cong ty ¢6 cd phiéu.

D6i véi toi thao ting thi treong ching
khoan c6 chu thé dac biét la phap nhan
thwong mai khi thue hién hanh vi thao ting
thi truong chimg khoan cling phai chiu
trach nhiém hinh s theo khoan 4 Diéu 211
BLHS nam 2015.

1.3. Mt chu quan cua t6i pham

Trong T6i thao ting thi treong chitng
khoan, mat chti quan ctuia t¢i pham dwoc
biéu hién thong qua viéc cha thé cua toi
pham nhan thitc duoc hanh vi va hau qua
ctia minh gy ra nhung van thuc hién hanh
vi véi mong mudn cho hdu qua xay ra, hoac
tuy khong mong mudén nhung dé€ méc cho
hau qua xay ra la thu 1oi bat chinh hodc gay
thiét hai cho nha dau tu khi dau tw vao thi
treong ching khoan. Bong co, muc dich
cuia nguoi pham t4i nay khong phai la dau
hiéu bt budc ctia cAu thanh toi pham nay.
Tuy nhién, nguoi pham t0i thao ting thi
treong chitng khodn bao gio cling vi dong
co t 1oi nhdm muc dich thu loi bat chinh
dan dén gay thiét hai cho nha dau tuw.

1.4. Mt khach quan cua toi pham

Hanh vi khach quan ctia t6i danh nay
duoc thiee hién dwdi 02 hinh thitc cau thanh
co ban la: Thu lgi bat chinh tir 500.000.000
dong dén dudi 1.500.000.000 dong hodc gay
thiét hai cho nha dau tw tir 1.000.000.000
dong dén dwoi 3.000.000.000 dong. Noi
ham hanh vi khach quan cta t6i Thao ting
thi trrong chitng khoadn quy dinh tai khoan
1 Diéu 211 BLHS nam 2015 dwoc lam ro
tai khoan 3 Biéu 12 Luat Chiang khoéan va
khoan 2 Diéu 3 Nghi dinh sd 156/2020/ND-
CP ngay 31/12/2020 ctia Chinh pha quy
dinh x@ phat vi pham hanh chinh trong
linh vure chitng khoan va thi treong chiing
khoan va Nghi dinh s& 128/2021/ND-CP
ngay 30/12/2021 stta d6i, b6 sung mot
s0 diéu Nghi dinh s0 156/2020/ND-CP ngay
31/12/2020, thong qua ¢ nhitng hanh vi sau:

+ Str dung mot hodc nhiéu tai khoan giao
dich cua minh hodc cua nguoi khic hodc thong
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dong voi nhau lién tuc mua, ban chitng khodn
nham tqo ra cung, ciu gid tqo

Pay 1a hanh vi rat pho bién trén thi
treong chiig khoéan hién nay, thuong dién
ra 0 nhiing co phiéu c6 khdi luong giao dich
16n boi cac d6i tugng lién tuc thong dong
v6i nhau lién tuc mua, ban chitng khoan
tao ra cung cau gia tao. Vi du: D6i tuong
Trinh Van Quyét chi dao Trinh Thi Minh
Hué cung dong pham muon chiing minh
thue nhan dan ctia 26 ca nhan lap 20 doanh
nghiép, mo 450 tai khoan tai 41 cong ty
chttng khodn (120 tai khodn mé tai Cong ty
C06 phan Chuang khoan BOS, 330 tai khoan
mo tai cac cong ty ching khoan khac) dé€
thiee hién cac hanh vi thao ting gia ¢6 phi€u
nham tao ra cung cau gia véi 06 ma ching
khoan'. Ttr d6, gia cO phiéu da giam gay
thiét hai cho nha dau tu rat 16n trong hé
sinh thai ¢6 phiéu ctia dng Trinh Van Quyét.

+ Thong dong vdi nguwoi khdc ddt 1énh
mua va ban cung loai chirng khodn trong cung
ngay giao dich hodc thong dong voi nhau giao
dich mua ban chitng khodan ma khong dan dén
chuyén nhwong thyc sw quyén s¢ hitu hodc
quyén so hitu chi ludn chuyén gitta cdc thanh
vién trong nhém nham tao gid chieng khodn,
cung ciu gid tqo

bay la hanh vi thong dong véi nguoi
khéc dat 1énh mua va ban cuing loai ching
khoan trong cung ngay giao dich hoac
thong dong voi nhau giao dich mua ban
chitng khoan dan dén ma c§ phiéu tran
hodc san lién tuc nhiéu phién lién. Khi cac
doi tuong dong loat dat lénh mua hoac
ban véi mot khéi lugng rat 1on trong cung
mot thoi diém ngan dé chi phdi thi truong
dan dén khong c6 nguoi mua va ngudi
bén, nhung ban chat lai khong dan dén
chuyén nhuong thuc sy quyén so hitu ¢
phi€u hodc quyén s¢ hitu chi luan chuyén
gitta cac thanh vién trong nhém nham tao
gia ching khoan, cung cau gia tao. Diéu
nay dan dén thiét hai 16n cho nha d4u tw
khi phai mua giad cao nhung khi ¢ phi€u

1 06 ma cd phiéu bao gom: Ma ching khoan FLC,
ROS, ART, HAI, AMD va ma chitng khoan GAB.
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xudng gid san lién tuc lai khong thé ban
duoc, hoac khi cd phiéu tran lién tuc thi
khong thé mua vao. Day 1a moét chiéu tro
lam gia c6 phi€u cuc ky tinh vi.

+ Lién tuc mua hodc ban chitng khodn vdi
khoi liegng chi phoi vao thoi diém mo cira hodc
dong ciea thi trieong nham tao ra mikc gid déng
cwea hodc gid mo ciea moi cho loai chirng khodn
do trén thi trieong

DPé hiéu r6 hon vé hanh vi khach quan
nay, gia cua thoi diém mé ctta va dong ctra
thi truong chitng khodn dwoc goi la 1énh
ATO va lenh ATC.

Mo ctra thi treong (1énh ATO - At The
Open) la lénh giao dich tai gia khop 1énh
xac dinh gida mo ctra, chi d&p dung cho san
ching khoan Thanh phé H6 Chi Minh.
Lénh c6 thé duoc nhap vao hé théng trude
hodc trong phién khép lénh dinh ky xac
dinh gid md ctra. Sau 9 gio 15 phut, 1énh
khong dwgc thuc hién hodc phan con lai
cua lénh khong khép hét tu dong bi huy.
Lénh ATO dugc wu tién trudc lénh gioi
han trong khi so khop 1énh.

Dong ctra thi treong (lénh ATC - At
The Close) 1a 1énh mua hodc ban san sang
chdp nhan moi muc gia trong phién giao
dich khdp lénh dinh ky déng ctra. Khi dat
lénh ATC, nha dau tw khong can nhap mic
gia ma chi can chon 1énh ATC va nhap khoi
luong can mua - ban. Gia khép cudi cung
sé xac dinh ngay sau khi phién nay két
thtc (14 gio 45 phut). Lénh ATC chi dién
ra trong 15 phut cudi cing cua phién giao
dich, ttr 14 gio 30 phut dén 14 gio 45 phut
nhung c6 hiéu luc 16n nhat, quyét dinh gia
tham chiéu cta phién hom sau.

Nhuw vay, cac dbi twong loi dung hai
lénh nay dé lién tuc dat lénh mua hoac
ban ¢ phiéu véi khoi luong 16n o gia
doéng clra hodc gia mo ctra nham chi phoi
ma cd phiéu do, lam cho gia tri c6 phiéu
bi day 1én cao hodc xudng thap, gay thiét
hai cho nha dau tu, dac biét la cAc nha dau
tu nho le.

+ Giao dich chitng khodn bang hinh thikc
cdu két, 16i kéo nguoi khdc lién tuc dat lénh
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mua, ban chikng khodn gdy anh hiweong lon dén
cung ciu va gid chitng khodn, thao ting gid
chikng khoan

Hanh vi nay thé hién viéc cac d6i nhom
thanh 1ap cac group trén cac ttng dung zalo,
facebook... dé€ 16i kéo, hd hao nguoi choi,
danh vao long tham cta nha dau tu méi
chwra c6 kinh nghiém khi tham gia ching
khoan. Day la thu doan tao long tin day gia
¢6 phiéu lén cao khi minh dang nam gitt cac
cd phiéu. Vi du: Chu tich Louis Holdings
D06 Thanh Nhan “thdi gia” ma chiing khoan
BII bang cach lap nhém 10.000 nguoi trén
mang xa hoi, tung tin gia d€ dua ra muc
tiéu gia cac co phiéu BII sé tang nhiéu Jan.
Cha tich Louis Holdings lién tuc dang cac
ndi dung trén nhom nay vé viéc ¢4 phiéu
ong dang nam gift sé ting gia nham thu hat
cac nha dau tw mua vao. Sau d6, c6 phiéu
nay da tang gdp 10 [an so véi thoi diém ong
Nhan mua vao.

+ Dua ra y kién mgt cach truc tiép hodc
Qidn tiép thong qua phuwong tién thong tin dai
chiing vé mot logi chieng khodn, vé t6’ chirc pht
hanh chigng khodn nham tgo dnh hwong dén gid
cua logi chitng khoan dé sau khi da thwc hién
giao dich va nam giir vi thé’doi voi logi chirng
khoan do

DPay 1a hanh vi ph6 bién khi cac doi
twong cd y thuc hién day gia cao cd phiéu
mot cach truc ti€p hodc gian tiép khi dua ra
cac thong tin tot c6 gid tri chi phdi tam ly
cho cac nha dau tu tin twong mua cd phiéu
be‘ing viéc thue hién mot hodc mét sd cong
viéc ¢ lién quan dén ma cd phiéu cta cac
doi twong mudn day gia co phiéu lén cao d€
thao tang. Hanh vi nay khong loai trtr viéc
thao ting & mot s ma cd phiéu lién quan
dén nganh bat dong san trong nam 2022.

+ Swr dung cic phirong thirc hodc thiec hién
cic hanh vi giao dich khic dé'tao cung ciu gid
tao, thao tiung gid chirng khodn

Phuong thitc hoac thiec hién cac hanh
vi giao dich khéc la viéc dwa ra cac thong
tin hodc ¢6 y tao dung gy sai léch hay
hiéu [am vé hoat dong giao dich ctia mot
cO phiéu; tim moi bién phap dé€ duy tri, 6n
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dinh muic gia ching khodn nham tao ra
nhting 10i thé cho viéc chao ban hoac phét
hanh chimg khoan méi; thue hién cac giao
dich dwoc sap dat trudc, glao dich gia tao.
Ngoai ra, cac ddi twong con thuc hién cac
hanh vi hét sttc tinh vi, tha doan, xao quyét
khac nhu gom cac cd phiéu & muc gia ré
trong nhiéu thang hodc nhiéu nam khi co
phiéu it bién déng vé gia cing nhw tinh
thanh khoan nhé (it ngwoi mua - ban) khi
cac nha dau tw nho 1é hét kién nhan, cho
doi r6i ban di. Sau khi gom hét cac c6 phi@u
gia ré, cac doi twong thuee hién hanh vi thao
tung thi treong chiing khoan bang cach day
gid cO phi€u lén. Lac nay, it nha dau tu ¢6 cd
phié'u dé€ban, khi cd phiéu lén dén vung gia
rat cao thi cac ddi tuong thuc hién hanh vi
phan ph01 O phiéu bang cac truyén thong
tot vé co phleu trén cac phuong tién thong
tin dién dan, cdc room, hoi nhom, béo dai,
chuyén gia, viét bai quang cao thoi gia cho
cd phiéu... Cac nha dau twnho lé thiéu kién
thitc da tin twong mua ¢4 phiéu nay, trong
khi cac d6i twgng thao tung cd phiéu da ban
hét luong co phiéu ¢ vung gia dinh. Sau khi
da phan phéi va ban hét cd phiéu, cac doi
twong thao ting cd phiéu ép gia c6 phiéu
xudng roi tw do va san nhiéu phién lién tuc
khong co6 ngroi mua, hoac ¢ mua ban thi
cha yéu la cac nha dau tu nho 1é ty mua
ban véi nhau. Luc nay, khong c6 nha dau tw
16n mua c8 phiéu nita sé dan dén cd phiéu
rét gid lién tuc. D€ cho ¢6 phiéu xudng mot
cach nhanh chéng, cac d6i tuong thao ting
ching khoan lai tung tin xau vé cd phiéu
nay. Va khi c6 phiéu da giam veé gia cuc ré,
nha dau tu nho 1é hoang loan, tuyét vong,
mat niém tin vi dau tw thua 16, no nan chong
chdt do mua & vung gia dinh, cac d6i tuong
thao tung thi treong ching khoan lai chuan
bi cho chu ky gom ¢6 phiéu méi. Hanh vi
thao ting nay duoc thic hién trong mot
thoi gian dai, xay dung va dién ra trong
nhiéu nam.

Déhiéu r6 hon, cuing phéan tich hanh vi
thao ting chirng khoan caa dng D6 Thanh
Nhan - chu tich Louis Holdings va ong
D6 Dtic Nam - Tong gidm ddc Cong ty cd
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phan chimg khodn Tri Viét cung cac dong
pham Ong Nhéan va 6ng Nam thong nhat
v6i nhau vé viéc khép lénh giao dich, s&
luong, khdi luegng, thoi gian khdp 1énh ¢
phiéu, ngudn tién, dong tién luan chuyén
vao cac tai khoan chiing khoan dé mua, ban
theo kich ban timng giai doan dién bién gid
0 phiéu. Hanh vi ctia cac bi can da tao cung
cau gia tao, thao tung gia c6 phiéu TGG va
BII, khoan thu 10i bat chinh, trai phép luat
ttt hanh vi thao tung gia do6i voi co phiéu
ma TGG va BII ctia nhém D6 Thanh Nhan
14 153,8 ti dong. Trong d6, voi ma BII, nhom
tai khoan chiing khoan ctia D6 Thanh Nhan
da thu 101 bat chinh 63 ti dong. V6i ma TGG,
nhoém tai khoan chiing khoén ctia D6 Thanh
Nhan da thu 1oi bat chinh 90,7 ti dong.>

Trén la sdu dau hiéu cua mat khach
quan cta toi thao ting thi treong chiing
khoan. Khi mot cad nhan, phdp nhan c6 mot
trong sau diéu kién trén la cd co s& dé€ xem
xét truy ctru trach nhiém hinh su vé T6i thao
tang thi treong chitng khoan theo khoan 1
biéu 211 BLHS nam 2015. Ngoai ra, mat
khach quan cta t¢i pham nay con thong
qua mot s6 dau hiéu khac nhw phuong
tién pham t0i; phwong phap, tha doan, thoi
gian, dia diém va hoan canh pham t0i.

Phwong phap, tha doan thao ting thi
treong chiing khoan hét stic tinh vi va phttc
tap. Boi 1€, hoat dong nay thuong duoc thuee
hién do c6 su cau két gitra cac cong ty chiing
khoan va ké ca nhitng ca nhan hién dang
cong tac tai cac co quan quan ly nha nuwdc
vé chiing khoén. Diéu nay tao diéu kién cho
cac ddi tuong thuc hién hanh vi thao ting
chttng khodn va thi truong ching khoan
trong mot thoi gian dai. Tdi pham nay
thuong c6 dong co, muc dich la vu loi.

Hau qua cta hanh vi thao ting thi
treong ching khoan la nhitng thiét hai
vat chat va phi vat chat cho xa hoi. Cu theé,
nhitng thiét hai vé vat chat cua hanh vi
nay la gay anh hudng dén nha dau tu chan

2 https://tuoitre.vn/chu-tich-louis-holdings-da-thao-
tung-thi-truong-chung-khoan-thu-loi-153-ti-dong-
nhu-the-nao-20220919153313137.htm
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chinh, céng ty c6 c6 phiéu t6t mudn huy
dong dong tién tir ching khoan dé€ kinh
doanh. Biéu nay khong chi tac dong xau toi
cac nha dau tu, cong ty phat hanh cd phiéu
ma con gay ra hau qua nghiém trong cho thi
treong chiing khoan va su phat trién chung
cua nén kinh t€. Day dugc xem la mot trong
nhitng t0i danh gay thiét hai vé vat chat
dac biét 16n nhung da phan nguoi dau tu
tw chiu trdch nhiém vé so tién minh bo ra
mua c6 phiéu chit khong phai bi ai ép budc,
6 chang chi 1a khuyén nghi mua vao hoac
bén ra ctia cac ddi twong nham thao ting c6
phiéu. Day la mot hau qua rat khac doi voi
nhitng tdi danh con lai. Nhitng thiét hai phi
vat chat co thé ké dén la vé chinh tri, kinh
t€, van hoa, xa hoi... va nhiéu hé luy khon
luong cho nha dau tw. Bén canh d6, hanh
vi nay con gay hon loan thi truong ching
khoan, anh huong dén viéc diéu hanh kinh
t€ vi mo ctia nha nudce.

2. M6t s6 han ché, vuéng mic trong
viéc chitng minh hanh vi thao tung thi
truong chimg khoan d€ khéi 0, diéu tra,
truy t6 va xét xt

Viéc chitng minh hanh vi thao ting thi
truong ching khoan dé khai t6, diéu tra,
truy t6 va xét x hién con gap mot s6 kho
khan sau day:

Thit nhdt, ban chdt cta hanh vi thao
tang thi treong chiing khodn 1a viéc thuc
hién hanh vi bi nghiém cam trong hoat
dong vé chiing khoén va thi truong ching
khoan. Thao tang la hanh vi do mot nguoi
hoac mot nhém nguoi ti thuc hién viéc
mua ban véi nhau, cau két 10i kéo nha dau
te mua ban ching khoan. Tuy nhién, ¢ day
la do nha dau tv hdm 10i, ty minh mua co
phi€u chtt khong c6 su rang budc hay ép
budc tir nhitng d6i tuong thao tang. Nguoi
thuc hién hanh vi con khong biét nha dau tw
la ai, do d6 rat kho xac dinh mirc d6 hanh vi
nguy hiém cho xa hoi d€ xtt ly hanh chinh
hodc xtt ly hinh su. Bén canh d6, ranh gioi
gitta vi pham trach nhiém hinh sy va vi
pham kinh t€la rat mong manh. Thuec t€, sO
vu an da duoc khoi t6, diéu tra, truy to, xét
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xt hinh sy vé tdi danh nay con rat khiém
ton so véi mitc do, dién bién dang dién ra
hién nay.

Thir hai, khé khan trong xac dinh bi hai
trong vu 4n nay vi nha dau tw thuc hién
hanh vi mua ban lién tuc d6i véi ma chiing
khoan ma ho dau tw. Nha dau tu thuong
c6 tam ly xac dinh viéc minh tw dau tu mot
6 phiéu nao d6 1a sé c6 1ai hodc 19, viéc
cd phiéu di xudng do hanh vi thao ting co
phiéu thi nha dau tu rat khé dé nhan biét
cd phiéu minh bj thao tung. Trong ti danh
nay, chu thé thuc hién thong qua cac hanh
vi nhu phan tich ¢ trén nham cho nha dau
tw thay duoc thoi diém tot d€ mua c6 phiéu
vao. Cac doi twong pham t0i trong toi danh
nay khong thé lam thay bi hai dé dat 1énh
mua ban ¢d phiéu trén san giao dich nén
khi khoi t6, diéu tra, truy t0, xét xt gdp rat
nhiéu khé khan khi xac dinh bi hai va s0
tién bi chiém doat, thoi diém bi chiém doat.

Bén canh do, viéc bi hai khong hop
tac, khong biét bi hai & dau hodc bi hai cling
khong yéu cau xtt Iy hinh sy cfing dan dén
viéc chitng minh hanh vi thao ting chitng
khoan gap kho khan. Ngoai ra, qua trinh
thu thap, danh gid va xt ly chting ctt cta
toi danh nay thuong lién quan dén nhiéu
bén nhu bén mdi gidi chitng khodn, cong
ty chitng khoan, bi hai, so giao dich ching
khoén... Do d9, thuc t& khong dé dé co thé
giai quyét vu an thao tung thi truong chiing
khoan mdt cch nhanh chéng va dé dang.

Thir ba, vé phap nhan thuwong mai khi
thiec hién hanh vi thao ting thi trueong
chitng khodan. Viéc xac dinh trach nhiém
hinh su ctia ca nhan trong phap nhan la rat
kho, dac biét la khi thwee hién hanh vi thao
tung thi truong chiing khoan. Nhu da biét,
khoi luong mua ban chiing khoan du dé chi
phoi mot c6 phiéu hodc thi truong ching
khoan phai 1a phap nhan, t6 chirc boi cac
don vi nay méi ¢6 du luong tién dé thuc
hién hanh vi mua ban. Pac biét, cac phap
nhan, t6 chiic nwdc ngoai khi thuc hién
hanh vi nay ¢ ngoai lanh tho Viét Nam thi
rat kho dé xi ly. Bén nay, chwa c6 mot phap
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nhan nao bi x& ly hinh sy vé hanh vi nay.
Ngoai ra, cling rat khé xac dinh c6 phi€u
nao bi thao ting, ¢6 phiéu nao khong...
vi ¢6 nhitng ¢6 phiéu cd két qua qua kinh
doanh loi nhuéan di xudng va chiju stic ép
va anh hudéng chung cta thi truong nén co
nhitng doanh nghiép tdt, cd phiéu t6t cuia
doanh nghiép do cling bi giam theo.

3. Kién nghi hoan thién cic quy dinh
vé Téi thao tang thi truong ching khoan
va cic quy dinh vé phép luit c6 lién quan

Thir nhit, can thiét tang nang mtc
hinh phat thanh t6i pham rat nghiém trong
hodc ddc biét nghiém trong, c6 khung hinh
phat dén 15 ndm dén 20 nam thi méi du
stic ran de va dau tranh phong ngtra t0i
pham nay mot cach hiéu qua. Trong khi
Diéu 211 BLHS nam 2015 ctia Viét Nam co
khung hinh phat cao nhat chi 07 nam tu thi
tai Hoa Ky, cdc cd nhan pham t6i thao ting
chiing khoan cd thé bi phat tu 1én dén 20
nam, phat hanh chinh 1én dén 5 triéu USD
(Dao luat 1934)°.

Thir hai, day la toi danh ma cha thé
phap nhan thiec hién hanh vi pham tdi dwoc
ro rang nhat khi tai khoan ctia cac t6 chic
phép nhan thyc hién chi phéi thi truong
ching khoan, ma ¢6 phiéu, nhém cd phiéu,
gay thiét hai lon cho nha dau tu. Tuy nhién,
trén thuc t& tir khi BLHS nam 2015 ¢6 hiéu
Iiee thi hanh thi chwra ¢6 phdp nhan cong ty
nao bi khoi to, diéu tra, truy to va xét xtr vé
toi danh nay. Do d6, can c6 van ban quy
pham phap luat dé phan héa TNHS phap
nhan vdi cac cd nhan trong toi danh nay.

Thit ba, can c6 van ban huéng dan vé
trong treong hop khong xac dinh duoc bi
hai nhung c6 xac dinh dwgc so tién thu lgi
bét chinh va gay thiét hai cho nha dau tw thi
van khoi t6, diéu tra, truy t6 va xét xt binh
thueong. Boi 1€, dau hiéu gay thiét hai cho
nha dau tu la ddu hiéu pho bién dé xem xét
TNHS cta t6i danh nay, dau hiéu con lai la
“thu loi bat chinh” d€ chtiing minh 1a rat kho,

3 http://www.lapphap.vn/Pages/tintuc/tinchitiet.
aspx?tintucid=211361
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trong khi dau hiéu “gdy thiét hai cho nha diu
tu” thi khong xac dinh dwoc bi hai.

Thir tir, can ra soat cac doanh nghiép
phat hanh cd phiéu, cac cd nhan, to chtc, loi
dung, nup bong dudi cac cong ty cé niém
yét trén san chiing khoan dé thue hién hanh
vi vi pham trong hoat dong vé chitng khoan
va thi truong chiing khoén tiém an nhiéu rai
ro anh hudng dén thi treong chiing khoan.
bé xuat, kién nghi co quan c6 tham quyén
stta ddi cac van ban phap luat lién quan
dé€ siét chat quan ly vé chiing khoan va thi
truong chiing khoan, dam bao sy phat trién
lanh manh, minh bach va bén vitng cta thi
treong chiing khoan./.
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