NGHIEN CUU MO HINH THUC HIEN CONG CHUNG DIEN [}
TAI HOA KY - DE KUAT LO TRINH CHO VIET NAM

NGUYEN THILONG*-TRAN QUANG DUY**

Nham thuc hién va trién khai chinh phii dign tir tién bo, vin minh ciing nhw xdy dung mo
hinh cong chiing dién tir thudn tign mdi, bai viét nghién citu cic quy dinh phdp ludt ciia Hoa Ky
vé cong chitng dién ti, phén tich quy trinh thuc hién, ddnh gid wu nhuoc diém va dé xudt mot

s6'gid tri tham khdo cho Vit Nam.

Tir khéa: Cong chimg dién tu, giao dich din su.
Ngay nhdn bai: 11/9/2022; Bién tdp xong: 30/9/2022; Duyét ding: 10/10/2022

With the aiming of implementing and deploying a progressive and civilized
e-government, and building a new convenient electronic notarization (E-notarization)
model as well, this article studies legal regulations on E-notarization of the United States,
analyzes the implementation process and evaluates its pros and cons, then proposes some

reference values for Vietnam.
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oa Ky da trién khai ap dung cong
Hnghé thong tin vao mo hinh cong
ching dién t¢ mang lai nhiéu
thuan tién cho nguoi dan. Trong khi do,
Viéet Nam chua cong nhan hinh thtc
cong chiang dién t nhung dang quyét
tam thuc hién Nghi quyét s6 17/NQ-CP
ngay 07/3/2019 cua Chinh pha vé mot s6
nhiém vy, giai phap trong tam phat trién
Chinh phu dién t& giai doan 2019 - 2020,
dinh hudéng dén 2025; Quyét dinh s6 06/
Qb-TTg ngay 06/01/2022 ctia Tha tudng
Chinh pht phé duyét Dé an phat trién
ung dung dit liéu vé dan cu, dinh danh
va xac thye dién t phuc vu chuyén doi s6
quoc gia giai doan 2022 - 2025, tim nhin
dén nam 2030 trong viéc xay dung chinh
pht dién t& noéi chung va Nghi quyét s6
172/NQ-CP ngay 19/11/2020 cta Chinh
pht vé chinh sach phat trién nghé cong
chiing noi riéng. Do d¢, viéc nghién cttu,
tham khao quy dinh vé md hinh cong
chiing dién ti cia Hoa Ky dé dé xuat 1o
trinh cho Viét Nam la yéu cau can thiét.
1. Quy dinh vé vé cong ching dién
te tai Hoa Ky
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Tai Hoa Ky hién nay, cong ching
duoc thuc hién nhim phuc vu 06 muc
dich co ban: (1) Thtta nhan gia tri phap
ly ctia van ban cong chitng; (2) Xac minh
cac bén ty nguyén giao két hop dong; (3)
Chuang kién hoac chiing thuc chir ky gitta
cac bén; (4) Chttng thurc ban sao va mot
s0 hoat dong cong ching khac theo quy
dinh phap luéat; (5) Pinh chinh hodc chdm
dut giao dich; (6) Trién khai xdc minh
thong tin gitta cac bén'. Hoat dong cong
chiing dién t&¢ duoc tién hanh song song
cung hoat dong cong ching truyén thong.
Trong bai viét nay, cong chiing dién twk
dwoc hiéu 1a hoat ddong cong chiing co st
dung phrong dién t&r va dugc thuc hién
cong chiing theo trinh ty, tha tuc yéu cau.

Thir nhit, van ban phdp ludt quy dinh vé

* Thac si, Giang vién khoa Phdp ludgt Dan su,
Truong Dai hoc Ludt Ha N§i

** Khoa Ngon ngit Phdap 1y, Pai hoc Ludt Ha N§i
! “The Model Electronic Act”, National Notary
Asociation, thang 1 2017, tr6-7, link truy cap: https://
www.nationalnotary.org/file%20library/nna/
reference-library/model-enotarization-act.pdf, ngay
truy cap: 20.07.2022.
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cong chirng dién tir tai Hoa Ky

Quy dinh phap luat Hoa Ky vé hoat
dong cong chitng mot phan dwgcxay dung
tr nhitng dé xuat ctia Uy ban Phap luat
Théng nhét (Uniform Law Commission
- ULQ). Uy ban thdng nhét cac vin ban
phép luat vé cong ching lan dau tién hop
nhdt cac quy dinh vé cong ching, ching
thue dién t tai Luat Cong chirng Thong
nhat stra d6i, b6 sung (Revised Uniform
Law on Notarial Acts — RULONA)?* vao
nam 2010. Luat cho phép cac phong cong
chiing tai Hoa Ky c6 thé luu tri cac van
ban dudi dang dit liéu dién ti va thira
nhan chit ky dién tr véi mot s6 quy dinh
chung vé co so ha tang. K€ thira tinh than
ttr bo luat tredc d6, Revised Uniform Law
on Notarial Acts 2018° b6 sung thém quy
dinh vé trién khai m6 hinh cong chiing
dién t&, kéem theo cong nhan gia tri phap
ly ctia hinh thttc cong chiing nay.

Do hoat dong cong ching dién tk
duoc thuce hién thong qua cac thiét bi dién
tt nén hoat dong cong ching dién tir con
chiu sy diéu chinh ctua Luat Giao dich
dién tr Thong nhat (UETA)*, Luat Cht
ky Dién tt® va Luat Luu tri dién toe doi
v6i Bat dong san Thong nhat (URPERA)°.
Luat UETA Jan dau tién duwoc ULC phé
duyét vao cudc hop hang nam 19997, cho

2 REVISED UNIFORM LAW ON NOTARIAL
ACTS (2018), https://www.uniformlaws.org/
HigherLogic/System/DownloadDocumentFile.
ashx?DocumentFileKey=16f74044-4172-fe47-a35e-
77599a7cdebb&forceDialog=0, ngay truy cap: 10.08.2022
* REVISED UNIFORM LAW ON NOTARIAL ACTS
(2018), tldd.

* Luat Giao dich Dién t& Thong nhat — Uniform
Electronic Transactions Act

> E-Sign Act

¢ Luét Luu trkr dién te d6i voi Bat dong san Thong
nhat (The Uniform Real Property Electronic
Recordings Act)

7 UNIFORM ELECTRONIC TRANSACTIONS
ACT (1999), link: https://www.uniformlaws.org/
HigherLogic/System/DownloadDocumentFile.
ashx?DocumentFileKey=21c366b3-b11c-d774-£f34d-
7901ab76e9a5&forceDialog=0, ngay truy cap: 10.08.2022
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phép st dung chit ky dién t& trong cac
hoat dong kinh doanh, thiwong mai va cac
giao dich chinh phua va c6 gia tri phap ly
twong dwong voi chit ky tay truyén thong.
“Chtt ky dién t¢” dwoc UETA quy dinh
la mot am thanh, ky hiéu hodc mot quy
trinh dién t& dwoc dinh kem (hodc dwoc
lién két mot cach hop ly) véi ban luu trix;
dwoc cd nhan st dung hoac cho phép béi
ca nhan da ky vao ban luu.

Khi cac bén thuc hién giao két hop
dong giao dich déi vdi tai san la bat dong
san tai Hoa Ky va sit dung cong chiing
dién t&, cac bén sé phai chiu diéu chinh
boéi luat Luat Luu triv dién tir d6i voi Bat
dong san Thong nhat nam 2004 (URPERA
2004)°. Luat URPERA lai cho phép co
quan c6 thim quyén luu trir bang di liéu
dién t&r cac ho so bién dong vé dat dai, va
tat ca dr liéu d6 duoc dang tai 1én mot
hé thdng tra ctru dit liéu s6. Tuy viéc ap
dung URPERA la khong bat budc toan
lién bang nhung phéap luat @ mot sd bang
lai bat budc cac t& chitc hanh nghé cong
chttng phai ap dung. Hién c6 39 bang ap
dung’, chinh quyén cac bang yéu cau co
quan c6 nhitng bién phdp nhat thiét luu
trir thong tin bién dong bat dong san dwéi
dang dién tr dua trén trinh do phat trién
khoa hoc, thi treong va gia ca o mdi dia
phuong.

Mo hinh cong chttng dién tk tir xa
(remote-online notarization — hay con
goi la RON) duoc lan dau tién thira nhan
tai bang Virginia tai Diéu 47.1 Bo luat

8 Uniform Law Commission, Real Property

Act, https://www.
uniformlaws.org/viewdocument/final-act-
112?CommunityKey=643c99ad-6abf-4046-9da4-
0a6367da00ccé&tab=librarydocuments, ngay truy cap:
10.08.2022

? “Real Property Electronic Recording Act”.
Uniform https://www.
uniformlaws.org/committees/community-
home?CommunityKey=643c99ad-6abf-4046-9da4-
0a6367da00cc, ngay truy cap: 10.08.2022
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Virginia® va dang dwoc trién khai phd
bién nhat tai Hoa Ky. M6 hinh nay duoc
trién khai bang cach mdi van ban cong
chitng dién tir & bang nay sé duwoc cong
chting vién can ct theo Ma s6 An ninh
Xa hoi (Social Security Number, tuong
te s6 Can cudc Cong dan tai Viét Nam)
cia nguoi yéu cau cong ching truy xuat
d@ liéu ca nhan cta nguoi yéu cau cong
ching. Vi du nhw vu viéc: Mot doi vo
chong sinh s6ng tai bang Illinois mudén
vay thé chdp T6 chiic Untied Wholesale
Mortgage (c6 tru s¢ & Michigan) dé€ mua
mot manh dat tai bang Texas (v6i bén ban
la Cong ty Bat dong san Stewart Title ¢
tru so tai bang Texas). Thu tuc dwoc thuec
hién tai bang Virginia bang hinh thtc triec
tuyén trong 30 phat'. Day duoc xem la
hoat dong cong ching dién ti dau tién
ctia Hoa Ky.

Theo mo hinh RON, chu thé ¢6 quyén
ban hanh cac van ban huéng dan thuc
hién cong chiing dién t la: (i) Hiép hoi
Ngan hang Thé chdp (Mortgage Bankers
Association—MBA) va (ii) Hiép hoi Dat dai
Hoa Ky (American Land Title Association
— ALTA). Hiép hoi Thu ky Qudc gia
cua Tiéu bang (National Association of
Secretaries of State — NASS); bén canh do,
duwoc trao thdim quyén thanh 1ap Uy ban
Cong ching dién tir (Remote Electronic
Notarization Task Force) dé€ giam sat,
bao cdo va dé xuat cac chinh sach, quy
dinh phap luat trong qua trinh trién khai
moO hinh RON. Vé mang phu trach ky
thuat, Co quan Quan ly Tiéu chudn Thé
chap (The Mortgage Industry Standards

10 Code of Virginia, Title 47.1. Notaries and Out-of
State Commissioners, https://www.ncra.org/docs/
default-source/uploadedfiles/governmentrelations/
remote-notarization-state-laws/virginia-remote-
notary-law.pdf?sfvrsn=6fa666bd_4, ngay truy cap:
10.08.2022

' Friedman, Robyn A. “Mortgage Closings Just
Took a Big Step Into the Digital Age.” The Wall
Street Journal, 9 Aug. 2017, www.wsj.com/articles/
mortgage-closings-just-took-a-big-step-into-the-
digitalage-150228718]1.

$6 05 - 2022

Maintenance Organization - MISMO) ban
hanh cac quy dinh chi tiét trong viéc quy
chuan dit liéu tai chinh dan cu, tai san thé
chap va mot sd diéu kién ky thuat trong
viéc trién khai mo hinh RON.

Hoat dong cong chitng dién tr tai
Hoa Ky duoc diéu chinh theo luat chuyén
nganh la Luat M6 hinh Céng chitng dién
tir nam 20172 (MENA 2017). C6 thé ndi,
MENA duoc xay dung tlr cdc nguyén tac
co ban cta Luat M6 hinh Coéng chiing
nam 2010 (Model Notary Acts 2010)%.
Trudc d6, Luat quy dinh vé hoat dong
cong chiing cac van ban truyén thong va
cho phép ap dung m6 hinh cong ching
dién ttr.

Thir hai, quy dinh vé trinh tw, thi tuc
cong chirng hop dong dién tir tai Hoa Ky

Tinh dén ngay 18/5/2020, mdé hinh
RON c6 47 bang ap dung'. Theo s0 liéu
thong ké vao nam 2019 do Notarization
Task Force on Best Practices & Verfication
Standards to Implement Electronic
Notarization (Uy ban Gidm sat Cong
ching Dién tir) thuoc NASS thurc hién, phi
cong ching chiing thuee hop dong dién ti
0 bang Illinois dao dong khoang 25% trén
mbi giao dich®®. Cac bang c6 thé ap dung
moO hinh cong chitng dién tit khac biét toan

2 Model Electronic Notarization Act 2017, https://
www.nationalnotary.org/file%20library/nna/
reference-library/model-enotarization-act.pdf, ngay
truy cap: 10.08.2022

3 THE MODEL NOTARY ACT (2010), https://www.
nationalnotary.org/file%20library/nna/reference-
library/2010_model_notary_act.pdf, ngay truy cap:
10.08.2022

14 “State-by-State Summary of Remote Notarization”,
Duane Moris,
static/remote_notary_by_state_051820.pdf, ngay truy
cap: 10.08.2022

5 Notarization Task Force on Best Practices &
Verfication Standards to Implement Electronic
Notarization, “Report to the Govenor and General

https://www.duanemorris.com/site/

Asssembly — December 2019”, https://www.ilga.gov/
reports/ReportsSubmitted/709RSGAEmail1514RSG
AAttachENotary%20Report%20Approved.pdf, ngay
truy cap: 10.08.2022
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bd, hodc mot phan so véi RON nhung tat
ca déu phai tuan theo trinh tu, tht tuc cua
MENA 2017.

Buroc 1: Nguoi yéu ciu givi yéu ciu cong
chirng dién tir tir xa

Pa s6 nguoi yéu cau cong ching déu
lén lich cudc hen ctia minh thong qua mot
bén thir ba duoc cap phép hanh nghé cung
cap dich vu RON. Mot s6 to chtre tin dung
tham chi con dwoc trao quyeén thiét k&€ mo
hinh RON dgc lap, c6 thé duoc thuc hién
voi cong ching vién riéng tai cong ty,
hodc thué cong chiing cong tac, mieén la
ho du diéu kién theo phap luat quy dinh’®.

Buwéc 2: Chu thé cong chitng tiép nhin
Yeu ciu cong chitng

Truwdce hét, cong ching vién tuyén bo
véi cac bén rang budi cong chiing hop
dong nay sé dugc ghi hinh va ghi am lai,
kem theo muc dich cta bu6i cong chiing
hop dong sdp stra thiec hién. Sau khi cac
loai van ban gidy to yéu cau duoc trinh
xuat, cong ching vién sé tién hanh xac
thic danh tinh nhitng bén tham gia. Tai
mot s6 bang, cac bén duwoc yéu cau trude
khi tham gia ky két hop dong phai tra loi
cau hoi c6 trong ma tran cau hoi vé xac
thuc (knowledge-based authentication -
KBA), gom cac cau hoi vé thong tin dinh
danh ca nhan va mot s6 cau hoi riéng tw
va do6i chiéu cac thong tin lvu tri tai Co
quan ¢ thdm quyén (thong qua Ma s6 an
ninh xa hoi). Cau hoéi duwoc tao dung duwdi
hinh thite tric nghiém, dwoc ty dong hoa
va ngau nhién héa thong qua co sé dir
liéu. Mot hinh thie xac thuce khac duwoc
thuc hién cung véi KBA la phan tich tin
dung; theo d6, nhitng bén tham gia sé
phai cung cap cac thong tin dinh dang ca
nhan va xuat trinh mot sd gidy to yéu cau
(vi du nhu bang 1i xe, ho chiéu)V.

6 Tldd, MENA 2017

7 Joshua C. Prever and Brian J. Goodrich, REMOTE
ONLINE NOTARIZATION IN MORTGAGE
LOAN  CLOSINGS, https://www.hklaw.com/-/
media/files/insights/publications/2021/02/
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Ngoai ra, cac bén tham gia con phai
cam két giao dich hop dong theo cac quy
dinh vé cong ching truyén théng. O mot
s0 bang con cho phép ching thuwe danh
tinh ctia cac bén thong qua mot hodc hai
nhan ching. Trong truwong hop cong
ching vién da gdp mat nguoi yéu cau
cong ching thi ho c6 thé bo qua khau xac
minh danh tinh, hodc theo yéu cau bén
con lai thue hién thém mot so tha tuc xac
minh danh tinh bén con lai'®.

Buwéc 3: Tién hanh thiu tuc cong chirng
dién tir

Sau khi xac minh danh tinh cta cac
bén tham gia, cong chiing vién sé yéu cau
cac bén yéu cau cong ching, cac nhan
chiing dua ra cam két giao dich hgp dong
va trinh chiéu hgp dong thong qua chiic
nang chia sé man hinh. Sau khi cac bén
doc va dong y toan bd ndi dung ctia hop
dong, cac bén sé ky chir ky dién t& cua
minh bang viéc st dung con tré chudt, go
mot biéu tuwong hodc gd tén viét tat ctia
minh.

Cong chiang vién tiép theo hoan
thanh thu tuc cong chitng bang viéc dinh
kem con d&du dién t va chit ky dién tw
cia minh thong qua hé thong PKI -
Personal Key Infrastructure (Con dau ca
nhan). Khi nhan dwgc day du con ddu va
chit ky thi hé thong sé xay dung mot van
ban niém phong theo dung nhu quy dinh
phap luat. Van ban niém phong, hay con
goi la “tamper-evident”, la mot van ban
lwu lai toan bd thay d6i ctia van ban. Hop
dong sau khi duoc tao lap sé ghi lai toan
bo thong tin vé qua trinh giao dich. Cudi
cung, ngroi dat but ky sé duwoc nhan ban
sao dién t&r ctia hgp dong cong ching va
gia tri phap ly ctia cac ban sao nay duoc
coi nhu ban goc.

Buwoc 4: Thay dbi ni dung doi twong
dwgc cong chirng dién tir

remoteonlinenotarizationinmortgageloanclosings.
pdf?la=en , ngay truy cap: 10.08.2022
8 TIdd, Joshua C. Prever and Brian J. Goodrich
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Trong truong hop hop dong giao két
gitta cac bén (doi tuwong cong ching) co
chinh stra ndi dung cua hop dong hay 1y
thém chit ky dién ttr tir cac bén, hodc cong
chiing vién dong thém ddu dién tk va ky
chtt ky dién tit, hop dong sé duwoc lvu lai
va in dau thoi gian toan by qua trinh giao
két hop déng. Tuy nhién, gia tri phap ly
cua viéc thuc hién, bd sung, thay thé hoac
cham dut hoat ddng nay sé phu thudc vao
thoa thuan doi bén, quyét dinh cua toa
an, hodc cac ca nhan c6 tham quyén khac.
Cong ching vién sau khi dinh chinh,
stra doi b sung, thay thé van ban phai
c6 thong bao véi co quan c¢d tham quyén
trong 05 ngay lam viéc. Viéc cham dut
hoat dong duoc thuc hién bdi co quan co
tham quyén. Ho ¢4 thé chdm dut hodc vo
hiéu giao dich trai phap luat. Néu ca nhan
co tham quyén chdm dut hodc vo hiéu
hop dong thi phai bao cao cho co quan c6
tham quyén va phai dwoc chap thuan tu
phia co quan c6 tham quyén.

Bu6c 5: Lueu triv ho so cong chieng dién tir

Cong doan cudi cung ctia hoat dong
cong chimg dién ti 1a luu trix ho so cong
chitng va ghi lai toan by qua trinh lam
viéc. Xuyén sudt qud trinh cong ching,
cong chiing vién phai trinh bay, giai thich
thu tuc tién hanh, sau d6 ghi am, ghi hinh
toan b phién lam viéc, luu gitr ban sao
cua ban ghi am trong vong 05 dén 10 nam.
HO6 so cong ching dién t, hay con dugc
biét dén la “Electronic journal”, la qua
trinh luu trit toan b qua trinh cong ching
bang tép dién tr. H6 so lwu triv sé c6 gia tri
trong 10 ndm sau lan cong chiing gan nhat,
tat ca ho so duoc giri vao co quan cé tham
quyén dé luu. HO6 so cong ching dién t,
cu thé hon, sé phai dam bao: (1) Ma truy
cap hoac cac bién phap xac thuc bao mat
khdc; (2) Luu tr van ban niém phong; (3)
Luu trit sao van ban niém phong; (4) Luu
tree chit ky dién tk, cac thi€t bi nhan dang
sinh tric hoc, hodc cac thong tin khac c6
lién quan khac; (5) C6 kha nang cung cap

¥ MENA 2017
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ban sao hop 1¢ tir cac ban lwu. Bén canh
do, cong chiing vién cd thé phai soan ho
so cong ching truyén thong (theo yéu cau
tai noi hanh nghé) va ho so cong ching sé
la bang chiing khach quan quan trong khi
6 tranh chdp va khiéu nai trong tuwong lai
xay ra®.

Bén canh mo hinh cong chitng dién tir
RON, mot s6 bang & Hoa Ky thay thé mot
phan md hinh RON véi mo6 hinh Remote
Ink-Signed Notarization — RIN, hay con
duoc hiéu la cong ching dién t&r mot
phan. Cu thé, RIN st dung cac iing dung
gdp mat tryc tuyén nhu GoToMeeting,
Zoom, Microsoft Teams, WebEx nhu mot
giai phép thay thé cho viéc td chitc gap
madt triec ti€p gitta cac bén tham gia cong
chiing. Cong ching vién tién hanh xéac
minh danh tinh cta cac bén ky két dua
theo ludt cong chiing ctia titng bang, hoac
mot s6 huéng dan quy dinh tai cac véin
ban dwdi luat. Theo phwong phap nay,
cac bén tham gia ky két sé ky but muc vao
hop déng “gidy trang muc den” va sau
d6 duoc gui qua duong Fax hodc chuyén
phat qua thiét bi dién ti khac dén cong
chitng vién. M6 hinh RIN dwoc bang New
York huéng dan thuc hién dugc quy dinh
tai Thong tw s6 202.7, ban hanh vao ngay
19/3/2020.*

Céc bang ap dung md hinh RIN cho
phép cac bén guri cac loai gidy to ¢ chit ky
ctia minh tdi cong chiing vién trong mot
thoi han cu thé. Khi cong chiing vién nhan
duoc cac giay to theo dung quy dinh cta
phép luat thi hgp dong dugc cong ching
theo mo6 hinh RIN sé ngay lap tttc phat
sinh hiéu luc va gai vé cho cac bén da ky.

2. Uu diém va nhuwoc diém cta mo
hinh cong chitng dién ti tai Hoa Ky

Thir nhdt, wu diém cua mé hinh cong

2 MENA 2017 chwong 9 — Journal Of Notorial Acts
2l New York Executive Order No. 202.7; Guidance
to Notaries Concerning Executive Order No. 202.7
va New York Executive Order No. 202.79 (extending
Executive Order No. 202.7 to January 1, 2021).
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chieng dién tie

Thuc té cho thay, hoat dong cong
chitng dién t&r tai Hoa Ky c6 nhitng uwu
diém sau:

Céc bang ¢ Hoa Ky nhanh choéng ap
dung mo6 hinh RON bdi dai dich Covid-19
buing phét trén thé gidi. Do dién bién dich
bénh phttc tap nén 20 bang tam thoi cho
phép trién khai RON thong qua cac thong
tw, chi thi hodc dao luat thanh van. Tuy
nhién, bang Texas, Tennesse va mot sO bang
khac da ban hanh mdt s6 van ban dwdi luat
cho phép ndi 1ong cac diéu kién va that
chét quan 1y 4p dung m6 hinh RONZ,

M6 hinh RON cho phép bat ky ai co
két n6i mang déu c6 thé ky két hop dong
va cong ching truc tuyén. Cac hop dong
gio day linh hoat hon, cac chu thé chi can
phai st dung mot thiét bi dién tir va ky
chit ky dién t&¢ pht1 hgp theo cac quy dinh
phép luat vé cong ching dién tk. Trong
treong hop hop dong giao két gitra cdc bén
c6 thay doi vé tinh phap ly thi co quan ¢
thdm quyeén c6 thé cap nhat kip thoi. Ngoai
ra, cac phap nhan c6 thé thiét ké riéng cho
minh m6é hinh RON vdéi dfi ngli cong
chitng vién ctia cong ty, hoac Iwa chon
cong chiing vién tai cac t6 chirc hanh nghé
cong ching. Viéc cac cong ty tich hop mo
hinh cong chiing dién t& theo yéu cau cua
phép luat giap giam bdt ganh nang cho cac
t0 chirc hanh nghé cong chiing va cai thién,
tiét kiém thoi gian cho khach hang mudén
giao két hop dong véi minh.

M6t vu diém khac ma mo hinh RON
mang lai chinh la giam thi€u nhiing giao
két trai phap luat gitta cac bén. M6 hinh
cong chiing nay c6 dwgc nhitng cong nghé
dinh danh thé hé méi thong qua chit ky
dién t& va nhitng giao dich dién tr. Néu
dinh danh truyén thong duoc thuc hién
thong qua cac gidy to tuy than, gidy to
ching nhan quyén so hitu, quyén st dung
thi RON lai c6 cong nghé phan tich tin
dung, nhan dang nguoi dat bat ky t6t hon

22 Tldd, Joshua C. Prever and Brian J. Goodrich
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va chinh xac hon. Nhitng can ctt dinh dang
cac bén giao két hop dong lai duoc luu tri
mot phan thudc nhat ky giao dich, cho
phép cac co quan c6 tham quyén dé dang
lwu triv va truy vét chinh xéc cac giao dich.

Uu diém ndi trdi nhat cia RON dwoc
nhac dén 1a tinh bao mat va tinh kha thi
trong viéc trién khai. Chir ky dién t vira
cho phép ngdn chan viéc gia mao, stra
chita cac hop dong dién t, vira lvu lai
toan bd qua trinh giao két hgp dong caa
cacbén, gitip qua trinh giao dich hgp dong
dién ra an toan, thuan loi va minh bach
hon cho tat ca cac bén. Ngoai ra, nhitng
tiéu chudn vé ky thuat ctia cac thiét bi theo
MISMO khong nhitng dam bao an toan
cho cac bén tham gia, ma con giam thiéu
kha nang giao két hop dong trai y mudn
cac bén. Hon nita, cong ching theo mod
hinh RON con nang cao hiéu qua thong
qua cac phién coéng chiing triec tuyén khi
ma cac budi cong chiing duoc ghi hinh va
ghi am lai. Cadc ban luru trix dién tkx gio day
duoc chuyén d6i so va cé thé sit dung lam
bang chiing khi c6 tranh chdp xay ra.

Thir hai, mot s6 thich thire cuia md hinh
cong chirng dién tir

Thach thirc dau tién ma Hoa Ky co
thé phai d6i mat la viéc trién khai moé hinh
cong chung dién te khong thong nhat.
Mot mét, mo hinh cong chiing dién tit cho
phép hoat dong cong chiing dién tix dién
ra hiéu qua va thuan tién hon. Mat khac,
mot s6 bang lai chi ¢d thé cong nhan hiéu
luc phap 1y ctia hop dong néu trinh tu tha
tuc cia hoat dong cong chirng, chirng thuc
pht hop vdi phap luat tai bang do. Vi du
dién hinh l1a bang Iowa truedc ndm 2019 da
pht nhén cac hiéu luc cua cac hop dong
duoc cong ching dién tt & cac bang khac,
hay nhue bang Georgia khong cho phép
trién khai RON ma chi cong nhan cac giao
dich dugc thuc hién c6 su gap mat truc
ti€p cuia cac cac bén theo quy dinh phéap
luat tai bang d6. Hién twong chénh léch
ky thuat tai cac to chitc hanh nghé cong
chting tai Hoa Ky ciing la mot vi du. Mot
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s0 bang lai khong du diéu kién dé€ trang bi
va phai tir ch6i luu tre cac hop dong giao
dich con khién cong doan khai bao bién
ddng bat dong san tro nén khé khan va
phtec tap®.

Mot tré ngai khac trong viéc trién
khai m6 hinh RON va RIN ¢6 thé€ gdp phai
la cong chiing vién kho c6 thé nhan dinh
dwogc nguoi bi han ché nang lwc hanh vi,
hodc bi cudng ép giao két hop dong tai
thoi diém dat bat ky. Mac du cau hoi KBA
duogc tao lap ciing nhu mot s6 hinh thic
xac thuc khac dwoc trién khai nhung cac
phuong phap nay déu kho cé thé xac dinh
chinh xac duoc nang luc chu thé tai thoi
diém giao két hgp dong. Mot s6 cong nghé
phat trién vo cing manh mé ngay nay co
thé ké dén la cong nghé “Deepfake”. Cong
nghé deep-fake cd thé dwoc may tinh tao
dung vo cung don gian vdi it thao tac thue
hién*, dé dang tao hinh anh giéng gan y
nhu nguoi that thong qua vai birc anh va
cho ra san pham it sai s6t vé hinh anh.
Néu xét vé khia canh am thanh thi tri tué
nhan tao hién nay cd thé gia giong noéi ctia
bat ctt ai néu chi cAn thu &m mot cau thoai
ttr trudc do>.

Ngoai ra, Al con c6 thé sao chép hanh
vi con nguoi thong qua cac dit liéu (mua
dwoc, danh cép dwoc hoac thu thap duoc)
ttt hanh vi, di liéu c4 nhan nguwoi dung.
Trong thuc t€, khong it nguwoi da bi mat die
liéu ca nhan, trong d6 c6 ca s6 Can cude
cong dan, tai khoan ngan hang nén néu
Al c6 nhitng dit liéu nay, ma tran KBA co
thé khong con kha thi. Mot treong hop hi
httu khac c6 thé ké dén 1a hai ca nhan nhin
giong nhau, giong gan giong nhau va cd

2 Joshua C. Prever and Brian J. Goodrich, Tldd.

2 Al Jazeera English, “What are deepfakes and are
they dangerous?|Start here”, https://www.youtube.
com/watch?v=pkF3m5wVUYI , ngay truy cap:
10.08.2022

% “This Al can copy any voice, including yours”,
Bloomberg Quicktake: Originals, https://www.

youtube.com/watch?v=VnFC-s2nOtl, ngay truy cap:
10.08.2022
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duoc nhiéu thong tin co ban vé nguoi con
lai (truong hop anh chi em song sinh, ca
nhan phau thuat thim mi cé dwoc gidy to
tuy than va cac loai gidy to yéu cau giao
két), viéc cong chiing vién c6 thé nhan
dinh dugc duong nhu la tré ngai 1on.

3. Mot s6 dé xuat phuc vu viéc
nghién citu xdy dung moé hinh céng
chitng dién tw tai Viét Nam

Thuc t€, cac giao dich dién ti tai Viét
Nam déu chiu sw diéu chinh ctia Luat
Giao dich bién t¢ ndam 2005. Theo goc
nhin tong quat, Viét Nam cling chua hoan
toan cong nhan vé chir ky dién tw, cling
nhw chira cong nhan gia tri phap ly tte viéc
cac bén ky két hgp dong théng qua thiét
bi dién tx. Nguyén nhan chu yéu la cac
cong chiing vién khé c6 thé kiém ching
dwoc nang luc hanh vi dan sy cac bén dat
but ky tai thoi diém giao két. Bén canh d¢,
néu Hoa Ky c6 van ban phap ludt chuyén
nganh URPERA thi Viét Nam lai chua co6
van ban quy dinh cu thé. Trong thuyc tién,
viéc 4p dung ho so cong ching dién tw
(pho bién nhat la phan mém UCHI) chi
dimg lai & viéc ap dung tai mot s6 dia
phuong®. Diém khac biét ¢ hai qudc gia
nay chinh la Hoa Ky c6 van ban phap luat
diéu chinh vé ho so bat dong san dién tw,
trong khi Viét Nam c6 quy dinh vé co sé
cong ching (Diéu 62 Luat Cong ching
nam 2014).

biém tuwong dong khac ma hai qudc
gia déu c6 chinh 1a viéc ban hanh ma dinh
danh ca nhan. Mac du Hoa Ky trién khai
viéc tich hop cac thong tin vé dan sy sém
hon, nhung Viét Nam cling da nhanh
chéng tiép thu, hoc héi va cho ra doi hé
théng Can cudc cong dan c6 gan chip.
Pay sé 1a tién dé quan trong cho Viét Nam
6 thé trién khai mo hinh cong ching dién
tr trong twong lai. Mat khac, ngay nay,

% Vietnamhoinhap.vn, “Phan mém cong ching Uchi
— Giai phap ngan ngtra rui ro cong chiang”, https://
vietnamhoinhap.vn/vi/phan-mem-cong-chung-uchi-
-giai-phap-ngan-ngua-rui-ro-cong-chung-7770.htm,
ngay truy cap: 10.08.2022
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nguoi dan Viét Nam hoan toan c6 thé so
httu va hién dang so httu nhiéu thiét bi
dién to ddp tng tiéu chudn ky thuat voi
gia thanh hop ly. Tham chi, cac thiét bi
dién t& nhu chiéc dién thoai thong minh
duoc coi la mét phan khong thé thiéu.

Qua nhitng phan tich ¢ phan trudc,
c6 thé thdy mo hinh cdng ching dién tk
dem lai nhiing wu diém vwot troi nhung
cling con ton tai mot s6 vudng méic, han
ché va con mot s6 khac biét khach quan
gitta hai hé thong phap luat. Nham phat
huy dwgc nhitng wu diém va han ché toi
da nhitng mat han ché ma mo hinh cong
ching dién t&t Hoa Ky trong cdc giao dich
dan su dang trién khai, Viét Nam can xay
dung 16 trinh nhw sau:

Giai doan 1: Rong rai trién khai Can
cwede cong dan cé gan chip; ban hanh Nghi
dinh huéng dan vé di liéu sd tai san dang
ky; Xay dung va van hanh, khai thac co s&
d liéu dan cu.

Giai doan 2: Xay dung phan mém
cong ching dién tk truc tuyén chuyén
biét; phoi hop voi Bo Khoa hoc hoc va
Cong nghé, Bo Cong an vé xay dung hé
thong quan ly dit liéu vé con dau dién tw
va chit ky dién tt, xay dung, xay dung hé
thong lvu trit ddm may qudc gia.

Giai doan 3: Xay dung cac quy dinh
vé phan tich tin dung (Luat Can cudc cong
dan va Luat Cong ching), bd sung cac
quy dinh phap ludt vé cong ching dién
tw (tai Luat cong ching va mot s6 van ban
khac huéng dan).

Giai doan 4: Xay dung bd tiéu chi
lam co s& cho hoat dong kiém tra bao mat
phan mém cong ching dién te chuyén
biét; tap hudn ky nédng, gidi thiéu cho cac
cong ching vién. Phéi hop véi cac td chire
tin dung cho tich hop hé thong vay thé
chap dién tu.

Giai doan 5: Trién khai thi diém mo
hinh cdng chiing dién tir tai mot sd Phong
Cong chiing: cho phép dang ky con dau
chit ky dién tt cuia cac to chrc.
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Giai doan 6: Trién khai rong rai mo
hinh cong chitrng dién ttr.

Néu trién khai theo m6 hinh ctia Hoa
Ky thi can dao tao mot ddi ngti cong chirng
vién moi. Qud trinh cdng ching dién ti
sé dugc to chire tai phién hop truc tuyén
voi s gép mat cua cdc bén tham gia ky
két hop dong va cong chiing vién. Theo
do6, cong ching vién sé tw van, hudéng dan
nguoi dan chudn bi cac loai gidy to can
thiét, hwéng dan nguoi dan cdp mot s6
loai gidy to (cap lai ban sao tir ban chinh,
xin cap lai cdn cude cdng dan tai co quan
c6 tham quyén va mot sd thu tuc khac).
Ngoai ra, qua trinh nay phai dugc cong
chiing vién dién ti thiec hién thong qua
mot thiét bi dién t& (may tinh) tai tru so
cong chitng. Bén canh d6, BO Tuw phap
sé phai phoi hop véi Khoa hoc va Cong
nghé, Bo Cong an, BO Tai nguyén va Moi
treong va mot sd t6 chie tin dung du diéu
kién thyec hién hoat dong cong ching.

Tuy nhién, trong qua trinh thiyec hién
md hinh cong chiing dién tir, ddng chu y
nhat phai la nhing quy dinh phéap luat
dam bao dir liéu dan cu, dir liéu tai san
duwoc nhap va luu vao co tinh chinh xac
va kha nang khong thé lam gia. Ngoai ra,
quy dinh quyén va nghia vu ctia co quan
quan ly cac loai dit liéu phai chuyén trach
va ¢6 su phdi hop nhip nhang trong viéc
chuyén giao dix liéu. Pac biét, co quan co
thdm quyén phai lvu trit, va phoi hop véi
B6 Cong an trong viéc xac minh rd d6i
twong qua thiét bi ghi hinh va cac di liéu
vé quyeén so hitu, quyén st dung dwoc
tich hop trong Can cwdc cong dan sao cho
nguoi dan khong con phai di dén tru so
cong chiing dé lam thu tuc./.

TAI LIEU THAM KHAO

Luat Giao dich dién tir nam 2005;

Luat Cong chiing cac nam 2006, 2014;

Nghi dinh s6 79/2007/ND-CP;

Saclénh s3 59/SL nam 1945 ngay 15/11/1945

vé viéc an dinh th€' ¢ vé viéc thi thuc cac gidy to;

S0 05 - 2022

L e



NGUYEN THILONG - TRAN QUANG DUY

5. Nghi quyét s6 17/NQ-CP ngay 07/3/2019
ctia Chinh phu vé mét s6 nhiém vy, giai phap trong
tam phat trién Chinh phu dién tir giai doan 2019 -
2020, dinh hudéng dén 2025;

6. Quyét dinh s 06/QD-TTg ngay 06/01/2022
cta Tha tuéng Chinh pht phé duyét Dé an phat
trién ting dung dit liéu vé dan cu, dinh danh va xac
thue dién t& phuc vu chuyén d6i s6 quoc gia giai
doan 2022 - 2025, tam nhin dén nam 2030 trong viéc
xay dung chinh pht dién tt;

7. Nghi quyét s6 172/NQ-CP ngay
19/11/2020 ctia Chinh pha vé chinh sach phat
trién nghé cong ching;

8. “The Model Electronic Act”, National
Notary Asociation, thang 1 2017, tr6-7, https://www.
nationalnotary.org/file%20library/nna/reference-
library/model-enotarization-act.pdf;

9. “Notary History”, National Notary
Association, https://www nationalnotary.org/
knowledge-center/about-notaries/notary-history ;

10.United State Senate, “Constitution of the
United States”, https://www.senate.gov/civics/
constitution_item/constitution.htm#a4; hoac
CONSTITUTION OF THE UNITED STATES OF
AMERICA —1787, https://uscode.house.gov/static/
constitution.pdf;

11.The constitution of the United States of
America, https://www.senate.gov/civics/resources/
pdf/US_Constitution-Senate_Publication_103-21.pdf;

12. Uniform Acknowledgments Act, Act of Jul.
24,1941, P.L. 490, No. 188 C, https://www legis.state.
pa.us/WUO1/LI/LI/US/PDF/1941/0/0188..PDF;

13.James Denvil and Stevie DeGroff, “Remote
Online Notarization Across State Lines”, https://
www.docusign.com/sites/default/files/resource_
event_files/remote_online_notarization_across_
state_lines.pdf;

14.REVISED  UNIFORM LAW  ON
NOTARIAL ACTS, https://www.uniformlaws.org/
HigherLogic/System/DownloadDocumentFile.
ashx?DocumentFileKey=16{74044-4172-fe47-a35e-
77599a7cde6bbé&forceDialog=0;

15. REVISED UNIFORM LAW ON NOTARIAL
ACTS (2018), https://www.uniformlaws.org/
HigherLogic/System/DownloadDocumentFile.
ashx?DocumentFileKey=18450c33-f5ca-91c9-4954-
5c6ab01c268f&forceDialog=0;

16. UNIFORM ELECTRONIC TRANSACTIONS

$6 05 - 2022

ACT (1999), https://www.uniformlaws.org/
HigherLogic/System/DownloadDocumentFile.
ashx?DocumentFileKey=21c366b3-b11c-d774-
£34d-7901ab76e9a5&forceDialog=0;

17.ELECTRONIC SIGNATURES IN GLOB-
AL AND NATIONAL COMMERCE ACT, https://
www.congress.gov/106/plaws/publ229/PLAW-
106publ229.pdf;

18.Uniform Law Commission, Real Property
Recording Act, https://www.
uniformlaws.org/viewdocument/final-act-
112?CommunityKey=643c99ad-6abf-4046-9da4-
0a6367da00cc&tab=librarydocuments;

19.Real  Property  Electronic  Recording
Act”. Uniform Law Comission, https://www.
uniformlaws.org/committees/community-
home?CommunityKey=643c99ad-6abf-4046-9da4-
0a6367da00cc;

20.Code of Virginia, Title 47.1. Notaries and
Out-of State Commissioners, https://www.ncra.
org/docs/default-source/uploadedfiles/governmen
trelations/remote-notarization-state-laws/virginia-
remote-notary-law.pdf?sfvrsn=6fa666bd_4;

Electronic

21.Notarization Task Force on Best Practices
& Verfication Standards to Implement Electronic
Notarization, “Report to the Govenor and General
Asssembly — December 2019”7, https://www.ilga.
gov/reports/ReportsSubmitted/709RSGAEmail1514
RSGA AttachENotary%20Report%20Approved.pdf;

22.New York Executive Order No. 202.7;
Guidance to Notaries Concerning Executive Order
No. 202.7, https://www.nyla.org/userfiles/T0%20
File%20(CR)/202.7.PDF;

23.New York Executive Order No. 202.7 va
New York Executive Order No. 202.79 (extending
Executive Order No. 202.7 to January 1, 2021),
https://www.governor.ny.gov/sites/default/files/
atoms/files/E0%20202.79-new.pdf;

24.Friedman, Robyn A. “Mortgage Closings
Just Took a Big Step Into the Digital Age.” The Wall
Street Journal, 9 Aug. 2017, www.wsj.com/articles/
mortgage-closings-just-took-a-big-step-into-the-
digitalage-1502287181;

25.Model Electronic Notarization Act 2017,
https://www.nationalnotary.org/file%20library/nna/
reference-library/model-enotarization-act.pdf;

26.THE MODEL NOTARY ACT (2010),
https://www.nationalnotary.org/file%20library/nna/

KhoahocKiémsat o1



NGHIEN CUU MO HINH THUC HIEN CONG CHUNG PIEN TU...

reference-library/2010_model_notary_act.pdf;

27.Hoang Thi Hong Trang, “Ban chit, pham vi
va vai tro cua hoat dong cong chirng ¢ Vigt Nam”: Luan
van thac si luat hoc, Truong Dai hoc Luat Ha N&i,
nam 2016;

28. Nguyén Dtic Kha, “Lich st quan ly dat dai”,
Nxb. Dai hoc Qudc gia Ha Noi, Ha Noi;

29.Nguyén Van Khanh, “Nghién ctru vé quyén
sO0 htru dat dai ¢ Viét Nam”, Tap chi Khoa hoc
DHQGHN, Xa héi va Nhan van, Tap 29, S6 1 (2013)
1-16;

30. PGS.TS. Nguyén Ngoc Dién, “Khdi niém,
ban chat, vai tro ctia cdng chiing ¢ Viét Nam — phap
luat hién hanh va dinh huéng hoan thién phap luat
trong thoi gian tdi”, http://www.lapphap.vn/Pages/
TinTuc/210987/Khai-niem--ban-chat--vai-tro-cua-cong-
chung-o-Viet-Nam---phap-luat-hien-hanh-va-dinh-
huong-hoan-thien-phap-luat-trong-thoi-gian-toi.html;

31.Vietnamhoinhap.vn, “Phan mém cong
chiing Uchi — Giai phap ngan ngtlra rai ro cong
chitng”, https://vietnamhoinhap.vn/vi/phan-mem-
cong-chung-uchi--giai-phap-ngan-ngua-rui-ro-
cong-chung-7770.htm;

32. “State-by-State Summary of Remote Nota-
rization”, Duane Moris, https://www.duanemorris.
com/site/static/remote_notary_by_state_051820.pdf;

33.National Notary, “How much does it
cost for RON authorization?”, Association, https://
www.nationalnotary.org/knowledge-center/
remote-online-notary/how-to-become-a-remote-
online-notary#:~:text=How %20much%20can %20
remote%20Notaries,depending%200n%20your%20
state’s%20laws;

34.Joshua C. Prever and Brian J. Goodrich, RE-
MOTE ONLINE NOTARIZATION IN MORTGAGE
LOANCLOSINGS, https://www.hklaw.com/-/media
/files/insights/publications/2021/02/remoteonline
notarizationinmortgageloanclosings.pdf?la=en;

35.Al Jazeera English, “What are deepfakes
and are they dangerous?|Start here”, Al
Jazeera English, https://www.youtube.com/
watch?v=pkF3m5wVUYIL;

36.Bloomberg Quicktake: Originals , “This Al
can copy any voice, including yours”, Bloomberg
Quicktake: Originals, https://www.youtube.com/
watch?v=VnFC-s2nOtl;

37.DocuSign, “How law firms use remote
online notarization”, https://www.docusign.com/

62 KhoahocKiémsat

sites/default/files/resource_event_files/how_law_
firms_use_remote_online_notarization.pdf;

38.National Notray Association, “How to
perform a remote online Notarization”, https://www.
nationalnotary.org/notary-bulletin/blog/2019/12/
how-to-perform-a-remote-online-notarization;

39.National Notary Association, “The state
of Remote Online Notarization”, https://www.
nationalnotary.org/notary-bulletin/blog/2019/11/
the-state-of-remote-online-notarization;

40.National Notary Association, “Remote

Notarization: What you need to know”,

https://www.nationalnotary.org/notary-
bulletin/blog/2018/06/remote-notarization-what-
you-need-to-know;

41.DocuSign, “Remote Online Notarization:
A Natural Evolution off E-Signature”, https://www.
docusign.com/sites/default/files/resource_event_
files/remote_online_notarization_-_a_natural_
evolution_of_electronic_signature.pdf;

42.Brett J. Natarelli, Madelaine A. Newcomb,
and A. Paul Heeringa, “Notarization and Property
Recording Requirements in the Age of Social
Distancing”,

https://www.americanbar.org/content/dam/
aba/publications/business_lawyer/2021/76_2/
survey-cfs-notarization-202104.pdf;

43. Andrew MacDougall, Michael Chodos, “The
complete guide to Remote Online Notarization”,

https://go.notarize.com/hubfs/
Campaigns/Complete%20Guide%20to%20
RON%20Book/The%20Complete%20Guide%20
to%20Remote%200nline%20Notarization.
pdf?hsCtaTracking=7c20b86e-ae6b-4d70-9dbe-
9eb8d3923989%7Cfb7b1085-7137-436b-84a4-
645951627cf7;

44 Friedman, Robyn A. “Mortgage Closings
Just Took a Big Step Into the Digital Age.” The Wall
Street Journal, 9 Aug. 2017, www.wsj.com/articles/
mortgage-closings-just-took-a-big-step-into-the-
digitalage-1502287181;

45.James Denvil, Stevie DeGroff, “Remote
Online Notarization Across State Lines”, DocuSign,

https://www.docusign.com/sites/default/files/
resource_event_files/remote_online_notarization_
across_state_lines.pdf.

S0 05 - 2022



