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Cic hiép dinh ddu tu (IIA) thuong ding qudc tich lam cdn cif xdc dinh nha dau tw duoc bdo
h§. Tuy nhién, cdc IIA thé'hé mdi cé nhiing quy dinh chit ché hon nham han ché cic nha diu tw
lam dung viéc xdc dinh quéc tich mot cdch dé dang dé thuc hién Treaty shopping. Bdi viét dua
ra mot s6 luu yj vé vigc xdc dinh quoc tich ciia phdp nhdn theo quy dinh ciia ludt diu tw quéc té’
va thuc tién xét xik ciia trong tai quoc t&'dé cdc nha dau tw phdp nhéan c6 thé duoc mét 1A thé'hé
mdi bao ho.
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International investment agreements (IIAs) often use nationality as the basis foridentifying
protected investors. However, new generation IIAs have stricter regulations to prevent
investors from abusing the easy nationality determination to carry out Treaty shopping. The

article gives some notes on determining the nationality of a legal person in accordance with
the provisions of international investment law and the practice of international arbitration so

that private investors can be protected by new generation IIAs.

Keywords: Nationality, legal person, international investmentlaw, international arbitration.

€ dam bao quyeén va 1oi ich chinh
dang khi tién hanh dau te ¢ mot
quéc gia nao dé, cac nha dau tw
(NDT) nén duoc it nhat mét 1A bao ho,
hoac duvgc mot ITA ¢6 1oi hon bao ho. Va
dé duoc mot ITA bao hd, NDT phai la
NDT theo dinh nghia ctuia ITA d6. Cac ITA
thuong gidi han pham vi NDT dwoc bao
ho kha rong, va hau hét st dung qudc tich
1a co s& dé xac dinh NDT dwoc bao ho.!
Qudc tich ctia phap nhan dwoc luat phap
cua mot qudc gia trao cho nhung cach
thirc xdc dinh qudc tich ctia phap nhan
duwoc quy dinh khac nhau trong cac hé
thong phép luat khac nhau, dac biét trong
treong hop da qudc tich.
1. Xac dinh qudc tich ctia nha dau tw
la phép nhén trong luit dau tw qudc t&
Phan 16n cac qudc gia thuong dua vao

'UNCTAD (2011), Scope and Definition, UNCTAD Series
on Issues in Interntional Investments II, UNCTAD/
DIAE/IA/2010/2,  United Publication,
Switzerland, tr. 5.
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Nations

noi thanh 1ap, noi ddt tru so, hodc noi co
sw kiém soat ctia phdp nhan dé€ xac dinh
quoc tich cua phap nhan. Véi tiéu chi noi
thanh 1ap?, qudc tich cua phap nhan c6 thé
duoc xac dinh mot cach dé dang va phéap
nhan cling c6 thé lya chon qudc gia co luat
doanh nghiép phu hgp nhat véi nhu cau
cua minh. D3c biét, cac NDT c6 thé lupa
chon dat tru sé ¢ qudc gia c6 nhiéu IIA
véi cac quoc gia khac, xac sudt dwoc mot
ITA bao ho cao hon, tham chi NDT c6 thé
duoc nhiéu ITA bao ho va cé thé lva chon
mot ITA phu hop nhét. Vi dy, Ha Lan la
qudc gia ma cac NDT thuwong nghi téi khi
mudn thanh 1ap cdng ty véi muc dich lya
chon duoc ITA c6 loi nhat. Thuc té, Ha Lan
da ky két hon 105 BIT trén khap thé gidi,
chu yéu la voi cac quéc gia phat trién,

*Thac si, Giang vién khoa Phdp ludt quéc té,
Truwong Dai hoc Kiém sdt Ha N§i

2 Tiéu chi noi thanh 1dp (corporation theory) la lwya
chon phé bién nhéat, duoc phan 16én cic qudc gia
Anglo-Saxon va chau Au luc dja ap dung.
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lam tang co hdi cho cdc NDT ¢ qudc gia
ITA tim dwoc BIT gitta qudc gia d6 va Ha
Lan.? Hon nita, Ha Lan st dung tiéu chi
noi thanh 1ap lam tiéu chi duy nhat trong
BIT ma né ky két.* Do &6, NDT dé dang
thanh 1ap mot cong ty con theo ludt cua
Ha Lan dé dwoc bao vé boi BIT ma Ha Lan
da ky keét. Thuec té€ cho thay, nhiéu NDT
thanh 1ap cong ty danh nghia & Ha Lan
ma khong thuc sy c¢6 hoat dong thuwong
mai tai qudc gia nay chi nham muc dich
huong loi tir cac IIA ma Ha Lan da ki két.
Theo s6 liéu thong ké, da c6 khoang 20.000
cong ty danh nghia & Ha Lan.’ Pong thoi,
Ha Lan cling la qudc gia ¢6 s6 lwgng NDT
khoi kién quoc gia khac lién quan dén thu
tuc ISDS theo BIT 16n nhat.°

Mot s quoc gia lai sit dung dau hiéu
tru so (seat theory) dé€ xac dinh qudc tich
ctia mot phap nhan. Vidy, BIT Bangladesh
- bac” (biéu 8.4.a) quy dinh phap nhan
duoc coi la cong dan cua Diic dugc hiéu
la “bat ky phap nhan nao ... ¢d tru sd trén
lanh thd ctia Btc...”. Tru sé cua cong ty
la trung tam diéu hanh vdi cac hoat dong
quan ly, cting la noi ban lanh dao cong
ty ra cac quyét dinh quan trong dwgc thi
hanh trén thuc t&. Can luu y rang, tru s
chinh co thé khong phai la tru so trén giay
to phap ly cua phap nhan va treong hop
nay, viéc xac dinh qudc tich ctia phap nhan

® Nikiema Suzy H. (2012), Best practices: Definition
of investor, International Institution for Sustainable
Development, tr. 8.

* Xem Diéu 1 BIT Ha Lan - Singapore (1972), Diéu 1.b
BIT Ha Lan — Burundi (2007).

5 Roos van Os & Roeline Knottnerus (2011), Dutch
Bilateral Investment Treaties A gateway to “treaty
shopping” for investment protection by multinational
companies, SOMO, Amsterdam, tr. 4.

% Roos van Os & Roeline Knottnerus (2011), tr. 37.

7 Hiép dinh xtic tién va bao hd dau tw gitta Cong hoa
lién bang Pic va Cong hoa nhan dan Bangladesh,
ky két ngay 06/05/1981, c6 hiéu lwc ngay 14/09/1986,
https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/264/download
truy cap ngay 25/08/2021.
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1a theo thuec tién hoat dong ma khong dua
trén ho so phap ly. Mot so IIA thé hé méi
dat ra yéu cau vé “moi lién hé mat thiét”
gitta phap nhan véi qudc gia dau tu nham
han ch€ cac cong ty danh nghia va hanh
vi “treaty shopping”®. Tuy nhién, viéc xac
dinh tru s& cua mot cong ty sé gap kho
khén trong truong hop céng ty da qudc
gia, do d6, dau hiéu nay hiém khi duoc stix
dung riéng biét trong cac BIT.’

Mot s6 qudc gia khéc lai sit dung dau
hiéu kiém soat (control theory) dé€ xac
dinh qudc tich ctia phap nhan, tic la quoc
tich cua phdp nhan dwoc xac dinh bdi
quoc tich cta (nhing) ngwoi kiém soat no.
Vi dy, Diéu 1.2 BIT Burkina Faso — Chad
(2001) dinh nghia cong ty mang qudc tich
cua bén ky két 1a “phap nhan dwgc thanh
lap theo phap luat cia batky qudc gianao,
dwoc kiém soat, mot cach tryc tiép hoac
gian tiép, boi cong dan cua moét bén ky
két...”. Bén canh d6, BIT Argentina — Ha
Lan, tai Diéu 1.b(iii), dinh nghia NDT la
“cac phap nhan, ¢ bat ky dau, dwgc kiém
soat, mot cach truee ti€p hodc gian tiép, boi
cong dan cta Bén ky két”. Diéu nay ciing
dugc cho phép boi biéu 25.2(b) Cong wdc
ICSID véi diéu kién cac bén ky két da
dong y coi cong ty duoc thanh 1ap trong
nude la cdng ty nuwde ngoai “vi su kiém
soat ctia nudc ngoai” (foreign control).
Nhu vay, mot cong ty dwoc thanh lap
trong nudc ciing c6 thé dugce bao ho boi
[TA néu né duoc kiém soat boi mot NDT
mang quoc tich ctia qudc gia ky két con
lai — trai nguoc voi thong 1€ qudc té trong

8 “Treaty shopping” la hanh vi lwa chon qudc tich ciia cdc
nha diu tw (thong qua cdc giao dich phdp ly khic nhau)
nham to1 da héa sw bdo hd dau tw ciia cic IIA véi khd
nang khoi kién triec tiép quoc gia tiép nhin diu tw. Xem
thém: Nguyén Thi Khanh (2021), Hién tuwong Treaty
shopping (Iwa chon qudc tich nha dau tu) trong luat
dau tw qudc té, Dé tai Nghién ctru khoa hoc cap co so,
Truong Dai hoc Kiém sat Ha Noi.

? Suzy H. Nikiema (2012), tr. 9.
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linh viec bao ho ngoai giao."

Tiéu chi kiém soat doi hoi phai c6 moi
lién két kinh t€ thuc sy gitta phap nhan
v6i ngroi kiém soat. Diéu nay cling ddt ra
yéu cau trong viéc “vén man” dé xac dinh
chu so hiru va kiém soat thuc sy ctia cong
ty (‘piercing the corporate veil” doctrine),
khi d6 c6 thé han ché duoc viéc lam dung
cau trac doanh nghiép. Tuy nhién, tiéu
chi nay cting ¢ han ché trong treong hop
cong ty co phan, bdi c6 dong co thé tw do
chuyén nhwong c6 phan; do d6, qudc tich
cta c6 dong cling nhw ctia cong ty c6 thé
thay doi thuong xuyén. Bén canh do, rat
kho dé xac dinh c6 dong thuc sy ctia mot
cong ty khi né duoc so hitu boi mot chudi
cac NDT." Day cting languyén nhan khién
tiéu chi kiém sodt nay can phai duoc ap
dung trong su két n6i voi cac yéu td khac,
khién cho né dé dy doén hon.

Mot diém can luu y, du qudc tich ctia
thé nhan va phap nhan dugc xac dinh theo
tiéu chi nao, quoc tich d6 déu can phai
dwoc duy tri mot cach lién tuc tit ngay
NDT bi thiét hai dén ngay chinh thirc khoi
kién, yéu cau dugc bao ho.”? Néu NDT co
thé thay doi quoc tich mot cach khong
gidi han, vao bat ki thoi diém nao, trude
hay sau khi thuc hién cac thu tuc phap ly
thi c6 thé bi coi 1a lam dung. DBiéu nay da
duoc chi ra qua nhiéu phan quyét trong
cac vu viéc thuc t€ nhw Administrative
Decision No V,”*  Panevezys-Saldutiskis
Railway.™ Tinh lién tuc ctia qudc tich, thoi

10 UNCTAD (2005), Investor-State disputes arising
from investment treaties: A review, UNCTAD series on
International Investment Policies for Development,
United Nations Publication, Switzerland tr. 16.

' Suzy H. Nikiema, (2012), tr.9.

2 Xem thém Jorun Baumgartner (2016), Treaty
shopping in International investment law, Oxford
University Press, United Kingdom, tr. 86-88.

13 Administrative Decision No V (United States v
Germany) (1924) 7 RIAA 119, 141.

14 Panevezys-Saldutiskis Railway Case (Estonia v
Lithuania) [1939] PCI] Series A/B No 76.
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diém bat dau va két thiic ctia qudc tich d6
cting dugc nhiéu luat gia ing ho nhu Ian
Brownlie, Matthew Duchesne hay Jorun
Baumgartner, va duoc ghi nhan trong Dy
thao luat vé Bao ho ngoai giao ndm 2006
ctia Uy ban phap luat qudc t& (ILC).

2. Thyc tién xac dinh quéc tich caa
nha dau tw 1a phap nhan théng qua cac
vu tranh chdp dau tw qudc t& gitra nha
dau tw va qudc gia ti€p nhan dau tu

2.1. Trong tai tir ch6i “vén man” tim
nha diu tu thuc sy

D€ tir chdi tham gia cac vu kién, tir
chdi tham quyén xét xt cta toa trong tai
qudc t€, cac qudc gia ti€p nhan dau tw
thuong tir ch6i qudc tich caa NDT. Theo
do, qudc gia bi kién thuong cd gang chi ra
NDT thuec sy ctia khoan dau tu va yéu cau
trong tai “vén man” dé tim ra NDT thuc
s, hay 1ap luan rang NDT véi qudc gia
ma NDT dang c6 qudc tich thiéu di mdi
lién hé mat thiét, ...

Tuy nhién, mot s6 an 1é dién hinh cho
thdy trong tai c6 xu hudng tir chdi viéc
tim ra NDT thuyc su, ma chi chu trong tdi
khai niéem NDT dwoc quy dinh trong IIA.
Dién hinh 1a vu Tokios Tokeles v Ukraine.
NDT Tokios Tokeles (phap nhan thanh
lap ¢ Lithuania) khoi kién Ukraine vi
chinh phu Ukraine da ap dung mot loat
cac bién phap lén mot cong ty con cua
Tokios thanh lap ¢ Ukraine (Taki Spravy)
vi pham BIT Lithuania — Ukraine®. Trén
thuc té, Tokios Tokeles duoc s& htru va
kiém soat bdi cac NDT Ukraine (99%
von va hai phan ba s0 giam doc ca cong
ty nay la nguwoi Ukraine). Bi don Ukraine
yéu cau trong tai “vén man” (‘piercing the
corporate veil’) d€ xac dinh chu so hiru va
kiém soat thuc su ctia nguyén don Tokios
Tokeles. Boi 1€, néu trong tai chdp nhan

15 Agreement between the Government of Ukraine
and the Government of the Republic of Lithunia
for the Promotion and Reciprocal Protection of
Investments, ky ngay 08/02/1994.
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thdm quyén giai quyét vu kién cé nghia la
cho phép NDT Ukraine duoc khiéu kién
chinh chinh pha cua minh. Pay duoc coi
la mot hanh dong di ngwoc lai véi muc
tiéu cua Cong udc ICSID (biéu 15.2(a)).
Tuy nhién, hai trén ba trong tai co
y kién nghiéng vé phia nguyén don
Tokios Tokeles, cho rang Tokios 1a NDT
Lithuania boi 1€ Biéu 1.2(b) BIT Lithuania
- Ukraine'® dwa ra dinh nghia NDT chi
dua trén noi thanh 1ap.” Néu cac quy dinh
tai Diéu 1.2.b BIT Lithuania — Ukraine can
nhac t6i nhitng yéu t8 vé tru sd va quyén
sO httu nhu & Diéu 1.2.c, Ukraine cO thé
loai trir duoc tw cach NDT cua Tokios
trong treong hop nay. Trén thuc t€, cac
BIT duoc ki két nham ting cuong hop tac
viloiich chung ctia ca hai qudc gia va duy
trl, tao diéu kién thuan loi cho cdc khoan
dau tu caa mot qudc gia trén lanh thd cua
quoc gia con lai. Do d6, BIT Lithuania —
Ukraine dwong nhu du tinh bao vé rong
rai cdc NDT va khoan dau tu ctia ho. Néu
cac qudc gia da dua ra dinh nghia NDT
trong BIT thi vai tro ctia co quan tai phan

16 piéu 1.2 BIT Lithuania — Ukraine dwa ra dinh nghia
nha dau tw nhu sau:
(a) Dbi voi Ukraine:

(i) thé nhin la cong din cua Ukraine theo lugt
Ukraine;

(ii) bit ki thwc thé nao dwoc thanh 1dp trén lanh thé

ctia Ukraine phu hop véi quy dinh va phdp ludt;
(b) Déi véi Lithuania:

(i) thé nhdn la cong dan ciia Cong hoa Lithuania theo
lugt Lithuania;

(ii) bit ki thwc thé nao dwoc thanh 1dp trén lanh thé

ctia Cong hoa Lithunia phit hop voi quy dinh va phdp ludt;
(c) ddi v6i mgt trong hai Bén ky két, bit ky thiwc thé nao
cia t0 chitc dwoc thanh Idp theo ludt ciia bt ky Qudc gia
thit ba nao, mot cich triec tiép hodc gidn tiép, dwoc kiém
sodt boi cong din ciia cic Bén ki két hodc boi thuwe thé cd
tru so trén lanh thd cua cic Bén ky két; sy kiém sodt dwgc
hiéu rang ndm giir phiin 16n quyén sé hitu.

7M. Skinner, C.A. Miles, S. Luttrell (2010), Access
and advantage in investor-state arbitration: The law and
practice of treaty shopping, Journal of World energy
law & business, vol3. No.3, Oxford University Press,
doi:10.1093/jwelb/jwq007, tr. 260-285.
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khong phai la tréi budc nhitng dinh nghia
theo nhitng cach ma cac bén khong duw
tinh trong qua trinh dam phan va qua
trinh soan thao diéu wdc.’® Vai tro cta co
quan tai phan sé chi la diéu chinh thu tuc
riéng ctia minh d€ ngdn chan viéc lam
dung quy trinh, va “treaty shopping”.
Trong vu Saluka Investments B.V. v The
Czech Republic”, trong tai ICSID cling c6
cach tiép can twong tw khi tir chdi “vén
man” NDT thycsy. Trong vu viécnay, mot
cOng ty trong tap doan Nomura ctia Nhat
Ban da mua c6 phan ctia mét trong nhiing
ngan hang 16n tai Cong hoa Séc, sau do
chuyén giao chiing cho mot cong ty con
khac cia Nomura la Saluka Investments
B.V. Saluka khiéu kién Cong hoa Séc vi da
hanh dong lién quan dén Saluka va khoan
dau tu cta minh khong phu hop véi quy
dinh ctia BIT Ha Lan — Séc&Slovakia®.
Séc cho rang Saluka khong phai la
mot NDT thuce su theo BIT Ha Lan — Séc
ma thye chédt la mot cong ty trén danh
nghia, dwoc sé httu va kiém soat boi mot
NDT cta qudc gia tht ba (Nhat Ban),
nham muc dich khiéu kién va ciing khong
c6 moi lién hé thuce sy va lién tuc nao voi
Ha Lan.*! Mdc du cam thong véi lap luan
cua bi don vé viéc mot cdng ty hoan toan
trén danh nghia va khong ¢ moi lién hé
thue su nao véi quoc gia ky két, nhung

18 M. Skinner, C.A. Miles, S. Luttrell (2010), tr. 260-285.
19 Saluka Investments BV v Czech Republic, UNCITRAL,
Partial Award (17 March 2006), https://pcacases.com/
web/send Attach/880 truy cap ngay 23/07/2021.

2 Agreement on Encouragement and Reciprocal
Protection of Investments between the Kigdom of
the Netherlands and the Czech and Slovak Federal
Republic, ky két ngay 29/04/1991. Cong hoa lién
bang Séc va Slovak bi giai thé€ vao ngay 31/12/1992,
va tré thanh hai quéc gia doc lap 1a Cong hoa Séc va
Cong hoa Slovak. Cong hoa Séc da xac nhan véi Ha
Lna rang, khi tach Cong hoa lién bang Séc va Slovak
thanh hai qudc gia riéng biét, Hiép dinh van ¢6 hiéu
Iwec gitta Cong hoa Séc va Ha Lan.

2 Saluka Investments B.V. v. The Czech Republic,
Partial Award (17 March 2006), doan 183, 227.
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hoi dong trong tai cho rﬁfmg, hi¢p dinh
gitta cac bén khong quy dinh vé nhing
gi ma Séc da lap luan. “Cac bén da dong
y rang bat ky phap nhan nao dwoc thanh
1ap theo luat cia minh déu cé quyén vién
dan sy bao ho cua hiép dinh ma khong dé
cap dén moi quan hé gitta phdp nhan dé
voi mot cong ty cua qudc gia thit ba. Viéc
thém vao dinh nghia NDT mot s0 yéu cau
lién quan t6i nhitng moi quan hé do d€
loai trtt NDT ra khéi su bao ho cua Hiép
dinh 1a ndm ngoai quyén han cua hoi
dong trong tai.”*

Hoi dong trong tai cing duwa ra mot
quan diém dang cht y rang cac bén trong
hiép dinh hoan toan c¢é quyén quy dinh ai
la NDT, c6 thé lwa chon va gidi han NDT
c6 quyén khiéu kién trong Diéu 1 cta
Hiép dinh. Hoi dong trong tai khong thé
ap dat mot dinh nghia vé NDT khac véi
dinh nghia ma cac bén da dong y trong
diéu ude.?

Hoi dong trong tai trong tranh chdp
Yukos Universal v Russian Federation* cing
co cach lap luan tewong ty. Nguyén don
trong tranh chdp nay la mot cong ty duoc
thanh 1ap ¢ Isle of Man, Vuong qudc Anh,
khong cé hoat dong kinh doanh nao tai
Anh va hoan toan chiu suw kiém soat ctia
cac NDT cta qudc gia bi don 1a Lién bang
Nga. H0i dong trong tai trong vu viéc nay
cling cho rang “Céc nguyén tic ctia luat
quoc t€, c6 tam anh hudng quan trong va
khong thé nghi ngo trong viéc giai thich
diéu udc, khong cho phép hoi dong trong
tai b6 sung cac yéu cau mdi — ma cac bén
soan thao da khong dwa ra — vao mot hiép
dinh, cho du chdng ¢4 thé rat phu hop.”?

2 Saluka Investments B.V. v. The Czech Republic,
Partial Award (17 March 2006), doan 229.

» Saluka Investments B.V. v. The Czech Republic,
Partial Award (17 March 2006), doan 241.

2 Yukos Universal Ltd (Isle of Man) v Russian Federation,
UNCITRAL, PCA Case No AA 227, Interim Award on
Jurisdiction and Admissibility (30 November 2009).

» Yukos Universal Ltd (Isle of Man) v Russian
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Tuong tu, trong tai trong vu KT Asia
v Kazakhstan® cting lwu y rang BIT Ha Lan
— Kazakhstan khong c6 bat ky yéu cau bo
sung nao doi véi khai niém vé NDT, trong
khi cac BIT khac do Kazakhstan ky két ¢
yéu cau nay, do do6, qudc tich cua nguyén
don phai dugc xdc dinh bang cach chi
dua vao noi thanh 1ap.” Hoi dong trong
tai cling tir chdi yéu cau cua bi don trong
viéc “vén man” NDT thuec su, va ton trong
theo y kién da s0 cuia hoi dong trong tai
vu Tokios Tokeles.?

2.2. Yéu cau vé méi lién hé mat thiét
(substantive link)

D€ tranh mo rong sy bao ho doi véi
cac cong ty danh nghia, cac qudc gia phai
quy dinh r6 rang cac yéu cau bo sung ma
cac NDT phai dap ang dé€ du diéu kién
duoc bao hd theo diéu ude. Vi vay, mot
s0 qudc gia dua ra yéu cau NDT phai
cO tru so thuee sp/quan ly hiéu qua hoac
hoat ddng kinh doanh dang ké/hoat dong
thuwong mai thuc t€ 6 qudc gia cua NDT
dé du diéu kién la NDT dwoc bao ho theo
ITA. Tuy nhién, trén thuc t€ khong phai
khi nao cling c6 thé giai thich nhitng thuat
ngit nay mot cach ro rang.

Trong vu Yaung Chi Oo Trading Pte Ltd
v Myanmar®, hoi dong trong tai da thao
luan vé yéu cau bd sung ‘quan ly hiéu
qua’ (‘effective management’) quy dinh

Federation, UNCITRAL, PCA Case No AA 227, Interim
Award on Jurisdiction and Admissibility (30 November
2009), dogn 415.

% KT Asia Investment Group BV v Republic of
Kazakhstan, ICSID Case No ARB/ 09/8, Award (17
October 2013).

7 KT Asia Investment Group BV v Republic of
Kazakhstan, ICSID Case No ARB/ 09/8, Award (17
October 2013), doan 123.

# KT Asia Investment Group BV v Republic of
Kazakhstan, ICSID Case No ARB/ 09/8, Award (17
October 2013), doan 126ff, 135ff.

¥ Yaung Chi Oo Trading Pte Ltd v Government of
the Union of Myanmar, ASEAN ID Case No ARB/01/1,
Award (31 March 2003).
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trong hiép dinh dau tw. Diéu 1.2 Hiép
dinh Dau tu ASEAN (AIG) nam 1987 quy
dinh “thudt ngir “cong ty” cua mdt Bén ky
két co nghia la mgt cong ty, hop danh hodc
hiép hoi kinh doanh, dwoc hinh thanh hodc
thanh ldp theo ludat co hiéu lwc phap ly tréen
lanh thé cua bt ky Bén ky két nao la noi c6
hoat dong quan 1y hi¢u qua.” Quy dinh veé
hoat dong quan ly hiéu qua ctia AIG nham
muc dich chu yéu la tranh hién tuong lya
chon sy bao ho (protection shopping), vi
du treong hop mot cong ty trong nudc
khong co bat ky lién két thuwong mai thuc
st nao cd thé giup t0 chitc hoac khoan
dau tu nude ngoai duoc bao ho bdi diéu
uéc. Hoi dong trong tai cho rang dau hiéu
cho thay hoat dong quan ly hiéu qua la su
ton tai cia mot giam ddc thuong tra, hoat
dong kiém toan bét budec hang nam, hoat
dong mua sam thwong xuyén, va dia chi &
Singapore.*®

Yéu cau vé ‘hoat dong kinh doanh
dang k&’ (‘substantive business activities”)
cting twong ddi mo ho, nhu thé nao thi
dwoc coi la “hoat dong kinh doanh’ va khi
nao ching dugc coi la ‘dang ké&’? Trong
vu Pac Rim v El Salvador, hoi dong trong
tai cho rang hoat dong kinh doanh dang
ké thé hién qua cac dadu hiéu nhv mot
hoi dong quan tri, bién ban cua hdi dong
quan tri, sy hién dién thuc t€'lién tuc, mot
tai khoan ngan hang va nam gift cd phan
trong cac cong ty con mot cach tich cuc
ma khong phai la hoat dong danh nghia,
thu dong va khong dang ké.!

Trong vu Alps Finance and Trade v
Slovak Republic®?, Hoi dong trong tai cling
giai thich vé yéu cau ‘hoat dong thuong

% Yaung Chi Oo Trading Pte Ltd v Government of
the Union of Myanmar, ASEAN ID Case No ARB/01/1,
Award (31 March 2003), doan 52.

3 Pac Rim Cayman LLC v Republic of El Salvador,
ICSID Case No ARB/09/12, Decision on the Respondent’s
Jurisdictional Objections (1 June 2012), dogn 4.72, 4.75.
32 Alps Finance and Trade AG v Slovak Republic,
UNCITRAL, Award (5 March 2011).
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mai thuc t& (‘real economic activities’).®
Trong tai cho rang, bang chiing vé tru so
kinh doanh theo nghia la mot trung tam
hanh chinh cta hoat ddng kinh doanh can
phai c6 cac yéu t6 nhu: Hoi dong quan
tri cong ty hop thuong xuyén hodc dai
hoi dong co dong dwgc to chire & Thuy
Sy; mét ban quan ly cdp cao nhat cua
cong ty toa lac & Thuy S¥; tai tru s cong
ty c6 sO lwgng nhan vién nhat dinh lam
viéc; va mot dia chi giao dich c¢6 s6 dién
thoai va sO fax dé bén thir ba cé thé lién
hé vdi cong ty; phat sinh mot khoan phi
c6 dinh d€ duy tri tru so va cac dich vu ¢
lién quan. D6 la nhiing d&u hiéu rd rang
cho thdy mot thuc thé kinh doanh dang
duoc t6 chiic hiéu qua tai mot dia diém
cta Thuy Sy.*

2.3. Kiém sodt nudc ngodi

2.3.1. Thé'nao la ‘kiém sodt’?

Nhu da xem xét ¢ trén, mot cong ty
duoc thanh 1ap trong nudc ciing cd thé
dwoc bao ho boi ITA do cd su kiém soat
nwdc ngoai theo Diéu 25.2(b) Cong wdc
ICSID. Mot s6 IIA cling c6 thé dinh nghia
NDT la phdp nhan dwgc thanh lap o bat
ky noi nao nhung duoc kiém soat boi mot
cong dan ctia mot Bén ky két. Ngoai ra,
quoc gia cting co6 thé ap dung diéu khoan
ttr chdi loi ich véi mot NPT khong cé hoat
dong kinh doanh dang ké (vi du cong ty
danh nghia) dugc kiém soat boi mot cong
dan cua nwdc ti€p nhan dau tu hodc cua
quoc gia tht ba. Vay trong tai hiéu nhu
thé nao la ‘kiém soat’?

3 BIT Séc&Slovak — Thuy Sy nam 1990 dinh nghia
NDT la “thyc thé phép ly... dwgc thanh 1ap hodc t6
chitc hop phap theo luét cia mot Bén ky két va co
tru s, cung vdi cac hoat dong thuwong mai thuc t€,
trén lanh tho cua Bén ky két d6”. Xem Diéu 1.1(b)
Agreement between the Czech and Slovak Federal
Republic and the Swiss Confederation on the
Promotion and reciprocal protection of Investments,
ky ngay 05/10/1990, c6 hiéu lyc ngay 07/08/1991.

% Alps Finance and Trade AG v Slovak Republic,
UNCITRAL, Award (5 March 2011), dogn 217.
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Trong tai c6 xu hudng coi viec nam
gitt phan 16n ¢d phan c6 quyén biéu quyét
trong cong ty la kiém soat thuce s, vi du
nhu trong vu Letco v Liberia (nguyén don la
mot cong ty thanh lap trong niedc nhung
duoc so hitu 100% boi NDT Phap). Bén
canh d¢6, trong mot s6 trwong hop, trong
tai c6 thé két hop tiéu chi nam gitt phan
16n ¢6 phan véi mot s6 tiéu chi khac dé€
danh gia su kiém soat 6 la thuc sy hay
khong trong treong hop nghi ngo vé ban
chat thuc sy caa NDT va khoan dau tu,
nhuw trong vu Caratube v Kazakhstan™.

Vay trong truong hop phap nhan
trong nudc duoc kiém soat boi cd dong
thiéu s6 nuwdc ngoai c6 dugc coi la kiém
soat thurc su? Cau tra 10i dwoc lam ro trong
vu Lanco International Inc. v Argentine
Republic®®. Argentina phan d6i tu cach
khéi kién caa Lanco, cho réng Lanco
khong duwoc bao ho boi BIT Argentina —
Hoa Ky vi Lanco chi s¢ httu khoang 18%
cO phan cua tap doan d6. Tuy nhién, Hoi
dong trong tai da bac bd lap luan cua
Argentina khi cho rang Lanco khong phai
la NDT chi viné la c6 dong thiéu s6. NDT
khong can phai kiém soat cac hoat dong
quan ly hanh chinh ctia cong ty, hodc phai
la c6 déng da s6 dé trd thanh NDT dwoc
bao ho boi BIT. Véi phan quyét nay cua
hoi dong trong tai, quyén ctia NDT cang
duoc tang cuong khi ma bat ky khoan dau
tw nao, du chi la mot ¢d phan, cang cé thé

% Caratube International Oil Company LLP v
Republic of Kazakhstan, ICSID Case No ARB/08/12,
Award (5 June 2012).

% Lanco International Inc. (Lanco), mot NDT Hoa
Ky, la mét ¢6 ddng ctia mot tap doan duwoc Argentina
cap phép van hanh bén cang. Cho ring tap doan bi
Argentina d6i xtt kém wu dai hon so véi mot cong ty
khéc ciing dang van hanh mét bén ¢ cang d6, Lanco
ding ra khoi kién Argentina truedc trong tai ICSID
dua trén BIT Argentina — Hoa Ky. Xem thém Lanco
International Inc. v. Argentine Republic, ICSID Case
No. ARB/97/6, Decision on Jurisdiction, 8 December 1998,
https://www.italaw.com/sites/default/files/case-
documents/ita0450_0.pdf truy cdp ngay 25/07/2021.
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trd thanh NDT dwoc bao ho boi mot BIT.Y

Twong tw nhw vu Lanco, Hoi dong
trong tai trong vu Vacuum Salt v Ghana®®
cling chi ra rang “quyén kiém soét c6 thé
dat duoc bsi nhitng ngudi chi nam gitr
25% von cua cong ty; va tham chi ngay
ca khi nam gitt 51% c6 phan c6 thé khong
kiém soat dugc cong ty nhung doi voi mot
s truong hop thi 15% 1a da”.® Tuy nhién,
trong treong nay, trong tai sé xem xét cac
tiéu chi bo sung dé€ duwa ra quyét dinh co
dong thiéu sd cd thuce su kiém soat cong ty
khong. Trong tai da xét dén cac tiéu chi bo
sung nhu hoat dong quan ly, quyén biéu
quyét, hodc bat ky tiéu chi nao hop ly dé
c6 thé xac dinh cong dan Hy Lap dang
kiém soat thuwe sw Vacuum Salt.

2.3.2. Cip bic kiém sodt

Trong vu Vacuum Salt v Ghana néu
trén, cong ty Vacuum chi cé duy nhat mot
cap/16p chi so hitu va kiém soat nén trong
tai c6 thé dé dang hon trong viéc danh gia
vé sy kiém soat. Tuy nhién, trén thuc t€,
cac cong ty c6 thé cd nhiéu cap kiém soat
(trong treong hop cong ty nam trong mot
chudi so hitu). Vay trong tai s& danh gia
‘kiém sodt nuwdc ngoai’ ctia nguoi kiém
soat dau tién hay ctia nguoi kiém soat
cudi cung?

Thuc t€ cho thdy, cac trong tai dau tw
chua thong nhdt véi nhau trong viéc st
dung cdp bac nao dé danh gia viéc co su
kiém soat nuwdc ngoai hay khong va mc

¥ Stanimir A. Alexandrov (2001), Introductory Note,
International Legal Materials, vol. 40, no. 2, March
2001, p. 454-455. HeinOnline, https://heinonline.org/
HOL/P?h=hein journals/intlm40&i=468, truy cap
ngay 25/07/2021.

% Trong vu Vacuum Salt v Ghana, Vacuum Salt la
mot cong ty thanh 14p trong nudc, ¢6 20% cd phan
duoc sé hitu boi cong dan Hy Lap, 80% cd phéan dugc
so hitu béi cong dan va phap nhan Ghana.

% Vacuum Salt Production Limited v Government
of the Republic of Ghana, ICSID Case No ARB/92/1,
Award (16 Feb 1994) printed in (1994) 9 ICSID Review-
FIL] 72, doan 43.
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dd kiém sodt ra sao. Mot s6 vu viéc hoi
dong trong tai dung lai & cdp kiém soat
dau tién nhung trong mot s6 vu viéc hoi
dong trong tai sit dung cap kiém soat cudi
cung.” Vi duy, trong vu SOABI v Senegal,*!
trong tai da lwa chon cdp kiém soat thw
hai dé€ danh gia yéu t6 ‘'kiém soat nudc
ngoai’ d6i voi SOABI. Cach ti€p can tuong
tu nhu vay trong vu National Gas Company
SAE v Egypt?, trong tai tim t6i qudc tich
cua nguoi kiém soat cudi cung dé ra quyét
dinh. Trong vu viéc do, nguyén don la mot
cong ty thanh lap trong nuwdc duoc kiém
soat hai 16p bdi hai cong ty danh nghia
thanh 1ap & Cac Tiéu vuong qudc A rap,
va 16p kiém soét cudi cung la mot cong
dan Ai Cap..

3. Mot vai lwu ¥ cho cic nha dau tw

Trong qua trinh mo rong kinh doanh
ra nudc ngoai, cac NDT can tim tdi cac
ITA d€ duwoc bao hd dau tw. Qua cac vu
tranh chdp gitta cac NPT vdi cac qudc gia
ti€p nhan dau tu, cac IIA thé hé mdi ¢
xu huéng that chat hon nhitng NDT duoc
bao ho, thdong qua viéc quy dinh cac diéu
kién xac dinh qudc tich caa NDT. Do d6,
cac NDT can chuéan bi ky ludng hon dé
dap tng dwoc cac diéu kién d6 dé duoc
cac IIA bao ho:

Thit nhit, cac NDT nén doc ky céac
hiép dinh bao ho dau tu cd lién quan,
cht y téi nhitng quy dinh vé cach xac
dinh NPT duoc bao ho thong qua qudc
tich cia phap nhan. Cac NDT c6 thé tai
co cdu cong ty, lwa chon thanh 1ap cong ty
con, hodc chuyén tru so chinh ctia doanh
nghiép, thuc hién kiém soat nudc ngoai. ..

4 Xem Jorun Baumgartner (2016), tr. 127.

' Nguyén don trong vu viéc nay la mot cong ty duwoc
thanh lap trong nudc, duoc kiém soat boi mot cong
ty Panama. Cong ty Panama lai do mot cong dan Bi
kiém soat. Bi la qudc gia ky két Cong wde ICSID cho
phép NDT khoi kién khi c6 sy chdp thuén, trong khi
Panama khi d6 chua la thanh vién Cong wéc ICSID.
2 National Gas SAE v Arab Republic of Egypt, ICSID
Case No ARB/11/7, Award (3 April 2014).
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dé c6 duoc qudc tich phu hop, va qua
doé dwoc mot hoac mot s ITA cé loi nhat
bao ho. Cac trong tai c6 xu hudng tir choi
“vén man” tim ra NDT thuc sp hay lam
rd yéu t6 “kiém soat nudc ngoai” do cac
ITA thuwong khong quy dinh 16 trong phan
dinh nghia NDT. Tuy nhién, mét s6 IIA
thé hé méi da cé nhitng quy dinh that chat
cac hoat dong nay cua cac NDT.

Thir hai, thuc hién cac hoat dong can
thiét dé dap tng yéu cau vé moi lién hé
mat thiét, thong qua mot so tiéu chi nhw
c6 hoat dong quan ly hiéu qua, hoat dong
kinh doanh dang ké. D& dap tng duoc
tiéu chi hoat dong quan ly hi¢éu qua, NDT
can c6 mot giam ddc thuong trd, hoat
dong kiém toan bét budc hang ndm, hoat
dong mua sam thuwong xuyén, va dia chi
& qudc gia co6 ITA. D6i véi tiéu chi ¢6 hoat
dong kinh doanh dang k& NDT can cé
mot hoi dong quan tri, bién ban ctia hoi
dong quan tri, sy hién dién thuc t& lién
tuc, mot tai khoan ngan hang va nam gitt
c60 phan trong cac cong ty con mot cach
tich cueg,...

Thir ba, cht y t6i muirc kiém soat d€ co
quoc tich phu hop dua trén tiéu chi “kiém
soat nudc ngoai”. Mac du trong vu Lanco
International Inc. v Argentine Republic,
trong tai cho rang du chi nam gitr mot cd
phéan, NDT ciing c6 thé dwoc bao ho boi
mot BIT. Tuy nhién, cho dén nay, chua
co treong hop nao dwoc biét toi 1a dat
ra gidi han vé ty 1& nam giit c6 phan d&
khoi dong mot vu ISDS thap hon so voi
vu Lanco (18%), khi diéu wdc khong dat ra
yéu cau vé ty 1é d6. Ngoai viéc nam gift ti
1é 6 phan hop ly, cac NDT ciing can cha
y t6i cac tiéu chi b6 sung nhu hoat dong
quan ly, quyén biéu quyét, hodc bat ky
tiéu chi nao hop ly khac dé chirng minh
o su “kiém soat nudc ngoai”.

Thit tu, cha y téi Diéu khoan tir chéi
loi ich. Trong cac ITA thé hé mdi, d€ han

8 UNCTAD (2005), tr. 15.
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ché€ tinh trang cong ty danh nghia c6 thé
duoc ITIA bao hg, cac qudc gia cd thé quy
dinh Diéu khoan tir chdi 1oi ich (Denial of
benefit clause) trong ITA bang cach loai trir
nhitng cong ty khong c6 hoat dong kinh
doanh dang ké tai qudc gia dau tw (hoac
cac quoc gia khac la thanh vién cta diéu
wdc) hay nhitng cong ty duoc so hiru hodc
kiém soat boi cong dan ctia nudce ti€p nhan
dau tu hodc qudc gia thi ba khong tham
gia diéu wdc.* Voi diéu khoan nay, cac
bén ky két cé thé “vén man cong ty” dé tir
ch&i NDT thuee sy dang c8 gang tai co cadu
cong ty dé hwong loi tir cac hiép dinh dau
tw. Khi d6, cdic NDT can phai chuan bi san
sang dé€ chiing minh minh la NDT thuc su.

Tuy nhién, NDT ¢6 thé phan ddi qudc
gia ti€p nhan dau tu st dung Diéu khoan
ttr choi loi ich boi hiéu lwc hoi to ctia nd.
Néu mot qudc gia ti€p nhan dau te muodn
ttr choi trao wu dai ctia BIT cho mét NDT
cua bén ki két kia thi qudc gia d6 phai thuc
si thuee hién quyén nay ngay khi NDT bat
dau thuc hién hoat dong dau tw vao lanh
thd ctia nwdc minh bang cach thong bao
cho NDT biét. Tuy nhién, dé thuc hién
dugc quyeén nay, quoc gia ti€p nhan dau
tu budc phai c6 nang lpc dy doan trueedc,
phai biét nhitng nguoi kiém soat thuc sy
tat ca cac cong ty nwdc ngoai dau tw trén
lanh tho cua minh, cling nhu s ton tai cac
hoat ddng thuc chat ctia cac cong ty nay
trén lanh thd qudc gia thanh 1ap.* Do d¢,
quoc gia tiép nhan dau tw rat khoé ap dung
biéu khoan nay trén thuc tién, va day
cting la co hoéi cho cac NPT bao vé quyén
dwoc bao ho dau tw.

“ Trong truong hop nay, bi don vién dan Phan III
Hién chuong nang lwong (ECT) dé€ tit chdi loi ich
danh cho nguyén don — mot cong ty dwoc thanh lap
& Cong hoa Sip. Hoi dong trong tai cho rang Diéu
17.1 ECT cho phép céc bén ¢ quyén tir chéi loi ich
nhung “khong cé hiéu luc hoi t8”.

#Ng6 Quéc Chién (2017), Hién twong truc lgi cdc quy
dinh vé bdo h¢ diu tw thong qua kij thudt Treaty shopping,
Tap chi Nha nudc va phép luat s6 10/2017, tr. 43-55.
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Vinhu vu Plama v Bulgaria,* hoi dong
trong tai cho rang diéu khoan tir chéi loi
ich khong c6 hiéu lwc hoi t6.¥ Theo do,
qudc gia muon thiee hién quyén theo Diéu
17.1 ECT phai thong bao cho NDT biét
tredc khi NDT chinh thitc thuc hién bat
ky khoan dau tu nao vao qudc gia tiép
nhan dau tu. Hoi dong trong tai trong cac
vu viéc khéc cling chung quan diém voi
trong tai trong vu Plama, vi du nhu vu
Liman Caspian Oil v Kazakhstan*, Ascom
and Stati v Kazakhstan®, Pan American
Energy v Argentina®’, Khan Resources and
others v Mongolia®./.
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