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Bdi viét phén tich nhing diém mdi trong cdc quy dinh ciia Bo lugt Hinh sy nim 2015 (sia
d6i, b6 sung nim 2017 — goi tit la BLHS nim 2015) vé Téi xdm pham chd 6 ciia nguoi khdc,
dong thoi lam rd nhing han ché, ton tai trong cong tac xit Iy, dinh toi nham dé xudt mot s6°
kién nghi hoan thién t¢i danh ndy trong thoi gian t6i.
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The article studies new points in the provisions of the 2015 Penal Code (amended and
supplemented in 2017) on the Crime of trespassing on other people’s accommodation;
then clarifies the limitations in the handling and determination of this crime to propose
some recommendations to improve this crime in the upcoming time.
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hoan 2, khoan 3 Biéu 22 Hién phap
Kném 2013 quy dinh: “Moi ngwoi c6

quyén bat kha xam pham vé chd
. Khong ai duoc tir y vao chd 6 ciia nguoi
khéac néu khoéng dwoc nguoi d6 dong .
Viéc kham xét chd & do luat dinh”. Quyén
bat kha xam pham chd & ctia nguoi khéc
con duoc cu thé héa boi nhitng quy dinh
cua B0 luat T6 tung hinh sy, Luat Xu ly vi
pham hanh chinh.

Dé bao vé quyeén bat kha xam pham
vé chd & ctia cdng dan, BLHS nam 2015 da
quy dinh Tdi xdAm pham chd & ctia nguoi
khac. Co6 thé dinh nghia day la hanh vi
kham xét trdi phép phép luat chd ¢, dudi
trdi phdp luat nguoi khac ra khoi chd &
cua ho; chiém git chd & hoidc can trd tréi
phap luat nguroi dang 6 hodc nguwoi dang
quan ly hop phap vao chd & ctia ho hodc
c6 hanh vi xam nhap trai phap luat chd &
ctia ho, do ngwoi ¢6 nang luc trach nhiém
hinh su va du tudi chiu trdch nhiém hinh
sy thuc hién mot cach cd y, xam pham
dén quyeén bat kha xam pham chd & cta
nguoi khac duwgc Hién phap ghi nhéan va
phap luat Hinh sy bao vé.
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1. Quy dinh caa B¢ luat Hinh sy nam
2015, stta ddi b6 sung nam 2017 vé Toi
xam pham chd & ctia ngwoi khac

T6i xam pham chd 6 cta ngudi khac
duoc quy dinh tai Diéu 158 BLHS nam
2015 gom 03 khoan. So voi BLHS ndm
1999 (stta d6i, b6 sung nam 2009 — goi tat
la BLHS nam 1999) thi BLHS nam 2015
da c6 nhitng diém moi co ban vé Toi xam
pham chd & ctia nguoi khac nhw sau:

Thit nhdt, tén ctia Diéu luat da duoc
stra d6i thanh “Tdi xam pham chd o cta
nguoi khac” (Diéu 158) thay vi quy dinh
“Toi xam pham chd & ctia cong dan”
(Diéu 124). Su thay d6i nay la phu hop véi
quy dinh cua Hién phap nam 2013 “Moi
nguoi cd quyén bat kha xam pham vé chd
&” (Piéu 22) nham xac dinh ré khach thé
duoc bao vé la quyén bat kha xam pham
vé chd & ctia moi ¢4 nhan. Pong thoi, cum
tle “cong dan” la qua hep, chwa thé hién
hét ndi ham cac quy dinh trong diéu luat
nay, boi quyén tie do, dan chtt ma tdi pham
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nay xam hai la cac quyén con nguoi duoc
Hién phap bao vé, khong ké 1a cong dan
Viét Nam, nguoi nuedc ngoai hay nguoi
khong qudc tich sinh séng tai Viét Nam.
Viéc thay bang cum tir “ngudi khac” tai
khoan 1 thé hién hudéng md rong doi
twong, pham vi bao vé quyén con nguoi
ma ndi dung diéu luat da xac dinh.

Thir hai, khoan 1 Diéu luat nay da sta
doi, bd sung quy dinh vé hanh vi “hodc ¢
nhitng hanh vi khdc trdi phap luat khac
xam pham quyén bat kha xdm pham vé
chd & ctia cdng dan” thanh cac truong hop
pham t6i cu thé:

MGt 1, chiém gitr chd & hodc can trd
trdi phap luat ngwroi dang ¢ hodc ngwoi
dang quan 1y hop phéap vao chd ¢ cua ho:
Nguoi pham t0i dung moi thu doan trai
phap luat nham chiém gitt chd & hodc can
trd trai phép, khong cho nguoi dang &
hodc quan ly hop phép chd & dwoc vao
chd & ctia ho. Loai hanh vi t0i pham nay
duwoc bs sung trén co s6 tong két thuc tién
xét xt vé t0i nay trong nhitng nam qua.

Hai la, xam nhap trai phap luat chd
0 cua ngroi khac: Nguoi pham t6i te y
xam nhap chd ¢ ctia nguwoi khac ma khong
dwoc sy dong y ctia chu nha hoac nguoi
quan ly hop phap, ttc 1a tw y vao chd o
cta ngroi khac ma khong dwoc nguwoi do
dong y. Day la hanh vi méi duoc bo sung
thé hién dung tinh than va cu thé hoa
Hién phap ndm 2013 nham bao vé quyen
bat kha xam pham vé chd ¢, 1a quyén dan
st co ban cuia con nguoi, ctia cong dan.
Néu nguoi pham t¢i thye hién hanh vi ty
y xam nhap chd ¢ cua ngu(‘yi khac dé thuee
hién toi pham nhu giét nguroi hodc trom
cap tai san thi c thé phai chiu trach nhiém
hinh sy vé Toi xam pham chd 6 cta ngum
khac va Toi giét ngu’m hoac Toi trom cap
tai san theo nguyén tac pham nhiéu tdi.

Viéc thay doi, b6 sung ndi trén gop
phan nang cao tinh minh bach, rd rang,

tao diéu kién cho cac co quan tién hanh t&

tung ap dung mot cach thong nhat, tranh
bo lot t6i pham. Ngoai ra, khoan 1 Diéu
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luat nay con c6 sy diéu chinh vé mttc hinh
phat theo hudng tang nang trach nhiém
hinh sy: Loai bo hinh phat canh cdo, tang
thoi han cai tao khong giam gitt dén 02
nam (BLHS ndm 1999 quy dinh dén 01
ndm), nang muc hinh phat tu lén thanh ttx
03 thang dén 02 nam (BLHS nam 1999 la
tte 03 thang dén 01 nam).

Thit ba, khoan 2 Diéu luat nay bo sung
tinh tiét dinh khung tang ndng “Pham toi
02 lan tro lén”; dong thoi, cu thé hda tinh
tiet “Gay hau qua nghiém trong bang
cac tinh tiét “Gay anh hudng xdu dén
an ninh, trat tw, an toan xa hoi”; “Lam
nguroi bi xam pham chd o tu sat” 1a phu
hop véi thuee tien ddu tranh, phong chong
toi pham nay va giai quyét kho khan,
Vucmg mac, tao thuan loi trong thuc tién
ap dung. So véi khoan 2 biéu 124 BLHS
nam 1999 thi khoan 2 Biéu 158 BLHS nam
2015 nang muttc hinh phat tu 1én thanh tt
01 nam dén 05 nam (BLHS nam 1999 la
tr 01 ndm dén 03 nam). Quy dinh nay thé
hién thai d6 nghiém khac hon d6i véi cac
treong hop pham tdi quy dinh tai khoan
nay, ciing nhu tang cuong tinh ran de va
phong ngtra chung ddi véi tdi pham nay.

2. Nhitng han ché, bat cap trong quy
dinh cta B6 luat Hinh sy nam 2015 vé
T6i xAm pham chd & ctia nguodi khac

Qua nghién cttu cac quy dinh cua
BLHS ndm 2015 vé Téi xam pham chd &
ctia nguroi khac, gan véi thuc tién Cong
tac ddu tranh phong, chong tdi pham xam
pham quyén ty do, dan cha cua cong dan,
tac gia nhan thay mot s6 han ché, bat cap
sau day:

Thit nhét, vuéng mdc trong viéc xdc
dinh xu lyj vi pham hanh chinh hay hinh
sw d6i véi mot s6' hanh vi xdm pham ché &
cua ngwoi khdc

Nghién cttu cdc vdan ban quy pham
phap luat lién quan cho thay hién nay chua
c6 quy dinh cy thé hanh vi xam pham chd
0 cua nguoi khac thi bi x&t phat vi pham
hanh chinh ma chi quy dinh mét s6 hanh vi
duoc mo ta trong Diéu 158 BLHS nam 2015.
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Theo d¢, tai khoan 4 Diéu 13 Nghi dinh
s0 167/2013/ND-CP ngay 12/11/2013 cta
Chinh phut quy dinh xt phat vi pham hanh
chinh trong linh vitc an ninh, trat ti, an toan
xa hoi; phong, chdng t€ nan xa hoi; phong
chay va chita chdy; phong, chong bao luc
gia dinh (viét tat 1a Nghi dinh s& 167) vé xt
phat vi pham hanh chinh d6i véi hanh vi Vi
pham cac quy dinh vé quan ly hoat dong
kinh doanh dich vu bao vé thi:

“Phat tién tw 5.000.000 dong dén
10.000.000 dong do6i voi mot trong cac
hanh vi sau day:

... h) Thué dich vu bao vé nhung yéu
cau nhan vién dich vu bao vé st dung vii
lwec hodc thyre hién cdc hanh vi vi pham
phap luat, xam hai quyén va loi ich hop
phép ctia ca nhan, t6 chug; ...”

Ngoai ra, treong hop chiém git trai
phép tai san (nha 0) cta nguwoi khac thi co
thé bi xt phat theo Diéu 15 Nghi dinh s0
167. Theo do:

“... 2. Phat tién ttr 2.000.000 dong dén
5.000.000 dong dodi voi mot trong nhiing
hanh vi sau day:

e) Chiém gitt trai phép tai san cua
nguoi khac.”

Nhu vay, theo cac quy dinh trén cta
Nghi dinh s6 167 thi hanh vi dung vii luc,
de doa dung vii lic xam pham chd & cta
nguoi khac hodc chiém gite trai phép tai
san (nha &) ctia nguwoi khac c6 thé bi x
phat hanh chinh véi mtee phat tir 02 dén10
triéu dong. Co thé thdy, mot s6 hanh vi
dwgc mo ta trong cau thanh toi xam pham
chd o ctia nguredi khac cé thé bi xt Iy hanh
chinh hodc bi xt 1y hinh su. Tuy nhién,
chua cé quy dinh ro rang, cu thé truong
hop vi pham dén muc dd nao thi bi xw
ly hinh s, mc d6 nao thi bi x¢ ly hanh
chinh; diéu nay c6 thé gay bat cap, khong
thdng nhat trong thuc tién ap dung.

Thit hai, vuéng mdc trong viéc dp
dung tinh tiét “gdy dnh huong xdau dén an
ninh, trat tu, an toan xa hoi”
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Viéc xac dinh thé€ nao la “gay anh
huwong xau dén an ninh, trat tw, an toan
xa hoi” trén thuece t€ khong hé don gian boi
day la mot tinh tiét dinh khung tang nang
mang tinh dinh tinh, chung chung, chua
c6 van ban cu thé nao huéng dan 4p dung.
Do do, viéc xac dinh, danh gia phu thudc
phéan 16n vao nhan thtrc cht quan cta cac
chu thé, chwa co sd nao d€ danh gia va co
quan c6 tham quyeén nao xac nhéan, danh
gia hau qua cua hanh vi xam pham cho &
cua nguoi khac gay anh huwong xau dén
an ninh, trat ti, an toan xa hoi. Bén canh
d6, mirc d6 anh hudng xdu ciing chua cé
si phan biét (chi quy dinh anh huéng xau
ma chua quy dinh gay anh huong rat xau,
dac biét xau dén an ninh, trat ty, an toan
xa hoi).

Thit ba, BLHS nam 2015 chua c6 co
s6 phdp ly dé xir 1y trong mot so truong
hop nguoi pham t9i gay hau qua nghiém
trong khac

biéu 158 BLHS nam 2015 quy dinh
mot cach khong bao quat hét duoc cac
treong hop gay hau qua nghiém trong
khac do hanh vi xAm pham chd & cta
nguoi khac gay ra. Boi 1€, c6 nhiéu truong
hop nguoi pham tdi thyc hién hanh vi
xam pham chd & ctia nguoi khac ¢ thé
c0 y hodc v0 y gay ra nhitng thiét hai vé
thé chat, vat chat hodc tinh than cho nguwoi
khac. Tuy nhién, nhitng hau qua do hanh
vi xAm pham chd ¢ ctia nguoi khac trén
lai chwa dugc BLHS nam 2015 quy dinh
thanh cac tinh tiét dinh khung tang nang
nén chua cé ché tai thich dang xa ly doi
voi cac truong hop nay.

Thit tu, vuéng mdc trong viéc thong
nhat khdi niém “ché 6”

BLHS va cdc van ban hudng dan thi
hanh chua c6 huéng dan cu thé thénao la
“chd ¢”, dan dén nhiéu quan diém khong
thong nhat, kho khan trong viéc xac dinh
trdch nhiém hinh su ctia cdc co quan
tién hanh t6 tung. Vu viéc dién hinh:
Thang 5/2018, Binh Van Htu (ngu tinh
Tién Giang) mua can nha s6 111 Ba Hom
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(phuwong 13, Quan 6, TP. H6 Chi Minh).
Nha nay nguyén thudc s¢ httu ctia lam
dong thwa ké. Thang 6/2018, d6ng Hau
lam xong thu tuc dang ky sang tén nha,
dat trén. Bung ngay 12/6/2018, bén ban
nha, dat da giao nha, dat cho 6ng Hitu va
bén 6ng Hitu da dén nhan nha, dat. Bat
ngo, vira khi bén 6ng Htu nhan xong thi
c6 mot nhdm nguroi, trong d6 c6 ngwoi la
ho hang ctia bén ban nha da dén gay rdi,
dong thoi bé khoéa ctra, cong rao, chiém
gitt luén nha, ddt d6 cho dén nay. Ong
Hitu da nhiéu lan vao nha dé€ yéu cau
dwogc nhan lai bat dong san thudc quyén
so0 hitu hop phap ctia minh nhung nhém
nguoi trén da ngan can, khong cho 6ng
vao. Ong Hitu gtri don t& giac dén Cong
an Quan 6, Co quan Canh sat diéu tra
Cdng an Quan 6 da ra quyét dinh khoi to
vu an xam pham chd o cta ngroi khéc tai
nha, dat s6 111 Ba Hom. Tuy nhién, Vién
kiém sat nhan dan Quan 6 cho rang hanh
vi néu trén ctia nhitng nguoi trong gia
dinh ctia ngwoi ho hang chti nha ct chua
du yéu td cau thanh toi pham; 6ng Hiru
la chti s¢ hitu, st dung hop phdp nha, dat
0's6 111 Ba Hom (phuwong 13, Quéan 6, TP.
HO Chi Minh) nhung thuec té chwa 6 ngay
nao nén nhitng nguoi dang chiém hitu
nha, dat khong hop phdp khong pham
toi nay. Do vay, Vién kiém sat nhan dan
Quan 6 da ra van ban yéu cau Co quan
Canh sat diéu tra Cong an Quan 6 huy
quyét dinh khoi t6 dé va Canh sat diéu
tra Cong an Quan 6 da ra quyét dinh huy
bo quyét dinh khoi t6 vu an xam pham
chd & ctia ngudi khac!.

Nghién cttu cac van ban quy pham
phap luat lién quan cho thdy, theo quy
dinh tai khoan 9 Biéu 2 Luat Xt ly vi pham
hanh chinh ndm 2012 thi chd ¢ dwoc dinh
nghia nhu sau: “Chd & 1a nha ¢, phuong

! Xem bai viét “Nghich lyj xdm pham chd & nguoi khdc
nhung khong bi xw ly”, https://plo.vn/phap-luat/
nghich-ly-xam-pham-cho-o-nguoi-khac-nhung-
khong-bi-xu-ly-919842.html, truy cap 08 gio 45 phut
ngay 30/5/2022.
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tién hodc nha khac ma cong dan st dung
dé cu trt. Chd o thude quyén so hitu ctia
cong dan hoac duoc co quan, td chic, ca
nhan cho thué, cho mwon, cho o nho theo
quy dinh ctia phap luat”.

Phap luat hién tai chi dinh nghia
“chd &” nhung chwra c6 quy dinh huwdéng
dan cu thé xac dinh khi nao mot dia diém
dwoc coi 1a chd & ctia mdt nguodi, dan dén
nhiéu cach hiéu khac nhau trong thuc
tién 4p dung. Theo quan diém cta chting
t6i, d€ dam bao pht hop véi thuc tién thi
mdt dia diém dwoc coi 1a chd & ctia mdt
nguoi khi ngudi d6 bat dau st dung nha
0, phuwong tién hodc nha khac dé€ cu trq,
sinh sOng.

Mt khac, mot s6 quan diém cho rang
“chd &” theo noi dung Piéu 158 Bo luat
Hinh sy 2015 (stra d6i, b6 sung nam 2017)
phai 1a chd & hop phdp. Vi theo quy dinh
cua Hién phap nam 2013 tai Diéu 22 da
hién dinh: “Cong dan c6 quyén c6 noi &
hop phap” va theo quy dinh tai khoan 1
biéu 12 Luat cw trd nam 2006 (dwoc stra
déi, b8 sung ndm 2013) thi “Chd & hop
phap la nha 6, phuong tién hodc nha khac
ma cong dan st dung dé cw tra. Chd o
hop phap c6 thé thudc quyeén so hitu ctia
cong dan hoac duoc co quan, td chic, ca
nhan cho thué, cho mwon, cho 6 nho theo
quy dinh ctia phap luat”. Voi cac quy dinh
nhu trén c6 thé hiéu, doi twgng xam pham
ctia t6i xam pham chd & ctia nguoi khac
phai 1a chd & hop phép.

Theo quan diém ctia chung tdi, c6 thé
hiéu ndi ham “chd &” theo tinh than diéu
luat 1a chd & hop phép hodc chd o bat hop
phép, bdi 1é viéc xac dinh chd & hop phap
hay chd & bat hop phép thudc vé cac co
quan nha nuwdc c6 thaim quyén. Hon nita,
viéc khong phan biét chd 6 hop phap hay
khong hop phap con nham giit gin trat tw
xa hoi 6n dinh, gép phan bao vé cong dan
tot hon, tranh truong hop loi dung chd &
khong hop phap dé€ xam pham quyén cu
tri ctia nguoi khac, gdy mat an ninh trat
tw, an toan xa hoi.
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3. Mot s6 kién nghi, dé xuat

Nhitng khé khan, vuéng mac néu
trén it nhiéu da dan dén cong tdc xét xtr
va dau tranh phong va chong t6i pham
nay chua that su triét d€ va chua dong
bd, hiéu qua. Do d¢, viéc dwa ra mot so
giai phap hoan thién phap luat, ddc biét
la cac quy dinh cua BLHS nam 2015 vé
Téi xam pham chd & cua nguwoi khac
khong chi c6 y nghia quan trong d6i voi
viéc xay dung cac giai phdp httu hiéu dé€
phong ngtra t0i pham nay mot cach co
hiéu qua, ma con bao dam quyén tu do,
dan chu cua cong dan, quyén con nguwoi
mot cach thiét thiee nhat.

Thir nhat, d6i vdi mot s6 hanh vi xam
pham chd ¢ ctia ngudi khac dwoc mo ta
theo Diéu 158 BLHS nam 2015, vi chwa
c6 quy dinh tiéu chi danh gia cu thé, ro
rang trong viéc xtt ly hanh chinh hay xt
ly hinh su nén dan dén ton tai trong thuc
tién 1a d€ dam bao “an toan”, cic co quan
tién hanh t6 tung thuong chon phuwong an
xt ly hanh chinh d&i v6i nguoi ¢6 hanh
vi xam pham chd & ctia ngudi khac hodc
qua dé cao vai tro ctia phap luat hinh su
ma khong quan tam dén tinh chat, muc
do, hau qua ctia hanh vi xam pham chd &
cua nguoi khdc, anh huwong dén tinh dung
dan, chinh x4c ctia trach nhiém hinh sy
va cé thé dan dén oan sai. Do d6, d¢€ ap
dung cac quy dinh vé Tdi xdAm pham cho
O ctia nguoi khac, tac gia kién nghi Hoi
dong tham phan Toa 4n nhan dan t6i cao
can som ban hanh huéng dan cu thé viéc
ap dung to6i pham nay vdi nhitng tiéu chi
danh gia cu thé d€ phan dinh gita trach
nhiém hinh sy va ché tai hanh chinh.

Thit hai, can c6 nhitng quy dinh cu
thé huong dan chi tiét viec ap dung tinh
tiét “gay anh huong xdu dén an ninh, trat
tw, an toan xa hoi”. D€ dam bao phap luat
hinh sy duoc dp dung thong nhat, co quan
nha nudc c6 thdm quyén can sém van ban
huwdng dan chi tiét 4p dung tinh tiét dinh
khung ting ndng “gay anh huwéng xdu
dén an ninh, trat ty, an toan xa hoi” theo
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huéng: Dua ra cdc quy dinh trong ting
treong hop cu thé, mic d9, pham vi anh
hwong déi voi tinh hinh an ninh trat tw,
an toan xa hoi. Pong thoi, can c6 quy dinh
chat ché trinh tu thu thap, tiép nhan déi
véi tinh hinh, phan dnh ctia nhan dan vé
cac hanh vi xam pham chd & cta nguoi
khac “gay anh huong xau dén an ninh,
trat tir, an toan xa hoi”, co so danh gia
(bao nhiéu hanh vi, trong khoang thoi
gian bao nhiéu, s6 lwgng nguoi tham gia,
anh hudng nhu thé nao, hau qua ...) va
cac co quan c6 thdm quyén danh gia (¢
thé la Cong an xa phwong, thi trdn hoac
Uy ban nhan dan cac c&p) vé cac hanh vi
“gay anh hwong xadu dén an ninh, trat tu,
an toan xa hoi” dé lam can ct xu ly.

Thir ba, can bd sung thém tinh tiét
“Gay hau qua nghiém trong khac” vao
khoan 2 biéu 158 BLHS, dong thoi cé
nhitng quy dinh cy thé huéng dan chi tiét
vé cac treong hop gy hau qua nghiém
trong khac do hanh vi xAm pham chd &
cua nguoi khac gay ra. Mot s6 truong
hop 6 thé thudc tinh tiét “Gay hau qua
nghiém trong khac” can duogc quy dinh
va hudéng dan nhu: Gay chét nguoi ngoai
nhitng truong hop dung v luc; Gay ton
hai cho sttc khoe ctia nguoi khac ngoai
treong hop dung vii luc; Gay thiét hai vé
tai san; Lam cho nguoi bi dudi ra khoi nha
di lang thang, phai bo hoc,...

Thir tw, Lién nganh cdc co quan tw
phap trung wong trén co sé tong két thuc
tién, danh gid viéc dau tranh phong chong
t0i pham nay trong thoi gian vira qua, can
sém ban hanh van ban huéng dan cu thé
vé viéc hiéu thong nhdt nhu thé nao la
“chd o”. Theo d6, ndi dung hudng dan
can theo hudng chi can c6 cac hanh vi nhw
quy dinh tai khoan 1 Biéu 158 BLHS nam
2015 la ¢6 dau hiéu ciu thanh tdi pham
ma khong quy dinh d6 1a chd & hop phéap
hay bat hop phap; dong thoi xac dinh thoi
diém mot dia diém khi nao dwoc coi la
chd & ctia mét ca nhan va dwa ra cac vi du
dedé dang dinh t0i trong thuec té./.
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