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HINH SU CROATIA VA BAI HOC KINH NGHIEM CHO VIET NAM
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Nguoi dai dién ciia phdp nhdn la mot trong nhiing vin dé quan trong ciia thu tuc truy ciiu

trdch nhiém hinh sy phdp nhan. Bai viét phan tich, so sinh quy dinh cia phap ludt t6 tung
hinh sy Viét Nam véi phdp ludt Croatia vé nhiing ndi dung lién quan dén nguoi dai dién cia

phdp nhén bi truy citu trach nhi¢m hinh sy. Trén co s6 d6, tdc gid dua ra nhimg dé xudt nham

hoan thién quy dinh ciia phép ludt t6 tung hinh sy Viét Nam vé vin dé ndy.
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One of the most vital matters in criminal proceedings is representative of accused legal

person. The article focuses on analyzing and comparing provisions of Vietnamese criminal

procedure law and the law of Croatia related to representative of accused legal person.

Thereby, the authors propose recommendations to amend provisions of our criminal

procedure law regarding these matters.
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1t hinh thanh va hoat ddng co6 hiéu

qua cua cac phap nhan thuwong

mai gop phan thic day su phat
trién cua nén kinh té, tao ra lgi nhuan
cho doanh nghiép, viéc lam cho nguwoi
lao ddng... Tuy nhién, trén thyc t&€ mot
s6 phdp nhan da c6 hanh vi vi pham
phap luat, gay thiét hai nghiém trong
cho xa hoi. Truedc day, do phap luat hinh
sit nudc ta chwa thira nhan phdp nhan
la chu thé cua tdi pham nén khong thé
xtt ly hanh vi pham t6i ctia phap nhan.
D& khic phuc han ché nay, nha lam luat
da b6 sung nhing quy dinh méi vao
B6 luat Hinh sy nam 2015 (stra d6i, bo
sung nam 2017) d€ ¢ thé truy ctru trach
nhiém hinh sy (TNHS) d6i véi phap
nhan thuong mai pham t6i. Pay la mot
sw thay d6i quan trong trong qud trinh
lap phap, ddp tng nhiing yéu cau cua
thue tién.
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Khi tham gia vao qua trinh giai
quyét vu an hinh s, moi hoat dong to
tung ctia phap nhan bi truy cttu TNHS
déu phai dugc thuc hién thong qua mot
ca nhan goi la ngwoi dai dién theo phap
luat. biéu nay cho thdy ché dinh nguoi
dai dién cta phap nhan gitt vai tro rat
quan trong trong viéc giai quyét kip thoi,
nhanh chéng cac vu an hinh su; dong
thoi cling gitp bao dam cac quyén va loi
ich hop phéap cta phap nhan.

Bai viét nay nghién cttu vé nguoi
dai dién ctia phdp nhan khi tham gia
t0 tung hinh sy (TTHS) thong qua viéc
phan tich, danh gia cac quy dinh ctia B
luat T6 tung hinh sw ndm 2015 (BLTTHS

* Tién si, Phé Truong Khoa ludt hinh su, Truong
B6 mén Ludt t6 tung hinh su, Truong Dai hoc Ludt
Thanh ph6 H6 Chi Minh
** Hoc vién Cao hoc Ludt, Truong Dai hoc Ludt
Thanh phd H6 Chi Minh
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nam 2015) ctia Viét Nam va so sanh vadi
phap luat caa Croatia, cu thé la Luat vé
trach nhiém cta phap nhan d6i véi toi
pham (Act on the Responsibility of Legal
Persons for the Criminal Offences).
Nhom tac gia lua chon phap luat Croatia
dé nghién ctru va hoc tap boi day 1la mot
trong s it cac qudc gia trén thé gidi o
mot van ban phap luat riéng diéu chinh
vé tha tuc truy cieu TNHS ctia phdp nhan.
Noi dung ctia bai viét xoay quanh mot s6
van dé nhu: Xac dinh nguoi dai dién cua
phap nhan; thoi han c nguwoi dai dién
va thoi diém nguoi dai dién tham gia
to tung; tham quyeén chi dinh nguoi dai
dién va chi phi tham gia td tung; quyén
va nghia vu cua ngroi dai dién khi tham
gia t0 tung. Trong bai viét, nhom tac
gia da két hop hai phuwong phap nghién
ctu pho bién cuia khoa hoc phép ly la
phuong phap nghién ctu ly thuyét luat
hoc va phuong phéap so sanh? Két qua
nghién cttu cho thay mét s6 quy dinh cta
BLTTHS nam 2015 vé nguoi dai dién cua
phép nhan van con nhitng diém han ché,
6 thé gay ra kho khan trong qua trinh ap
dung phap luat. Trén co so tham khao co
chon loc ttr cadc quy dinh cua phap luat
Croatia, nhom tac gia dwa ra mot s6 dé
xudt nham gép phan hoan thién ché dinh
nguoi dai dién cia phdp nhan bi truy cttu
TNHS trong phap luat TTHS Viét Nam.

1. Xac dinh nguoi dai dién cua phap
nhén tham gia t6 tung hinh sy

! Luat nay duoc ban hanh vao ngay 11/09/2003. Xem:
Republic of Croatia, The Act on the Responsbility of
Legal Persons for the Criminal Offences. Nguon truy cap:
http://www.vsrh.hr/CustomPages/Static/HRV/Files/
Legislation__Responsibility-Legal-Persons-CO.pdf

2 Tham khao thém D3 Minh Khoi, Duong Hong Thi Phi
Phi, Pham Thi Phwong Thao (2016), Phirong phdp, quy
trinh va kij thudt nghién cieu co ban trong khoa hoc phdp 1y,
Nxb. Dai hoc quéc gia TPHCM,, tr. 41 - 45, 54 - 59.
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1.1. Pham vi nhiing nguoi c6 thé tro
thanh nguoi dai dién cua phdp nhin tham
gia to tung

Dbiéu 27 Luat vé trach nhiém cta phap
nhan d6i véi tdi pham cua Croatia quy
dinh nguoi dai dién ctia phap nhan khi
tham gia TTHS nhu sau:

“(1) Phdp nhan bi budc tgi trong t0' tung
hinh sy dwoc dai dién boi ngueoi dai dién, do la
nguoi diege 1y quyén thiec hién moi hoat dong
ma nguoi bi bugc t9i ¢6 thé thuc hién.

(2) Phdp nhan bi budc toi chi dwoc co
mot nguoi dai dién. Dai dién cua phdp nhin
bi budc tgi cé thé’la bat ki nguoi nao co tham
quyén hop phdp (legally competent physical
person) va ndi tiéng Croatia.

(3) Nguwoi dai dién dwgc chi dinh (be
designated) boi co quan cia phdp nhan (legal
person’s body) hodc nguwoi dai dién theo phap
ludt, theo mot quyét dinh cua co quan nha
nwoc co tham quyén, theo quy dinh cia hiép
hgi (articles of association), bang ghi nho
(memorandum) cua doanh nghiép hodc mgt
quyét dinh ciia co quan phdp nhan.

14

Quy dinh trén cho thdy phap luat
Croatia khong gioi han ngwoi dai dién cua
phép nhan tham gia td tung phai la nguoi
dai dién theo phap luat ma thay vao do
chi can hai diéu kién la c6 tham quyén hop
phap va noi duoc tiéng Croatia. Nguoc
lai, BLTTHS nam 2015 (biéu 434) cta Viét
Nam chi thita nhan nguoi dai dién theo
phap luat cua phap nhan la nguoi tham
gia t0 tung trong qua trinh giai quyét vu
an hinh sy’. Nguyén nhan c6 thé xuat
phat tt nhan thic ngwoi dai dién theo
phap luat 1a nguoi hiéu rd va chiu trach

3 Trir truong hop nguoi dai dién theo phap ludt cta
phéap nhéan bi khéi t6, diéu tra, truy td, xét xt hoac
khong thé tham gia t8 tung dugc.
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nhiém vé cac van dé lién quan dén hoat
dong ctia phap nhan. Tuy nhién, nhém tac
gia cho rang 1y do chinh ctia viéc wu tién
Iera chon nguoi dai dién theo phap luat
1a nham tao diéu kién thuan loi cho viéc
thu thap thong tin, chiing ctt chitng minh
hanh vi pham t6i ctia phap nhan va ¢ day
nha lam luat “dwong nhu” da dong nhat
phéap nhan bi budc t9i vdi nguoi dai dién
theo phap luat ctia phdp nhan. Biéu nay
khong hop ly vi nguoi dai dién tham gia
TTHS vdéi muc dich chinh la thay mat cho
phap nhan thuc hién cdc quyén to tung
nham bao vé loi ich hop phép cta phap
nhan dé. Vi vay khong nén dat ra gidi han
nguoi dai dién cho phdp nhan tham gia
t0 tung tredc hét phai la nguoi dai dién
theo phap luat ma c6 thé hoc tap quy dinh
tai Diéu 27 Luat vé trach nhiém cua phap
nhan doi voi ti pham ctia Croatia.

Vé van deé lpa chon nguoi dai dién
cua phap nhan, khoan 1, 2 Diéu 28 Luat
vé trach nhiém ctia phap nhan d6i véi toi
pham ctia Croatia quy dinh nhw sau:

“(1) Trong lan triéu tdp dau tién, Toa dn
sé thong bdo phdp nhin rang ho cé nghia vu
chi dinh nguwoi dai dién ciia minh trong vong
08 ngay sau khi nhan dwoc Iénh triéu tap.

(2) Néu phip nhin khong chi dinh nguoi
dai dién cua minh trong thoi gian néu tai
khodan 1 cua Diéu nay thi Toa dn sé chi dinh
nguoi dai dién trwedc khi tién hanh t6'tung.”

Theo quy dinh trén, nghia vu chi
dinh va dong thoi cling 1a quyén lwa chon
ngwoi dai dién cho phdp nhan khi tham
gia t0 tung truedc tién ludn thudc vé phap
nhan. Doi véi Viét Nam, nha lam luat
da chia thanh hai nhém truong hop*: (a)
Nguroi dai dién theo phip ludt cua phip nhin
bi khoi to, diéu tra, truy to, xét xir hodc khong

4 Doan 2, doan 3 khoan 1 Diéu 434 BLTTHS nam 2015.
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thé' tham gia t6"tung dwoc thi phdp nhin phai
cur nguoi khac lam nguoi dai dién theo phip
ludt ctia minh tham gia t6"tung; (b) Tai thoi
diém khoi to, diéu tra, truy 10, xét xir ma phip
nhin khong cé ngwoi dai dién theo phap ludt
hodc c6 nhiéu nguoi cung la dai dién theo
phdp ludt thi co quan cé thdm quyén tiéh hanh
t0"tung chi dinh mot nguwoi dai dién cho phdp
nhan tham gia t6 tung. Phan tich nhing
quy dinh trén, nhém tac gia nhan thay co
cac van dé can ban luan bao gom?:

Thir nhit, quy dinh phap nhan phai
ctt “nguoi khic” lam ngwoi dai dién theo
phép luat ctia minh tham gia t0 tung la
mot quy dinh khong ro rang vi luat khong
néu diéu kién cu thé ctia “nguoi khic” la
gi? Nguoi nay cé bat budc phai la nguoi
ctia phap nhan hay khong? Quy dinh nay
can c6 van ban huéng dan cu thé dé tranh
gay ra kho khan, khong thong nhat trong
qud trinh &p dung phap luat. Thuc tién da
chttng minh khi nguwoi dai dién theo phap
ludt cua phdp nhan cling bi budc t6i thi
nguoi cung gop von da tir chdi tham gia
t0 tung voi tu cach nguoi dai dién theo
phép ludt ctia phap nhan dé va ay quyén
cho nguoi khac thay thé€ nhung khong
dugc chdp nhan®. Trong treong hop nay,
HDXX phai giai thich thém do nguoi dai
dién theo phap luat bi khéi t6 nén phap

5 Lé Huynh Tén Duy, “Thil tuc truy ciru trich nhiém
hinh sw phip nhin theo Ludt t6 tung hinh sw Vigt Nam va
m@t s6"quéc gia”, Ky yéu Hoi thao khoa hoc “Thu tuc
truy cttu trach nhiém hinh sy phap nhan thuong mai
, Treong Dai hoc

A I

- Nhiing van dé ly luan va thyec tién
Canh sat nhan dan, 2021, tr. 31 - 32.

¢ Tuyét Mai, Pong Ha, “Vu “nhdi” nhan hi¢u SABECO:
Trd ho so lam 1o bia Sai Gon Viét Nam c6 gid nhan hi¢u
khéong”, Tudi tré online (06/5/2021). Ngudn truy cap:
https://tuoitre.vn/vu-nhai-nhan-hieu-sabeco-tra-
ho-so-lam-ro-bia-sai-gon-viet-nam-co-gia-nhan-
hieu-khong-20210506102100349.htm, truy cap ngay
08/3/2022.
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nhan phai ctt ngroi khac lam ngwoi dai
dién tham gia t0 tung cht nguoi nay
khong phai la nguoi dai dién theo phap
luat theo dang ky ctia phap nhan’.

Thir hai, d6i vo6i treong hop phap
nhan c6 nhiéu ngwoi dai dién theo phap
luat thi tai sao phap nhan khong dwoc lya
chon ngwoi dai dién tham gia t6 tung ma
lai quy dinh trach nhiém cho co quan c6
thdm quyén tién hanh t0 tung phai chi
dinh mot nguwoi dai dién cho phap nhan?
Cach giai quyét trong truong hop nay
khong thé giong vdi treong hop phap
nhan khong c6 nguoi dai dién theo phap
luat. Khi phap nhan cung lic c6 nhiéu
nguoi dai dién theo phap luat thi quyén
lya chon nguoi nao trong sd ho lam nguoi
dai dién tham gia t6 tung trudc hét phai
thudc vé chinh phap nhan. Chi phap nhan
moi co du diéu kién xac dinh duwoc nguoi
nao lam nguoi dai dién sé to6t hon cho
viéc bao vé quyén va loi ich hop phap caa
phap nhéan. Vi vay, dé khic phuc diém bat
hop ly nay, trén co sd hoc tap kinh nghiém
tte phap luat Croatia, nhom tac gia dé xuat
stra d6i quy dinh tai doan tht 3 khoan 1
biéu 434 BLTTHS nam 2015 nhu sau:

“Tai thoi diém khéi t6, diéu tra, truy t6, xét
xt¢ ma phap nhin khong cé ngueoi dai dién theo
phdp ludt thi co quan c6 tham quyén tién hanh
t6"tung chi dinh mot nguwoi dai dién cho phap
nhan tham gia t6" tung hodc c6 nhiéu nguoi
cung la dai dién theo phdp ludt thi co quan cé
thdm quyén tiéh hanh t6 tung chi dinh mot
trong nhitng nguoi d6 lam nguwoi dai dién cho
phdp nhin tham gia t0" tung néu phdp nhin
khong cw nguoi trong thoi han ludt dinh.”

1.2. Nhiing trwong hop khong dwoc
lam nguoi dai dién cho phdp nhin tham
gia t0 tung

7 Tuyét Mai, Dong Ha, tldd chu thich s 6.
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Khoan 5 Diéu 27 Luat vé trach nhiém
ctia phép nhéan d6i v6i toi pham ctia Croatia
co quy dinh nhitng treong hop khong dwoc
lam nguoi dai dién cho phdp nhan tham
gia to tung, cu thé do la khi ho da duwoc trigu
tap voi tw cdch la nguweoi lam chitng trong cung
mot qua trinh t6'tung hodc la ngueoi bi khoi t6"vé
cung mot toi pham.

Trong khi d6, BLTTHS nam 2015 ctua
Viét Nam hoan toan khong quy dinh vé
nhirng treong hop khong dwoc lam nguwoi
dai dién theo phap luat cia phap nhan khi
tham gia TTHS. Diéu nay c6 thé dan dén
nhitng khé khdn, ling tang trong thuc
tién 4p dung phap luat. Cu thé, nguoi lam
ching co6 thé dong thoi la nguoi dai dién
theo phap luat ctia phap nhan tham gia t&
tung hay khong hodac ngwoc lai? Phap luat
TTHS Viét Nam khong cdm mot nguoi
cung luc tham gia td tung voi hai tu cach.
Tuy nhién, mot trong nhiing quyén cua
ngwoi dai dién theo phdp luat cua phap
nhan la “khong budc phai dwa ra loi khai
chong lai phdp nhan hodc budc phdi thiea nhin
phdp nhian minh dai dién ¢ t9i”®; nguoc lai
thi ngwoi lam ching c6 nghia vu “trinh
bay trung thwc nhirng tinh tiét ma minh biét
lién quan dén nguon tin vé toi pham, vé vu
dan va ly do biét dwoc nhitng tinh tiét do.”” Vé
van dé nay, ro rang Viét Nam c6 thé ng-
hién cttu va hoc tap kinh nghiém lap phap
ctua Croatia.

2. Thoi han ct nguwoi dai dién va thoi
diém nguoi dai dién tham gia t6 tung

Trong phap luat Croatia c6 quy dinh
vé thoi han d€ phap nhan ctt nguroi dai
dién' va treong hop chi dinh ngwoi dai

8 Diém d khoan 1 Diéu 435 BLTTHS nam 2015.

° Diém b khoan 4 Diéu 66 BLTTHS nadm 2015.

10 Xem quy dinh tai khoan 1 Diéu 28 Luét vé trach
nhiém ctaa phap nhan d6i véi t6i pham ctia Croatia
da trinh bay & phan trén.
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dién ctia phap nhan khi phap nhan khong
con ton tai. Cu thé tai khoan 3 Diéu 28
Luat vé trach nhiém cta phap nhan doi
vi toi pham quy dinh: “(3) Néu phdp nhin
khong con ton tai truwée khi c6 phin quyét
cudi cung, tiec la trwde khi hoan thanh thu
tuc t6" tung hinh sy va phdp nhin cé doanh
nghiép ké’nhiém hop phdp thi doanh nghiép
ké'nhigm sé cé nghia vu chi dinh nguoi dai
dién trong vong 08 ngay ké tir ngay phip
nhin cham dirt. Néu khong, nguwoi dai dign
sé dwoc chi dinh béi Toa dn trwée khi tién
hanh t6"tung.”

Vé thoi han dé€ phap nhan ct nguoi
dai dién theo phap luat tham gia t6 tung
thi BLTTHS nam 2015 hoan toan khong
quy dinh. Su thidu sét nay chac chan sé
gay kho khan cho co quan ¢6 tham quyén
tién hanh t6 tung vi khong thé tam ngung
qué trinh t6 tung trong mot thoi gian qua
dai dé cho nguoi dai dién duoc cir. Ngoai
ra, BLTTHS nam 2015 cting chwra quy dinh
vé viéc xac dinh nguoi dai dién theo phap
luat ctia phap nhan khi phdp nhan dang
tién hanh thu tuc pha san, giai thé, sap
nhap, chia tach.

Bén canh d6, BLTTHS nam 2015 cling
chuwa quy dinh vé thoi diém tham gia to
tung cua nguoi dai dién ndi chung va
ngwoi dai dién theo phap luat cua phap
nhan néi riéng. Vé nguyén tac, khi phap
nhan bat dau c6 tu cach t8 tung thi nguoi
dai dién theo phap luat cua phap nhan
cting dugc quyén tham gia vao qua trinh
TTHS. Nha lam luat can b6 sung thoi diém
cu thé vé sy xuat hién cua nguoi dai dién
theo phap luat cia phap nhan vi muc dich
chinh cia phap nhan thuwong mai la tim
kiém lgi nhuan; néu khong quy dinh cu
thé sé anh huong dén hoat dong ctia phap
nhan, ciing nhw cong viéc cta nguwoi dai
dién theo phap luat. Cé quan diém cho
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rang nguoi dai dién theo phap luat cta
phap nhan chi gitt vai tro quan trong va
can thiét khi tham gia t& tung tai phién toa
xét xtit, con cac hoat dong khac (nhu g
chting ctt, ti€p nhan va xac nhan cac tai
liéu) phap nhan c6 thé truc tiép thyce hién
ma khong can mot thé nhan thay thé'.
Quan diém nay co thé dua trén co s tham
khao quy dinh ctia phap luat cac nuoc
theo mo6 hinh tranh tung. Theo do, qua
trinh TTHS chi that su bit dau & giai doan
xét xt va chitng ctt noi (oral evidence)
duoc dé cao. Nhom tac gia bai viét khong
ung h quan diém nay vi Viét Nam theo
mo hinh t6 tung tham van cé két hop mot
vai ddc diém cua t6 tung tranh tung. Cac
giai doan khoi t0, diéu tra, truy t0 gitt vai
tro quan trong trong viéc tao tién dé bao
dam cho viéc xét xit cong bang, khach
quan va dung phap luat. Do d6, nguoi dai
dién theo phap luat caa phap nhan rat can
thiét phai tham gia t6 tung ttr nhitng giai
doan tién xét xt d€ cung cap thong tin cho
co quan c6 tham quyeén tién hanh td tung
va nam bat dién bién ctia qua trinh giai
quyét vu an.

3. Thim quyeén chi dinh ngwoi dai
dién theo phap luat cua phap nhan va
chi phi tham gia t6 tung

3.1. Tham quyén chi dinh nguoi dai
dién theo phdp ludt ciua phdp nhan

Tiép theo cac khoan da trich dan &
cac muc phia trén, khoan 4, 5 Diéu 28 Luat
vé trach nhiém ctia phap nhan d6i véi toi
pham cua Croatia quy dinh van dé chi
dinh nguoi dai dién theo phap luat cua
phap nhan (Designation of Representative)
nhu sau:

! Tran Ba Quang (2016), Thii tuc truy civu trach nhigm
hinh sy phdp nhin, Khéa luan t6t nghiép ctr nhan luat,
Truong Pai hoc Luat thanh phd H6 Chi Minh, tr. 59.
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“(4) Néu phdp nhin chi dinh nguoi
dai dién trdi voi quy dinh tai khodn 2 va
khoan 5 Diéu 27 cua Ludt nay, Toa dn cé
tham quyén sé yéu ciu phdp nhin chi dinh
mot ngwoi dai dién khac trong thoi han 08
ngay va cung cdp cho Toa dn mot ban tém
tat thich hop (appropriate brief). Néu phdp
nhan khong chi dinh ngwoi dai dién trong
thoi han néi trén, Toa dn cé tham quyén sé
chi dinh nquoi dai dién.

(56) Nguoi dai dién cua phdp nhin diegc
chi dinh boi Chanh dn Toa dn thong qua mot
quyét dinh dwoc giri cho nguoi nay va phip
nhan. Nguoi dwege chi dinh lam dqi dién va
phdp nhan cé quyén khiéu nai (appeal) quyét
dinh cua Toa dn, ma khong tri hoan viéc lam
nguoi dai dién.”

Nhu vay theo phdp luat Croatia,
thdm quyén chi dinh ngwoi dai dién cta
phap nhan khi tham gia td tung la Chanh
an Toa an. Trong khi d6, phap luat Viét
Nam chi quy dinh chung thdam quyén nay
thudc vé co quan c6 tham quyén tién hanh
t0 tung®. Kiém tra tit ca cac diéu luat tu
Diéu 36 dén biéu 48 BLTTHS nam 2015 vé
nhiém vy, quyén han va trach nhiém cta
nhiing nguwoi c6 thdm quyén tién hanh
t0 tung, nhom tac gia nhan thdy khong
c6 diéu luat nao ghi nhan rd6 quyén chi
dinh nguoi dai dién theo phap luat caa
phdp nhan tham gia t6 tung. Do d6, nha
lam luat nén xem xét bé sung quyén han
nay cho nhting cht thé nhw Thua truong,
Phé Thu truong Co quan diéu tra; Vién
treong, Phé Vién truong Vién kiém sat;
Chanh an, Phé Chanh an Toa an vao cac
diéu luat twong ting bao gom: Diéu 36, 41,
44 BLTTHS nam 2015.

3.2. Chi phi tham gia t6 tung ciia nguoi
dai dién dwoc chi dinh cho phdp nhin

2 Poan 3 khoan 1 Diéu 434 BLTTHS nam 2015.
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Mot van dé khac c6 lién quan la chi
phi ctia ngroi dai dién dwoc chi dinh cho
phép nhan. Diéu 31 Luéat vé trach nhiém
cua phap nhan d6i véi tdi pham caa
Croatia quy dinh cu thé nhw sau:

“(1) Lé phi va chi phi cin thiét cho nguoi
dai dién la mot phin chi phi ciia qud trinh to
tung hinh sie.

(2) Cdc chi phi cin thiét cho nguoi dai
dién dwgc chi dinh trong quad trinh t6" tung
hinh sw doi voi nhirng toi pham ma ngueoi dai
dién dwong nhién cia phdp nhan ciing bi bugc
101 sé duwgc 1ng triede tir ngan sich boi cic co
quan tién hanh t0'tung va sau do sé dwrgc hoan
trad lai tir ngueoi co nghia vu theo quy dinh cua
Ludt t6'tung hinh sw.”

Theo quy dinh trén, trong truong
hop nguoi dai dién theo phap luat cling
bi truy cttu TNHS vé cung tdi pham voi
phap nhan thi nguoi dai dién dwgc chi
dinh boi co quan ¢ thdm quyén tién hanh
t0 tung sé dwoc nhan chi phi cho viéc
tham gia t6 tung. Trong khi d6, khoan 4
biéu 135 BLTTHS nam 2015 quy dinh chi
phi t6 tung bao gom: “(a) Chi phi cho nguoi
lam chirng, ngwoi phién dich, nguwoi dich
thudt, nguoi bao chita trong truwong hop chi
dinh nguwoi bao chira; (b) Chi phi gidm dinh,
dinh gid tai san; (c) Cdc khodn chi phi khdc
theo quy dinh ciia phdp ludt”. Khao sat tat ca
cac quy dinh khac cia BLTTHS nam 2015
va hé thdng van ban huéng dan thi hanh,
nhém tac gia khong tim thdy bat ky quy
dinh nao vé chi phi t6 tung tra cho nguoi
dai dién ctia phap nhan dwoc chi dinh boi
co quan c6 tham quyén tién hanh t6 tung
(trong treong hop phap nhan khong cé
nguoi dai dién). Diéu nay khong dam bao
st cong bang, hop 1y cho nguoi dai dién
dwoc chi dinh khi ho da phai bo thoi gian
va cong sttcc dé€ tham gia t6 tung. Nhitng
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quy dinh tai Diéu 31 Luat vé trach nhiém
cua phdp nhan d6i vdi toi pham cua
Croatia r0 rang la mot su goi mo va tham
khao cé gia tri cho co quan lap phap cua
Viét Nam trong viéc hoan thién quy dinh
cua BLTTHS nam 2015 vé thu tuc truy ctu
TNHS ctia phdp nhan thuong mai.

4. Quyén va nghia vu cia nguoi dai
dién theo phap luidt cia phdp nhan khi
tham gia t6 tung hinh sy

Luat vé trach nhiém cua phap nhan
doi voi toi pham cua Croatia khong cé
nhtng quy dinh truc tiép, cu thé vé quyén
va nghia vu ctia ngroi dai dién ctia phap
nhan. Nhitng phat hién, danh gid caa
nhom tac gia trong muc nay cua bai viét
duwoc thuce hién duwa trén viéc so sanh voi
nhitng quy dinh teong tng ap dung cho
ngroi bi budc toi la cd nhan cting nhw viéc
tim hiéu cac van ban phéap luat huéng dan
thi hanh mot s6 quy dinh cua BLTTHS
nam 2015.

4.1. Quyén cua nguoi dai dién theo
phdp ludt cia phap nhin

Nguoi dai dién theo phap luat cua
phép nhan c6 cac quyén cu thé duoc ghi
nhan tai khoan 1 Diéu 435 BLTTHS ndm
2015. Nha lam luat da lwya chon mot so
quyén cua nguoi bi budc toi la cd nhan
khi tham gia t6 tung véi cac tw cach khac
nhau trong tung giai doan t6 tung (chu
yéu la quyeén cta bi can, bi cao) va chuyén
thanh quyén ctia nguoi dai dién theo phap
luat ctia phap nhan. Phap luat Viét Nam,
twong tu nhu phép ludt cua cac qudc gia
Chau Au luc dia, khong c6 sy phan biét
nhiéu gitta quyén va nghia vu t0 tung
ctua phap nhan véi thé nhan®. Tuy nhién,

5 Nguyén Hoang Anh, “Thii tuc truy citu trich
nhigm hinh sy d6i véi phip nhin 6 mot s6’ quoc gia va
nhitng goi mé cho Vigt Nam”, Tap chi Nghién ctru
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khong phai vi vdy ma danh dong tat ca
quyén va nghia vu td tung cta bi can, bi
céo la ca nhan vdi quyén va nghia vu t&
tung ctua nguoi dai dién theo phap luat
ctia phap nhan dang bi budc t6i'*. Nhom
tac gid ing ho cach thirclap phap hién nay
ctia nha lam luat, tée 1a van c6 mot diéu
luat riéng vé quyén va nghia vu ciia nguoi
dai dién theo phap luat cua phdp nhan
tham gia t6 tung. Mac du vay, cd thé thay
mot quyén cua nguoi bi to giac, nguwoi bi
kién nghi khéi t6 (biéu 57 BLTTHS nam
2015) da khong dwoc ghi nhan cho ngwoi
dai dién theo phap luat cta phap nhan, cu
thé do la: “Quyén dwoc thong bdo vé hanh
vi bi t0 gidc, bi kién nghi khoi t6”. Ngoai ra,
mot quyén khac caa bi can, bi cao ciing
khong duwoc ghi nhan trong quy dinh vé
quyeén cua nguoi dai dién theo phap luat
ctua phap nhan, d6 la: “Quyén trinh bay y
kién vé chirng cit, tai liéu, do vat lien quan
va Yeu ciu ngueoi co tham quyén tién hanh to’
tung kiém tra, danh gid”". Nhirng thiéu sét
nay vira khong cong bang cho phép nhan
trong qua trinh tham gia t0 tung, vira tao
ra su thiéu dong bd trong quy dinh cua
luat. Do d6, can b6 sung cac quyén trén
vao Diéu 435 BLTTHS nam 2015.

4.2. Nghia vu cia nguoi dai dién theo
phdp ludt cia phap nhan

lap phap, sd 21(373), thang 11/2018. Ngudn truy
cap: http://www.lapphap.vn/Pages/tintuc/tinchitiet.
aspx?tintucid=207650.

14 C6 tac gia cho rang nén loai bé Diéu 435 va bs sung
khoan 3 Biéu 434 BLTTHS nam 2015 véi noi dung;:
“Quyén va nghia vu cia nguoi dai dién theo phip ludt ciia
phdp nhan dwgc thuwc hién theo quy dinh tai cic diéu 57,
60, 61 cuia BY ludt nay, trir nhitng quy dinh chi dp dung
riéng cho cd nhin bi budc tgi.”. Xem Trinh Qudc Toan,
“Nghién ctru mgt s6"quy dinh ddic thit vé thi tuc TTHS
doi voi phdp nhan trong BLTTHS nam 2015”7, Tap chi
Khoa hoc Dai hoc Qudc gia Ha Noi: Luat hoc, tap 34,
s0 3(2018), tr. 24

15 Khoan 1 Biéu 60, khoan 1 Biéu 61 BLTTHS n&dm 2015.
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Khoan 2 Diéu 435 BLTTHS nam 2015
quy dinh cdc nghia vu ctia nguoi dai dién
theo phap luat cia phap nhan tham gia to&
tung nhu sau:

“a) Co mdt theo gidy triéu tdp cua nguoi
c6 tham quyén tién hanh t6'tung. Truong hop
ving mdt khong vi ly do bat kha khing hodc
do trd ngai khich quan thi c6 thé'bi dan gidi;

b) Chap hanh quyét dinh, yeu ciu cua co
quan, nguwoi co tham quyén tién hanh t6'tung.”

Lién quan dén van dé gai gidy triéu
tap cho nguoi dai dién ctia phap nhan dé
tham gia t0 tung, Diéu 30 Luat vé trach
nhiém cta phap nhan d6i voi toi pham cua
Croatia quy dinh ngan gon nhu sau: “Néi
nguoi dai dién dwoc trigu tap hop 1¢ khong xudat
hign va bién minh cho sy ving mdt ciia minh,
Toa dn c6 thé" ban hanh lénh dwa nguoi nay
dén trinh dién, voi diéu kién la trong gidy trigu
tdp da ghi r0 néu ho khong xudt hién thi sé bi
cuong ché”. Boi voi van dé nay, nhém tac
gia nhan thdy quy dinh cua phap luat Viét
Nam chi tiét hon so v6i phap luat Croatia.
Tuy nhién, c6 mot s6 ndi dung lién quan
dén gidy triéu tdp nguoi tham gia t6 tung
can phai xem xét lai.

Thoi gian qua, B6 Cong an, Vién kiém
sat nhan dan t6i cao va Toa an nhan dan
t61 cao déu cd van ban ban hanh cac biéu
mau t& tung riéng cta Nganh. Co quan
diéu tra st dung mau vin ban t3 tung ban
hanh kem theo Thong tu s& 119/2021/TT-
BCA ngay 08/12/2021; Vién kiém sat sw
dung mau vén ban td tung ban hanh kem
theo Quyét dinh s6 15/QD-VKSTC ngay
09/01/2018; Toa an stt dung mAu vin ban
t0 tung ban hanh kem theo Nghi quyét s&
05/2017/NQ-HDTP ngay 19/9/2017.

Trong hé théng cac bi€u mau hién
nay khong c6 biéu mau triéu tap nguoi
dai dién cua phap nhan tham gia TTHS.
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Biéu mau sd 211 cta B6 Cong an c6 tén
la “Gidy triéu tap” nhung trong phan ghi
cht lai c6 cau: “Bi hai, ngquyén don din su,
bi don dan sw, nguoi cé quyeén lpi, nghia vu
lién quan dén vu dn, nguwoi lam chirng, nguoi
chirng kién co nghia vu phai c6 mat theo Gidy
triéu tdp cilia nQuoi co tham quyén tién hanh
t0" tung; chdp hanh quyét dinh, yéu ciu cua
co quan, nguwoi ¢6 tham quyén tién hanh to
tung theo quy dinh cua phdp ludt. Trieong
hop ngwoi lam chikng, nguwoi bi hai, ngueoi bi
to’ gidc, ngueoi bi kién nghi khoi to ving mit
khong vi ly do bat kha khing hodc khong do
tré ngai khdch quan thi c6 thé'bj dan gidi theo
quy dinh tai Diéu 127 B¢ ludt To tung hinh
sw.” Nhu vay, biéu mau nay chi thich hop
d€ triéu tap bi hai, duvong sy, nguoi lam
chiing, nguoi ching kién. Do d6 trong
thoi gian tdi, cac co quan tw phap trung
wong can diéu chinh lai mau gidy triéu
tap nay dé c6 thé ap dung do6i véi nguoi
dai dién ctia phap nhan'®.

Theo quy dinh tai diém a khoan 2 Biéu
435 BLTTHS nam 2015, nguoi dai dién
theo phap luat ciia phap nhan cé nghia vu
phai c6 mét theo gidy triéu tap; néu vang
mat khong vi ly do bat kha khang hoac
do trd ngai khach quan thi cé thé bi dan
giai. Th& nhung trinh ty, tha tuc dan giai
nguoi dai dién theo phap luat cta phap
nhan dwoc thye hién nhu thé nao; nhitng
quy dinh vé dan giai nguoi 1am ching, bi
hai, nguoi bi t0 gidc, nguoi bi kién nghi
khoi to tai Diéu 127 BLTTHS nam 2015 cé
duoc 4p dung d6i véi viéc dan giai nguoi

16 Tham khao thém Nguyén Tat Thang, Nguyén Thi
Huyén Trang, “Quy dinh ctia phdp ludt vé diéu tra doi
v0i phdp nhan thwong mai pham t9i — Mot s6'vin dé dit ra
d6i v6i hoat dong diéu tra”, Ky yéu Hoi thao khoa hoc
“Tht tuc truy cttu trdch nhiém hinh sy phdp nhan
thuong mai - Nhitng van dé ly luén va thwc tién”,
tldd (chd thich s6 5), tr. 32.
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dai dién cua phap nhan hay khong thi
chua ro.

Trudc day, Bo Cong an c6 Quyét dinh
s0 1502/2008/QD-BCA ngay 10/9/2008 ban
hanh quy trinh bét, ap giai bi can, bi cdo,
nguoi c6 quyét dinh thi hanh an phat tu,
dan giai nguoi lam ching cta lyc lwong
canh sat bao vé va hd tro tw phap thudc
cong an nhan dan theo yéu cau cua cac
co quan tién hanh TTHS. Do van ban
nay huéng dan cho BLTTHS nidm 2003
nén ngay 15/5/2020, B Cong an da ban
hanh Thoéng tu sd 47/2020/TT-BCA quy
dinh thire hién nhiém vu bat, ap giai, dan
giai cua lwc lwong lam nhiém vu hd tro
tw phdp trong Cong an nhan dan d€ thay
thé. Khoan 3 Diéu 3 ctia Thong tw nay giai
thich: “Thwc hién nhiém vu dan gidi la viéc
co quan, nguoi dwgc giao nhiém vy thi hanh
bién phap dwa nguwoi lam chitng, nguwoi bi
hai, nguoi bi t gidc, nguoi bi kién nghi khoi
t0"va cdc trieong hop khdc theo quy dinh cua
phdp ludt dén dia diém theo yeu ciu tai lénh,
quyét dinh dan gidi ciia co quan, nguoi cd
thdm quyén.” Nhu vay, khi dan giai nguoi
dai dién theo phap luat cia phap nhan bi
truy ciru TNHS c6 dugc xem la thudce “cac
treong hop khac theo quy dinh ctia phap
luat” khong? Theo quan diém cua nhéom
tac gia, néu nha lam luat da liét ké cu thé
cac d6i teong c6 thé bi dan giai dua trén
quy dinh tai khoan 2 Biéu 127 BLTTHS
nam 2015 thi cling nén b6 sung thém doi
tuong la nguoi dai dién theo phap luat ctua
phap nhan bi truy ctu TNHS vao khoan
3 biéu 3 Thong tw s6 47/2020/TT-BCA cta
Bo Cong an dé tranh sy nhan thirc khong
thong nhdt gitta cac co quan cd thdm
quyeén trong thuc tién ap dung bién phap
dan giai nguoi dai dién ctia phdp nhan
tham gia t6 tung./.
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