CHINH SACH HINH SU VG1 HANH VI LAI XE
KHI CHIU SU ANH HUGNG CUA CHAT KiCH THICH -
KINH NGHIEM CUA MY VA BAI HOC CHO VIET NAM

NGUYEN HA KHANH LINH*

Ldi xe khi chiu sw dnh hudng ciia chdt kich thich (Driving unver the influence - DUI) la mot hanh vi
rdt nguy hiém, de doa nghiém trong dén an todn giao thong. Thyc tién cdc nuéc tién tién cho thdy cdc
hinh thitc xit 1 nghiém khdc bang chétai hinh sy cé tic dung ngdin ngia hi¢u qua hanh vi DUI, gitip
gidm thiéu nguy co xdy ra tai nan giao thong. Bai viét trinh bay nhimg kinh nghi¢m ciia Mij vé chinh
sdch hinh sy d6i v6i hanh vi DUI va dé xudt hodn thi¢n phdp ludt hinh sy ciia Viét Nam vé vin dé nay.

Tir khéa: Ldi xe khi chiu sy anh huong cia chdt kich thich, ldi xe sau khi uéng rugu bia, an todn
giao thong, tai nan giao thong, phdp ludt hinh su.
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Driving under the influence is an extremely dangerous behavior that threatens traffic safety
and becomes a global problem. It can be seen that severe punishments by criminal sanctions
affect to prevent DUI acts, helping to reduce the risk of traffic accidents. The article presents
American experience on criminal policy for DUI acts and proposes to improve Vietnam’s

criminal law on this issue.

Keywords: Driving under the influence, driving after drinking, traffic safety, traffic accidents,

criminal law.

1. Khai quat vé hanh vi 14i xe khi chiu
sy anh huong cta chat kich thich

Viéc 1ai xe khi chiu anh hwdng ctia cac
chat kich thich nhuw ruwou bia hay ma tay
la hanh vi rat nguy hiém cho an toan giao
thong duong bd. Day la van nan c6 tinh chat
toan cau, va dién bién rat phtc tap & Viet
Nam - mot qudc gia ¢ mtec do tiéu thu ruou
bia vao loai cao trén thé gidi. Chi tinh riéng
trong nam 2021, lgc lwong Canh sat giao
thong ca nudc da phat hién 161.324 treong
hop vi pham nong d6 con, 1.802 1ai xe dwong
tinh véi ma tay’.

Theo két qua khao sat cta T6 chic Y t&
thé giéi (WHO) ddi voi cac nan nhan nhap
vién vi tai nan giao thoéng, c6 téi hon 36% so
nguoi lai xe may va gan 67% nguoi 1ai 6to
c6 nong do con trong mau vt ngudng cho
phép. Con tai Viét Nam, theo thong ké cua

! Nguyén Diu, Quyét tam ngin chin i xe sir dung ma
tity, rwou bia khi ldi xe, Cong thong tin dién tor Bo Cong
an. Nguon truy cap: http://bocongan.gov.vn/tin-tuc-
su-kien/quyet-tam-ngan-chan-lai-xe-su-dung-ma-
tuy-ruou-bia-khi-lai-xe-d17-t31060.html
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ny ban An toan Giao thong Qudc gia, khoang
40% s6 vu tai nan giao thong va 11% s6 nguoi
chét cd lién quan rueou bia, con sd nay dang c6
xu hwdéng gia tang?.

Ruou, bia la nguyén nhan tryc tiép lam
giam t6c d§ phan Gng cta 1ai xe tir 10 - 30%;
lam giam kha nang diéu khién tu cha, phan
xa va thi luc, gdy anh hudng truc tiép dén thi
giac, qua trinh xtt ly va truyén tai hinh anh,
gdy udc tinh sai vé khoang cach dan dén gia
tang mtrc d0 rui ro va tai nan giao thong®. Ma
tay con la loai chat kich thich lam anh hudng
than kinh nhiéu hon ca rueou bia.

* Truong Dai hoc Ludt Ha N§i

2 Minh Hanh, 40% tai nan giao thong do nguwoi diéu
khién phwong tién udéng rugu bia, Bdo Lao déng dién
ttr. Nguodn truy cap: https://laodong.vn/xa-hoi/40-tai-
nan-giao-thong-do-nguoi-dieu-khien-phuong-tien-
uong-ruou-bia-1000563.1do

3 Nguyén Bich Thuy, Ty I¢ siz dung rwou, bia & Viét
Nam dang ¢ mirc bdo djng, bdo dién tir VietnamPlus.
Nguon truy cap: https://www.vietnamplus.vn/ty-
le-su-dung-ruou-bia-o-viet-nam-dang-o-muc-bao-
dong/288597.vnp
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Vi vay, viéc xtt li, ngan chdn hanh vi 1ai
xe khi chiu si anh hudng ctia chat kich thich
la rat can thiét. Trén thé gidi, hanh vi 1ai xe khi
chiu sy anh hudng cua chat kich thich thuwong
dwoc goi la DUI (Driving Under the Influence)
hay OUI (Operating Under the Influence).
Ngoai ra, phap luat Lién bang va tiéu bang 6
My con stt dung cac khai niém nhu DWI/OWI
(Driving/Operating While Intoxicated/Impaired),
voiy nghia teong tu.

2. Kinh nghiém caa My vé chinh sach
hinh su d6i véi hanh vi 14ai xe khi chiu su
anh hudng ctia chét kich thich

Theo s6 liéu cua B Giao thong van tai
Mj: Mdi ngay c6 32 ngudi dan nudc nay bi
chét vi cdc tai nan giao thong lién quan dén
DUI. Nam 2020, ¢6 11.654 nguoi chét vi cac tai
x€ say ruou. Vé tong thé, cing nhw moi nudc
tién tién khac, My co ché tai xt 1i hanh vi DUI
rat nghiém khac.

Tat ca cac bang ctia My déu c6 luat chong
hanh vi DUL Viéc lai xe khi ¢ nong d6 con
trong mau (Blood Alcohol Concentration
- BAC) ttr 0.08 tro 1én (nghia 1a trong 100ml
mau c6 80mg con) duoc coi la pham phap &
da s0 cac bang cua My. Riéng bang Utah tham
chi con ap dung giéi han nghiém khac hon la
BAC 0.05°.

Riéng ddi véi nguoi lai xe dudi 21 tudi
(la d6 tudi uéng ruou hop phap ¢ da s6 cac
bang cua My) thi gidi han nay sé thap hon rat
nhiéu, thuwong chi & mic BAC 0.01 dén BAC
0.05. Tuy nhién, tat ca cac bang 6 My déu da
ap dung luat khong khoan nhuong (zero-
tolerance law), xtr li 1ai xe dwdi 21 tudi khi ho
c6 nong do con trong mau hay trong hoi tho,
du 6 bat cit mirc dd nao, nén gidi han thuc t€
la BAC 0.00.

Mat khac, Co quan Quan ly An toan
Van tai Co gioi Lién bang My (Federal Motor
Carrier Safety Administration - FMCSA) ap

* U.S Department of Transportation (BO Giao
thong Van tai Hoa Ky), Impaired Driving Laws,
Enforcement and Prevention. Ngu6n truy cap: https://
www.transportation.gov/mission/health/Impaired-
Driving-Laws-Enforcement-and-Prevention

> U.S Department of Transportation (Bo Giao thong
Van tai Hoa Ky), Drunk Driving. Nguon truy cap:
https://www.nhtsa.gov/risky-driving/drunk-driving
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dung gidi han BAC 0.04 véi nguoi diéu khién
phuong tién thuwong mai (xe cho khach, xe
tai ro modc, xe bon, xe chd chdt ddc hai)®, va
BAC 0.01 v6i nguoi diéu khién cac phuong
tién van tai cong cong nhu xe bus’.

Nhu vay, c6 thé thay: Phap luat My cé
si phan hoda rat rd rang vé can ct xtt 1i hanh
vi DUI, tap trung vao tang nang trach nhiém
phép 1y véi cac treong hop DUI voi nguoi
dudi 21 tudi, nguoi diéu khién cac phuong
tiéen hang nang, phuong tién cong cong, la
nhitng d6i tuong thudc nhom nguy co cao.

Vé ché tai xtr phat v6i DUL: My ap dung
dong bo cac hinh thirc ché tai, ngay ca ¢ mic
dd xw li hanh chinh thi mGc phat cing rat
ning, khdng chi xt phat bang tién, ma con cé
thé phat lao dong cong ich, hoac phat giam
hanh chinh. Nguoi vi pham sé€ bi tedc quyén
stt dung gidy phép lai xe, hodc khda bd phan
danh Itra cta xe (néu mudn lai xe, nguoi vi
pham phai thdi vao may do lap trén thiét bi
khoa, d€ do nong do con trong hoi tho). Ngoai
ra, ho con phai tham gia khoa hoc cai nghién
reou, cling nhu phai chiu muttc phi bao hiém
cao hon rat nhiéu vi tién st vi pham ctia minh.

O mtc d6 hinh su, quan diém xw li cua
My d6i v6i hanh vi DUI ndi bat cac ddc diém
chinh nhw sau:

Thir nhat, xtr li ttr sém: Hinh sw hoa hanh
vi DUI ma khong can ¢6 hau qua phat sinh.
Nhin chung, cac bang ctia My déu c6 chinh
sach xtr 1i hinh sy véi hanh vi DUI, trén co s&
xac dinh day 1a hanh vi nguy hiém cao d¢ cho
xa hoi, co rui ro gay ra tai nan giao thong voi
hau qua nghiém trong.

Thir hai, tang nang trach nhiém hinh su
voi nhitng treong hop tai pham.

Mic du mbi bang ctia My déu cé chinh
sach hinh sy riéng véi hanh vi DUI, nhung
thong thuong, vé mat nguyén tac: Nhing
treong hop vi pham DUI [an dau tién, lan tha
hai, va [an tht ba sé dwoc xem nhw khinh t0i
(misdemeanor). Trach nhiém hinh sy sé tang

¢ FMCSA (Co quan Quan ly An toan Van tai co gidi
Lién bang Hoa Ky ), Commercial Driver’s License
https://www.fmcsa.dot.gov/registration/
commercial-drivers-license.

7 US. Code - Unannotated Title 18. Crimes and
Criminal Procedure § 343. Presumptions.
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dan khi tai pham, nhung sé khong vuot qua
12 thang tu giam, va tham phan thuong xem
xét d€ nguoi vi pham chi phai chiu hinh phat
tién hay phat lao dong cdng ich.

Tuy nhién, trong vong 05, 07, dén 10 ndm
sau khi ¢6 vi pham DUI dau tién (tuy theo
bang), néu nhu nguoi 1ai xe tiép tuc tai pham
lan tha ba, lan thit tu tro di, thi hanh vi nay sé
duwoc xem nhu trong toi (felony), va phai chiu
hinh phat ti giam rdt nghiém khac®. Hanh vi
DUI ciing c¢6 thé bi truy cttu trach nhiém hinh
sw nhu trong toi néu nhu mic nong do con
trong mau BAC ¢ mtc rét cao so véi quy dinh.
C6 thé thdy: Thoi gian xem xét tai pham la rat
dai, thuong la ttr 05 dén 10 nam, budc nguoi vi
pham phai ¢6 y thic khi 14i xe néu nhu khong
mudn bi xtt li nghiém khac vi tai pham DUL

Thir ba, xt 1i hinh sy dac biét nghiém
khéc khi nguoi c6 hanh vi DUI dé xay ra tai
nan giao thong lam chét nguoi.

Quan diém pho bién ¢ qudc gia thudc
dong ho phap luat thong luat (common law)
noi chung, My ndi riéng xac dinh: Phuong
tién giao thong co gidi duwong bd la ngudn
nguy hiém cao d¢. Vi vdy, nguoi diéu khién
phuong tién phai trai qua qua trinh hoc tap,
thue hanh, va thi 18y bang 14i xe rat nghiém
khdc va chit ché. Do dd, nguoi lai xe mdc
nhién duoc xem nhu ¢6 nhan thice vé nguy co
gay ra tai nan giao thong khi thiec hién hanh
vi DUL Diéu nay duoc xem nhu mét yéu to
tang ngng, dan dén viéc néu nhue nguodi lai xe
c6 hanh vi DUI dan dén gay ra tai nan giao
thong lam chét nguoi thi bén phia cong t6 co
thé truy t6 bi cdo vé toi danh ngd sat khong
te nguyeén (involuntary manslaughter), voi mitc
hinh phat cé thé1én dén 20 - 25 nam tu giam. Vi
du, biéu 191.5 Luat Hinh su bang California
cho phép tuyén an dén 10 ndm tu giam voi
hanh vi ngd sat xe c¢ (vehicular manslaughter)
khi ¢6 tinh tiét tang ndng la DUT’; Luat Hinh

8 National Conference of State Legislatures (Hoi
déng Lap phap Nha nudc Qudc gia Hoa Ky), Criminal
Status of State Drunken Driving Laws. Ngudn truy
cap: https://www.ncsl.org/research/transportation/
criminal-status-of-state-drunk-driving-laws.aspx

? California Penal Code 191.5(a): Gross Vehicular
Manslaughter While Intoxicated
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sw bang Virginia la ¢ thé dén 20 nam'. Tham
chi, bang Nebraska con xép hanh vi ng sat xe
c0 khi co tinh tiét tang nang DUI 1a trong toi
cap II, cho phép tuyén an dén 50 nam tu giam,
va tudc gidy phép lai xe dén 15 nam'.

3. Hoan thién chinh sach hinh sw cua
Viét Nam déi v6i hanh vi 14i xe khi chiu su
anh huwong ctia chat kich thich

Tai Viét Nam hién nay, cac ché tai phap
ly v6i hanh vi DUI da va dang dwoc tang
cuong, noi bat 1a viéc ban hanh Nghi dinh s6
100/2019/ND-CP ngay 30/12/2019 ctia Chinh
pht quy dinh x& phat vi pham hanh chinh
trong Iinh vuc giao thong duong bo va duong
sat, ting nang miic xt phat vi pham hanh
chinh d6i v6i hanh vi diéu khién phuong tién
giao thong ma trong mau va hoi tho c6 nong
d6 con, hodc trong co thé co chat ma tuy. Mtc
phat cao va hoat dong x phat hanh chinh ctia
luc luwgng chiic ndng da han ché dang ké hién
teong DUL

Tuy nhién, vé khia canh phap li hinh
sit, viéc xtt li cdc hanh vi gay tai nan giao
thong nghiém trong vi DUI van gdp nhiéu
kho khan. Tai Viét Nam, cac hanh vi nay sé
thuwong bi truy cttu trdch nhiém hinh sy theo
biéu 260 B6 luat Hinh sy (BLHS) nam 2015
(strta d6i, b6 sung ndm 2017) quy dinh vé Toi
vi pham quy dinh vé tham gia giao thong
duong bd. Diém b khoan 2 Diéu 260 BLHS
nam 2015 c6 ghi nhan viéc pham tdi “trong
tinh trang c6 stt dung rwou, bia ma trong
mau hodc hoi tho ¢ nong dd con vuot qua
murc quy dinh, ¢6 sit dung chdt ma tay hoac
chat kich thich manh khac” nhw mot tinh tiét
dinh khung hinh phat, véi mttc hinh phat lén
dén 10 nam tu giam.

Tuy nhién, hién nay Diéu 260 BLHS nam
2015 van boc 16 hai han ché 16n trong viéc
phong chdng DUI va ngdn ngtlra cac vu tai
nan giao thong tham khéc do DUIL:

10 Ngudn truy cap: https://www.greenspunlaw.com/
library/when-a-dui-can-lead-to-dui-involuntary-
manslaughter-charges.cfm#:~:text=Involuntary %20
manslaughter%20can%20be %20
charged,life.%E2%80%9D %20Reckless%20
disregard%20for%20a

' Nguon truy cap: https://jsberrylaw.com/lincoln-
dui-lawyer/manslaughter/
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Thir nhat, khong xt i nghiém khic b:fmg
luat hinh sy cac hanh vi DUI tai pham nhiéu
lan. Theo kinh nghiém tai My, chi can vi pham
DUI Ian dau hodc [an thit hai 1a da c6 thé bi xt
Ii hinh su, du chi la khinh t6i, nhung van cé
sttc ran de rat 16n. Thuyc t€ tai Viét Nam hién
nay, chi khi nguoi pham tdi gay ra tai nan lam
chét nguoi, gay thuong tich, hay gay thiét hai
16n vé tai san thi méi bi xt@ 1i hinh su.

Khoan 4 Dbiéu 260 BLHS ¢6 quy dinh:
Nguoi nao vi pham quy dinh vé tham gia
giao thong duwong bo trong treong hop cé kha
ning thuc t¢’dan dén hau qua quy dinh tai mot
trong cac diém a, b va c khoan 3 Diéu 260 néu
khong duoc ngan chan kip thoi thi bi phat tién
tir 10.000.000 dong dén 50.000.000 dong, phat
cai tao khong giam gitt dén 01 ndm hodc phat
tu tir 03 thang dén 01 nam. Vé 1i thuyét, quy
dinh nay cho phép xtt li cAc hanh vi DUI ngay
tir khi chwa gay ra hau qua. Tuy nhién, trén
thuc t&, do chua c6 nhitng hudéng dan cu thé
clia cac co quan chitc ndng nén trong nhiéu
nam vtra qua, chua cé trrong hop nao bi can,
bi cdo bi truy t6 va xét xtr theo quy dinh nay.
Néi cach khéc, tai Viét Nam hién nay, chi khi
hanh vi DUI gay ra hau qua nghiém trong thi
moi bi xtr 1i hinh sw.

Thit hai, mtrc hinh phat cao nhat tai Diéu
260 BLHS ndam 2015 chi la 15 nam tu giam
(khoan 3). Biéu nay phan anh quan diém xac
dinh yéu t& 16i cta tdi danh nay 1a 16i vo ¥:
Nguoi pham toi khéng mong mudn hau qua
xay ra, ma tin hau qua do khong xay ra hodc
khong thay trude hau qua do6 do cau tha'. Do
vay, muc hinh phat tai Diéu 260 BLHS nam
2015 khong hon nhiéu so véi cac toi Vo y lam
chét nguoi (t6i da 10 ndm tu giam, Diéu 128
BLHS nam 2015), hay T6i v y lam chét nguoi
do vi pham quy tac nghé nghiép hodc quy tac
hanh chinh (t6i da 12 nam tu giam, Diéu 129
BLHS nam 2015).

Trong thoi gian qua, lién tiép c6 nhiéu tai
x€'say rueou lai xe gay ra tai nan giao thong tham
khdc, lam chét nhiéu nguoi, va bi truy ctu trach
nhiém theo Biéu 260 BLHS nam 2015. Song theo
quan diém cta tac gia, mic hinh phat t6i da 15

2 Nguyén Ngoc Hoa (2018), Binh lugn khoa hoc B§ ludt
Hinh sy nim 2015, dwge siva doi, b6'sung ndm 2017, Quyén
2 (Phan cac tdi pham), Nxb. Tw phap, Ha Noj, tr. 127
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ndm tu giam la chwa twong xting véi tinh chat
ctia hanh vi gay tai nan do DUL

Can nhan dinh hanh vi gy tai nan giao
thong nghiém trong do DUI 1 18i ¢8 y (nhat 1a
voi cac truong hop ¢ nong d con trong mau
cao, hodc treong hop tai x€ st dung ma tuy
trude khi lai xe): Nguoi pham t0i thay trude
duoc hau qua nghiém trong cé thé xay ra néu
lai xe khi say rwou hay “phé” ma tay, song
van thuc hién hanh vi, nghia 1a c6 y thiic chap
nhan kha nang hau qua xay ra. Trén co so do,
phai tang ndng trach nhiém hinh su cho hanh
vi nay, nhw véi 16i ¢8 ¥ thay vi 1a 18i vo y nhuw
hién nay. Diéu nay cling phtt hop véi thong 1€
tai cac nudc tién tién, tiéu biéu la My.

Mit khac, vé lau dai, trong cac lan sta
d6i BLHS tiép theo, c6 thé can nhéc tach hanh
vi DUI thanh mét t0i danh riéng dé truy ctu
trach nhiém hinh su céc tai x€ tai pham nhiéu
lan. Can hinh thanh chinh sach hinh sy riéng
biét, co tinh phan hoa cao v6i hanh vi gay tai
nan giao thong do DUI dé€ lam co so ngan
ngtta nhitng tac hai cta viéc lam dung ruwou
bia trong hoat dong giao thong noi riéng va
doi séng xa hoi noéi chung./.
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