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Xir phat vi pham hanh chinh duoc xem 1d mot gidi phdp hitu hiéu trong ddu tranh phong,
chéng vi pham hanh chinh. Tuy nhién, quy dinh ciia phdp ludt vé xit phat vi pham hanh chinh
d6i v6i hanh vi buén bdn hang gid van con ton tai bat cdp, giy khé khdn cho cong tdc xir
phat trong thuc tién. Trong pham vi bai viét ndy, tdc gid phan tich mot s6 bat cap trong cdc
quy dinh ciia phdp ludt vé xir phat vi pham hdnh chinh d6i véi hanh vi hdng gid va dé xudt
gidi phdp hoan thién.
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Ngay nhdn bai: 05/7/2022; Bién tdp xong: 11/7/2022; Duyét dang: 15/7/2022

Administrative sanction is an effective solution in preventing and fighing against
administrative violations. However, it has remained shortcomings in the legal provisions
for handling administrative violations for trading counterfeit goods which have caused
difficulties for the administrative sanction in practice. This article provides an analysis
of certain shortcomings of legal regulations on handling administrative violations for

counterfeit goods and also provides recommendations for their further improvements.

Keywords: Sanctioning of administrative violation, counterfeit goods, administrative

violations.

1. Khai quat vé xtit phat vi pham hanh
chinh d6i v6i hanh vi budn ban hang gia

Tinh tr ndm 1986 dén nay, Viét Nam
dang trong qud trinh hoi nhap qudc té ngay
cang sau rong vé moi mat. Trong linh vuc
kinh t& Viét Nam chu dong va tich cuc tham
gia cac to chirc kinh té€ thé gidi, ky két nhiéu
hiép dinh thwong mai tu do... Hon 15 ndm
la thanh vién WTO, Viét Nam da dat dwoc
nhittng thanh cong vuot bac. Viét Nam da
thu htt manh mé dau tu nuwdc ngoai nho moi
treong on dinh, minh bach; kim ngach xuat
khau tang; nén kinh t€ vi m6 duoc on dinh,
tao diéu kién d€ phat trién kinh té thi truong
dinh hudéng xa hdi chu nghia; cong nghiép -
dich vu phat trién manh mé.

Cung voéi su phat trién kinh t€, viéc ra
doi cua cac trung tam thuwong mai, siéu thi va
ctta hang tién dung da lam thay doi dién mao
cua thuwong mai ban 1¢, thay doi théi quen
mua sam ctia nguoi tiéu dung theo huwdéng
van minh, hién dai va gop phan dang ké vao
sw phat trién kinh té - xa hoi. Cung véi viéc
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thuan lgi xuat khau cadc mat hang chu luc cua
Viét Nam ra thi truong thé gidi, hoat dong
nhap khau hang hoda cling trd nén soi dong
hon khi co ché€ thoang tao diéu kién thuan loi
cho hang nuwdc ngoai vao Viét Nam, nhiéu
mat hang dwgc ap thué nhap khau 0%. Dac
biét hon, trong thoi gian gan day, Viét Nam
da hoan tat viéc gia nhap TTP - Hiép dinh
dai tac kinh t&€ xuyén Thai Binh Duong, tir d6
gop phan khong nho vao viéc on dinh va phat
trién nén kinh té thi treong dinh hudng xa hoi
chti nghia ctia nudc ta.

Cung voi nhitng thanh turu da dat duwoc,
trén con dwong hoi nhap, Viét Nam cling gdp
phai nhitng khé khan 16n vé kinh t€. Toc do
toan cau hda ngay cang ting khién luwong
hang hoa nhap khau vao Viét Nam ngay cang
nhiéu. Bén canh nhitng san pham dich vu t6t,
lanh manh phuc vu cho doi séng ctia nhan
dan, van con mot bo phan khong nho nhiing
hang hoa, vat phdm gay hai cho sttc khoe con
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nguoi, vat nudi, cdy trong va méi truong, van
héa pham c6 ndi dung doc hai. Mot bo phan
ca nhan vi loi nhuan ma bat chap thu doan,
tron thué, kinh doanh trai phap luat nhing
mat hang c6 hai cho nguoi sit dung nhw hang
gia, hang gia mao nhan hang hda, bao bi hang
hoa, hang lau.

Hién nay, tinh trang budn ban céac loai
hang gia kha pho bién ¢ nudc ta. Budn ban
hang gia khong chi gay tac hai ton that dén
hiéu qua kinh t€ ndi dia va chinh sach khuyén
khich dau tu trong, ngoai nwdc, ma con dan
dén nhitng hé qua tiéu cyc khon luong doi
v4i an toan, trat ty va van hoa xa hoi'. Nhiéu
vu budn ban hang gia bi phat hién, xtt ly da
o tac dung ran de cac ddi twong vi pham. Tuy
nhién, tinh hinh budn ban hang gia van dién
bién phtrc tap>

Theo Nghi dinh s6 98/2020/ND-CP (dwoc
stra d6i, b6 sung bdi Nghi dinh s6 17/2022/
ND-CP) thi “budn bin” la viéc thue hién mot,
mot s6 hodc tat ca cac hoat dong chao hang,
bay ban, lvu gitt, bao quan, van chuyén, ban
budn, ban 1é, xudt khau, nhap khau va hoat
dong khac dua hang hoa vao luvu thong?. Qua
nhtng phan tich trén, c6 thé hiéu budn ban
hang gia la viéc thuc hién mot, mot s6 hoac tat
ca cac hoat dong chao hang, bay ban, luu git,
bao quan, van chuyén, ban budn, ban 1é, xuat
khau, nhap khau va hoat dong khac dwa cac
loai hang gia vao luu thong trong thi treong.

Xt phat vi pham hanh chinh la mot trong
nhting bién phap d€ duy tri trat tw quan ly nha
nudc, bao vé quyén va loi ich hop phap cta ca
nhan, t6 chic. Xt phat vi pham hanh chinh
ddi v6i hanh vi budn ban hang gia khong nam
ngoai y nghia d6, nham duy tri trat tw quan
ly nha nuwdc trong linh virc kinh doanh hang
héa, gop phan giam luwong hang gia trén thi
treong, bao vé loi ich hop phap ctia Nha nudc

! Nguyén Thiy Van (2007), “Nhitng vudng méc va bat
cap khi thyc hién Diéu 155 B luat Hinh sy nam 1999
quy dinh vé ti bu6n ban hang gia mao nhan hang hoa,
bao bi hang héa”, Tap chi Kiém sdt, (11), tr. 22.

2 Lé Quang Kiém (2020), “Nang cao nang liec cia nganh
Quan ly thi truong gép phéan quan ly viéc san xuat va
budn ban hang gia trong diéu kién hdi nhap qudc t€ cia
Viét Nam hién nay”, Tap chi Thanh tra, (4), tr. 29.

3 Khoan 2 Diéu 3 Nghi dinh s6 98/2020/ND-CP (stta
ddi, bd sung bdi Nghi dinh s6 17/2022/ND-CP).
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va cong dan. Nhu vay, c6 thé hiéu xtt phat
vi pham hanh chinh d6i véi hanh vi budén
ban hang gia la viéc chu thé c6 thdm quyén
ap dung cac hinh thttc xtt phat va bién phap
khac phuc hau qua d6i véi ca nhan, t& chite vi
pham hanh chinh khi thyc hién mot, mot s6
hodc tat ca cac hoat dong chao hang, bay ban,
luwu gitt, bao quan, van chuyén, ban budn, ban
1é, xuat khau, nhap khau va hoat dong khac
dwa hang gia vao lwu thong trén thi treong.
Theo Nghi dinh s6 98/2020/ND-CP (duwoc
stta d6i, bd sung boi Nghi dinh sd 17/2022/
ND-CP - goi tat 1a Nghi dinh s6 98/2020) thi
hanh vi buén ban hang gia vé gia tri sit dung,
cong dung bi xtr phat theo Diéu 9. Nghi dinh
nay quy dinh muc phat d6i véi hanh vi budn
ban hang gia vé gia tri st dung, cong dung
cting phu thudc vao gid tri cia hang gia so vdi
hang that. Ngoai ra, van ban nay con can ct
vao gia tri thu lgi bathop phap dé xac dinh cac
muttc phat phtu hgp véi hanh vi vi pham. Cu
thé: Phat tién ttr 1.000.000 dong dén 3.000.000
dong trong truong hop hang gia tuong duwong
vOi sO lwong cua hang that co tri gia dwdi
3.000.000 dong hodc thu loi bat hop phap dwdi
5.000.000 dong; Phat tién tir 3.000.000 dong
dén 5.000.000 dong trong truong hop hang
gia twong duong voi s luong ctia hang that
c6 tri gia ttr 3.000.000 dong dén dwdi 5.000.000
doéng hodc thu loi bat hop phap tir 5.000.000
dong dén dudi 10.000.000 dong; Phat tién tir
5.000.000 dong dén 10.000.000 dong trong
truong hgp hang gia tuong duong véi s6
leong cta hang that co tri gia ttr 5.000.000
dong dén dwdi 10.000.000 dong hodc thu loi
bat hop phap tir 10.000.000 dong dén dudi
20.000.000 d6ng; Phat tién ttr 10.000.000 dong
dén 30.000.000 dong trong trueong hop hang
gia tuong dwong voi s6 luong ctia hang that cd
tri gia ttr 10.000.000 dong dén dwdi 20.000.000
dong hodc thu lgi bat hop phap tir 20.000.000
dong dén dwdi 30.000.000 dong; Phat tién tu
30.000.000 dong dén 50.000.000 dong trong
treong hgp hang gia tuong duong véi s6
leong ctia hang that c6 tri gia tte 20.000.000
dong dén dwdi 30.000.000 dong hodc thu loi
bat hop phéap tir 30.000.000 dong dén dwdi
50.000.000 dong; Phat tién ttr 50.000.000 dong
dén 70.000.000 dong trong treong hop hang
gia tuong duong véi sO luong cua hang that
co tri gia ttr 30.000.000 dong trd 1én hodc thu
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loi bat hop phap tir 50.000.000 dong trd 1én
ma khong bi truy cttu trach nhiém hinh suy.
biéu khoan nay cting quy dinh phat tién gap
hai Jan cac muec tién phat thong thuong doi
véi hanh vi nhap khau hang gia hodc hang gia
thudc mot trong cac treong hop sau day: “La

thyec phim, phu gia thic phidm, chdt ho tro ché’

bién thwc phidm, chit bdo quan thwc phim, thudc,
nguyen ligu lam thudc ma khong bi truy civu trdch
nhi¢m hinh sw; La thiec dn chian nudi, thikc an thuy
sdn, san phiam xir ly moi trieong nudi trong thiy
san, san phdm xi ly chit thdi chan nudi, phin
bon, thudc thii y, thudc bao vé thiec vit, giong cdy
trong, giong vdt nudi; La my phim, trang thiét
bi y té chat tay riva, hod chit, ché’phim diét con
trung, di¢t khudn ding trong linh vwc gia dung va
y t& xi ming, sat thép xdy dwng, mil bdo hiém ™.
Theo Nghi dinh s6 98/2020, hanh vi bu6n
ban hang gia mao nhan hang hda, bao bi hang
héa bi xtt phat theo Diéu 11 véi miee phat doi
v6i hanh vi bu6én ban hang gia vé gia tri st
dung, cong dung cling phu thudc vao gia tri
cua hang gia so voi hang that. Ngoai ra, van
ban nay con can ct vao gia tri thu loi bat hop
phap dé xac dinh cac mirc phat phtu hop voéi
hanh vi vi pham. Cu thé: Phat tién ttr 1.000.000
dong dén 3.000.000 dong trong truwong hop
hang gia twong duong véi s6 luong ctia hang
that co tri gia duwdi 3.000.000 dong hodac thu
loi bat hop phap dudi 5.000.000 dong; Phat
tién tir 3.000.000 déng dén 5.000.000 déng
trong trueong hop hang gia twong duwong véi
s0 lwong ctia hang that co tri gia ttr 3.000.000
dong dén duwdi 5.000.000 dong hodc thu loi
bat hop phap tir 5.000.000 dong dén dudi
10.000.000 dong; Phat tién ttr 5.000.000 dong
dén 10.000.000 dong trong truong hop hang
gia twong dwong vdi sO luong ctia hang that co
tri gia ttr 5.000.000 dong dén dwsi 10.000.000
dong hodc thu lgi bat hop phap tir 10.000.000
dong dén duwdi 20.000.000 dong; Phat tién tir
10.000.000 doéng dén 20.000.000 dong trong
truong hop hang gia tuong duong véi s6
lwong cua hang that co tri gia ttr 10.000.000
dong dén dwdi 20.000.000 dong hodc thu loi
bat hop phap tir 20.000.000 dong dén dudi
30.000.000 dong; Phat tién ttr 20.000.000 dong
dén 30.000.000 dong trong trieong hop hang
gia twong dwong vdi sO luong ctia hang that c6

4 Khoan 2 Diéu 9 Nghi dinh s 98/2020.
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tri gia ttr 20.000.000 dong dén dwdi 30.000.000
dong hodc thu loi bat hop phap ttr 30.000.000
dong dén dwdi 50.000.000 dong; Phat tién tir
30.000.000 dong dén 50.000.000 dong trong
truong hop hang gia twong duong véi s6
lwong cuia hang that c6 tri gia tte 30.000.000
dong tro 1én hodc thu lgi bat hop phéap ti
50.000.000 dong tro lén ma khong bi truy ctru
trach nhiém hinh sy. Trong treong hop buon
ban hang gia mao nhan hang hoa, bao bi hang
héa “la thwc phdm, phu gia thwc phiam, chit bdo
qudn thywc phim, chat ho trg ché'bién thyc phim,
thudc, nguyén ligu lam thudc ma khong bi truy
ciru trdach nhiém hinh sw; la thirc dn chin nuodi,
thirc an thity san, san phdm xir Iy moi trueong nudi
trong thity san, san phdm xir ly chidt thdi chin
nudi, phin bon, thudc thu y, thudc bdao vé thiec
vit, gibng cdy trong, giong vt nudi; la mij phim,
trang thiét bi y té, chdt tay riva, hod chit, chéphim
diét con trung, diét khudn ding trong linh vyc gia
dung va y té, xi mdng, sit thép xdy dwng, mil bdo
hiém"® thi bi phat tién gap hai lan.

Ngoai bi phat tién, nguwoi vi pham con bi
ap dung cac hinh thirc xt phat bd sung nhuw
Tich thu tang vat va bi 4p dung cac bién phap
khic phuc hau qua, nhu: Budc tiéu hay tang
vat d6i véi hanh vi vi pham; Budc dwa ra khoi
lanh th6 nudc Cong hoa xa hoi cht nghia Viét
Nam hoac tai xuat hang gia d6i voéi hanh vi
nhap khau hang gia; Budc ndp lai s6 lgi bat
hop phap cé duwoc do thuc hién hanh vi vi
pham®.

2. Bat cap trong cic quy dinh xt phat vi
pham hanh chinh d6i v6i hanh vi buén ban
hang gia

Thir nhat, mikc phat tién doi voi hanh vi budén
bin hang gia chia twong xitng voi tinh chat, mirc
dg nguy hiém ciia hanh vi vi pham

So véi Nghi dinh s6 185/2013/ND-CP
(stra ddi, b6 sung boi Nghi dinh s6 124/2015/
ND-CP) thi Nghi dinh sd 98/2020 da nang
muc tién phat doi véi doi voi hanh vi budn
ban hang gia. Biéu nay phu hop vdi tinh trang
lam phat ngay mot gia tang va toc do truot gia
cua dong tién. Tuy vdy, muc phat tién d6i voi
hanh vi budn ban hang gia tai Piéu 9 Nghi
dinh s6 98/2020 van chwa that su phu hop véi
tinh chat, mic do vi pham.

5> Khoan 2 Biéu 11 Nghi dinh s6 98/2020.
¢ Piéu 9 Nghi dinh s0 98/2020.
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Vi du, phat tién tir 1.000.000 dong dén
3.000.000 dong trong truong hop thu loi bat
hop phap dwdi 5.000.000 dong (diém a khoan
1), phat tién tir 3.000.000 dong dén 5.000.000
dong trong trueong hop thu loi bat hgp phap
ttr 5.000.000 dong dén duwdi 10.000.000 dong
(diém b khoan 1), phat tién ttr 5.000.000 d6ng
dén 10.000.000 dong trong treong hop thu loi
bat hop phéap tir 10.000.000 dong dén dwdi
20.000.000 dong (diém c khoan 1). Trong
nhitng truong hop nay, khung tién phat ap
dung d6i véi doi teong budn ban hang gia lai
thap hon so vdi sd tién bat hop phap ma doi
twong vi pham thu dugc. Diéu nay tao ra cho
ngroi vi pham mot thai do tiéu cuc la ngay
ca khi hanh vi bu6n ban hang gia bi phat hién
xtt phat thi ho van c6 thé thu loi tit hanh vi vi
pham. Chinh ly do nay lam cho cac déi tuong
vi pham sdn sang vi pham di1 ho déu biét rang
budn ban hang gia 1a pham phap.

Thir hai, Nghi dinh s6'98/2020 chuea xic dinh
16 ranh gidi gitka x1r phat vi pham hanh chinh va
xt¢ Iy hinh sy doi voi “hanh vi budn ban hang gid

trong trieong hop hang gia twong dwong voi so

lwong cua hang thit co tri gid tir 30.000.000 dong
tro len”

Theo quy dinh tai diém e khoan 1 Diéu 9
Nghi dinh s 98/2020, “hanh vi budn bin hang

gid trong truong hop hang gid tirong dirong v0i so’

lwong cua hang thit co tri gid tir 30.000.000 dong
tro 1én hodc thu lgi bit hop phdp tir 50.000.000
dong tro 1én ma khong bi truy ciru trich nhigm
hinh sw thi bi xiv phat hanh chinh v6i mirc tién
phat tir 50.000.000 dong dén 70.000.000 dong””.
Hanh vinay con bi ap dung “hinh thiec xir phat
bd'sung tich thu tang vdt vi pham, twéc quyén sir
dung gidy phép, chirng chi hanh nghe tir 03 thing
dén 06 thing”. Ngoai ra, chu thé vi pham con
bi 4p dung bién phap khac phuc hau qua budc
tiéu huy tang vat la hang gia vi pham, budc
dua ra khoi lanh thé nuwdc Cong hoa xa hoi
cht nghia Viét Nam hodc tai xuat hang gia
d6i véi hanh vi nhdp khdu hang gia, budc nop
lai s0 lgi bat hgp phap c¢6 duoc do thuc hién
hanh vi vi pham?.

Trong khi d6, Bo luat Hinh sy nam 2015
(stta d6i, bo sung nam 2017 — goi tat 1la BLHS
nam 2015) cting c6 quy dinh vé tdi san xuat,

7 Diém e khoan 1 Diéu 9 Nghi dinh s 98/2020.
8 Khoan 2, khoan 3 Diéu 9 Nghi dinh s6 98/2020.
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budn ban hang gia quy dinh tai Diéu 192. Cu
thé d6i véi hanh vi budn ban hang gia tri gia
ttr 30.000.000 dong dén duéi 150.000.000 dong
hodc thu loi bat chinh tir 50.000.000 dong
dén duwdi 100.000.000 dong thi bi phat tién
tte 100.000.000 dong dén 1.000.000.000 dong
hoac phat tu tir 01 ndm dén 05 ndm’. Hanh
vi budn ban hang gia tri gia ttr 150.000.000
dong dén dwdi 500.000.000 dong hodc thu
loi bat chinh tr 100.000.000 dong dén dudi
500.000.000 dong thi bi phat tu tir 05 nam dén
10 nam". Hanh vi budn ban hang gia tri gia
tte 500.000.000 dong trd 1én hodc thu loi bat
chinh 500.000.000 dong trd 1én thi bi phat tu
ttr 07 nam dén 15 nam'.

Nhu vay, doi véi truong hop ca nhan,
phap nhan thuwong mai c6 “hanh vi budn
ban hang gid trong trwong hop hang gida twong
dwong véi s6" lwgng cua hang thdt cé tri gid tir
30.000.000 dong tro lén hodc thu loi bat hop phdp
tir 50.000.000 dong tré 1én” sé ddi mat voi hai
treong hop: Mgt la, c6 thé bi truy ctru trach
nhiém hinh sy vé tdi budén ban hang gia theo
quy dinh cua BLHS ndm 2015; Hai la, bi xt
phat vi pham hanh chinh theo Nghi dinh s6
98/2020 (néu khong bi truy cttu trach nhiém
hinh sur). Quy dinh trén nhitng twong da cé sw
phan dinh 10 rang gitra truy cttu trach nhiém
hinh su v6i x phat vi pham hanh chinh vé
hanh vi buén ban hang gia, thé€ nhung van
dé dat ra la hién nay phéap luat khong c6 quy
dinh r6 treong hop nao ca nhan, phap nhan
thwong mai c6 “hanh vi buén ban hang gia trong
triwong hop hang gia twong dwong voi s6 lwong
cua hang thit c6 tri gia tir 30.000.000 dong tro lén
hodc thu loi bat hop phdp tir 50.000.000 dong tro
lén” ma “khong bi truy ciru trdach nhiém hinh suw”
dé nguoi c6 tham quyeén tién hanh x& phat vi
pham hanh chinh theo quy dinh tai Nghi dinh
0 98/2020.

Thit ba, tham quyén xir phat vi pham hanh
chinh doi véi hanh vi budn ban hang gid van con
chwa day di

Nghi dinh s6 98/2020 quy dinh vé tham
quyén xt phat vi pham hanh chinh d6i véi
hanh vi budn ban hang gia cho kha nhiéu chu
thé khac nhau gom: Chu tich Uy ban nhan dan

2 Khoan 1 Diéu 192 BLHS ndm 2015.
10 Khoan 2 Biéu 192 BLHS ndm 2015.
11 Khoan 3 Biéu 192 BLHS nam 2015.
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cac cdp, Quan ly thi truong, Cong an nhan
dan, Hai quan, B d¢i bién phong, Canh sat
bién, Thanh tra. Viéc mé rong tham quyén xt
phat cho nhiéu d6i twong khac nhau thé hién
quyét tam ctua Nha nudc trong viéc dau tranh,
phong chong ddi véi vi pham phd bién nay.

Tuy nhién, néu phan tich ky ludng thi c6
thé nhan thay kha nang thuc hién tham quyén
xtt phat cia mot s8 chitc danh trong thuec tién
bi han ché rat nhiéu so vdi ky vong ban dau.
Theo quy dinh tai Nghi dinh s& 98/2020/,
hanh vi budn ban hang gia bi d4p dung hinh
thitc x¢ phat chinh la phat tién; hinh thtc
xt phat b6 sung c6 thé la tich thu tang vat vi
pham, tedc quyén st dung gidy phép, chiing
chi hanh nghé. Néu can ctt vao mtc tién phat
thi mot s6 chitc danh nhu Chu tich Uy ban
nhan dan cdp xa co thé xi¢ phat d6i voi cac vi
pham tai diém a, diém b khoan 1 Diéu 9 khi
cac hanh vi nay c6 muttc phat la ttt 1.000.000
dong dén 3.000.000 dong va ttr 3.000.000 dong
dén 5.000.000 dong. Thé nhung, néu hanh
vi budn ban hang gia c6 phat sinh sd loi bat
hop phap thi Chu tich Uy ban nhan dan cap
xa khong thé ap dung bién phap “budc nop
lai s6 loi bat hop phap” nén két qua la khong
thé xtt phat d6i véi hanh vi nay. Bat cap nay
cting thé hién d6i vi mot s6 chire danh khac
thudc luc lwong Cong an nhan dan (nhu
“Truwong Cong an cdp xa”, “Trudng Cong an
cap huyén”...), luc lwong Hai quan (nhu “Do6i
treong, To truong thudc Chi cuc Hai quan”;
“To treong thudc Doi Kiém soat thudc Cuc
Hai quan tinh, lién tinh, thanh phd tryc thude
Trung wong”)...

3. Giai phap hoan thién

Thir nhit, Nghi dinh s6 118/2021/ND-CP
huwéng dan Luat X ly vi pham hanh chinh
quy dinh hinh thtc x&t phat, mc xt phat
phai can ct vao cac yéu td sau day: “Tinh chit,
mirc Ao xdm hai trdt tw quan 1y hanh chinh nha
nwoc cua hanh vi vi pham; mirc A gido duc, ran
de va tinh hop 1y, tinh kha thi cua viéc dp dung
hinh thirc, mirc phat”%. Do d6, d€ c6 thé phat
huy gia tri caa hinh thitc phat tién d6i vdi viéc
tring tri, ran de cac d6i twong vi pham hanh
chinh vé buén ban hang gia, tac gia kién nghi
can phai quy dinh muc tién phat cho tuwong
xtng véi tinh chat, mic d§ cua hanh vi vi

12 Khoan 3 Diéu 4 Nghi dinh s 118/2021/ND-CP.
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pham theo nguyén tic s tién phat ddi tuong
vi pham phai ganh chiu phai cao hon so véi
khoan loi bat chinh cé duoc tir viéc budn ban
hang gia.

Thit hai, d€ c6 co s¢ phap ly ro rang cho
nhitng co quan tién hanh t6 tung hinh sy va
nguoi ¢ tham quyén x& phat vi pham hanh
chinh 4p dung phap luat chinh xac, doi hoi
cac co quan soan thao van ban phap luat, cu
thé la Chinh phu can quy dinh ro treong hop
nao ca nhan, t6 chirc “co hanh vi budn bin hang
gid trong trueong hop hang gid twong dirong véi s6”
lwong ctia hang that c6 tri gid tir 30.000.000 dong
tro lén hodc thu lgi bit hop phdp tir 50.000.000
dong tro lén” ma “khong bi truy ciru trach nhiém
hinh sw” d€ tir d6 ngwoi c6 tham quyeén can ck
thure hién viéc x¢ phat vi pham hanh chinh
trén thuec t€. Trong boi canh BLHS nam 2015
va Nghi dinh s 98/2020 da c6 hiéu luc phap
luat thi cdc co quan nha nudc can giai thich
cu thé vé van dé trén nham phan dinh 16 rang
gitta xit phat hanh chinh va x ly hinh su.
Minh dinh gitta xt phat hanh chinh va xt ly
hinh s d6i véi hanh vi buén ban budén ban
hang gia khong chi tao diéu kién thuan lgi
cho cong tac dau tranh, phong chdng vi pham
hanh chinh lién quan dén hanh vi nay ma con
han ché tinh trang nhap nhéng “hanh chinh
héa cic vi pham hinh sy” hodc “hinh sw héa cdc
vi pham hanh chinh”™.

Thir ba, d€ d4p ting yéu cau cta thyec tién
xtr phat d6i véi hanh vi buén ban hang gia,
Qudc hoi, Chinh phu can stra d6i, b6 sung quy
dinh vé tham quyén x& phat theo huéng mé
rong tham quyeén ctia cac chirc danh duoc quy
dinh. Cu thé la can mo rong tham quyeén ap
dung mot s6 bién phép khac phuc hau qua dé
cac viéc xtt phat c6 thé duoc thuc hién trong
thuc t€ chi khong chi ding lai ¢ cdc quy dinh
mang tinh hinh thittc nhw hién nay, tit d6 tang
cuong hiéu qua x phat d6i véi hanh vi buén
ban hang gia./.

B Huynh Van Trung (2021), “Hoan thién cac quy
dinh phap luat vé xi phat vi pham hanh chinh d6i
v6i hanh vi budén ban hang cdm 1a thudc la diéu nhap
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lau”, Tap chi Nghién cieu ldp phdp, (5), tr. 44.
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