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NGUYEN CHi VONG*

Kinh doanh hang héa nhdp ldu la mot trong cdc vi pham phdp ludt pho bién trong linh
vuc thuong mai. Dé ddu tranh vdi vi pham nay, Nha nuéc da dp dung nhiéu bi¢n phdp khdc
nhau, trong d6 pho bién la xit phat vi pham hanh chinh. Tuy nhién, quy dinh cia phdp ludt
vé x1t phat vi pham hanh chinh d6i v6i hanh vi kinh doanh hang héa nhdp lau vin con ton
tai bat cdp, gdy kho khdn cho cong tdc xik phat trong thyc tién. Trong pham vi bdi viét ndy,
tdc gid phdn tich mot s6 bat cdp trong cdc quy dinh ciia phép ludt vé xit phat vi pham hanh
chinh d6i v6i hanh vi kinh doanh hang héa nhdp ldu va dé xudt giai phdp hodn thién.

Tir khéa: Xur phat vi pham hanh chinh, hang héa nhdp lau, vi pham hanh chinh.
Ngay nhdn bai: 03/07/2022; Bién tdp xong: 17/07/2022; Duyét ding: 28/07/2022

Trading smuggled goods is one of the common violations in the field of commerce. To
combat this violation, the State has applied different measures including administrative
sanctions. However, it has remained several shortcomings on legal provisions on
sanctioning administrative violations for trading smuggled goods which makes it difficult
to sanction in reality. In this paper, the author analyzes some inadequacies in the legal
provisions for sanctioning administrative violations for trading smuggled goods and

brings out proposals for improvement.

Keywords: Sanctioning of an administrative violation, trading smuggled goods,

administrative violations.

1. Khai quat vé x& phat vi pham hanh
chinh d6i v6i hanh vi kinh doanh hang hoa
nhap lau

Vé mat thuat ngtt, “kinh doanh” la to
chtrc viéc budn ban dé sinh 10i'. Nhu vay, ¢
thé hiéu “kinh doanh hang hda” la viéc ca
nhan, t6 chitc thuc hién cac hanh vi budn ban
hang hoa nh3m muc dich sinh 10i. Ty do kinh
doanh 1a mét trong cac quyén hién dinh duoc
Hién phap nam 2013 ghi nhan? Nha nuéc
khuyén khich cac hoat dong kinh doanh hang
héa hop phap d€ thtc day phat trién kinh t&
dédt nudc, gia tang viéc lam, nang cao mttc thu
nhap ctia nguoi dan.

Tuy nhién, tredc anh huong ctia qua
trinh toan cau hoda, nhiéu cd nhan, to chttc

! Vién Khoa hoc xa hoi vung Nam B (2020), Tir dién
tiéng Vigt, Nxb. Hong Dtc, tr. 569.

2 Piéu 33 Hién phap ndm 2013 quy dinh: “Moi nguoi
co quyén tw do kinh doanh trong nhirng nganh nghé ma
phdp luidt khong cidm”.

112 Khoahoc Kiém sat

kinh doanh vi chay theo lgi nhuan da sén
sang thuc hién cac vi pham phap luat dé thu
loi bat chinh, trong d6 dién hinh la hanh vi
kinh doanh hang héa nhap lau.

Theo quy dinh tai khoan 6 Diéu 3 Nghi
dinh s& 98/2020/ND-CP (dwoc stra doi, bo
sung boi Nghi dinh s8 17/2022/ND-CP),
“hang hoa nhap lau” goém cac loai sau:

i. Hang hda nhap khau thudc danh muc
hang hoéa cdm nhap khau hodc tam ngling
nhap khau theo quy dinh cua phap luat, trix
treong hop do Thu tudng Chinh phu quyét
dinh cho phép nhap khau;

ii. Hang héa nhap khau theo gidy phép
ma khong c6 gidy phép nhap khau hodc hang
héa nhap khau theo diéu kién ma khong dap
tng diéu kién theo quy dinh cua phap luat;

iii. Hang héa nhap khau khong di qua
cra khau quy dinh, khong lam thu tuc hai
quan theo quy dinh ctia phap luat hodc gian

* Truwong Dai hoc Tra Vinh
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1an s6 luong, chung loai hang hda khi lam tha
tuc hai quan;

iv. Hang hoéa nhap khau luu thong trén
thi truong khong c6 hoa don, chiing tir kem
theo quy dinh ctia phap luat hoac c6 hoéa don,
chitng tit nhung hoa don, chitng tir 1a khong
hop phap theo quy dinh cta phap luat ve
quan ly héa don;

v. Hang hoéa nhap khau theo quy dinh
cua phap luat phai dan tem nhap khau nhung
khong co tem dan vao hang hda theo quy
dinh cta phap luat hodc c6 tem dan nhung la
tem gia, tem da qua st dung.

Hién nay, hanh vi kinh doanh hang hoa
nhap lau sé bi x@ phat vi pham hanh chinh
theo quy dinh tai Biéu 15 Nghi dinh s6
98/2020/ND-CP (duoc stra ddi, b6 sung boi
Nghi dinh s6 17/2022/ND-CP).

Theo diéu khoan nay, muc phat doi véi
hanh vi kinh doanh hang héa nhap lau sé phu
thudc vao gia tri cia hang hoa nhap lau. Cu
thé, phat tién tir 500.000 dong dén 1.000.000
dong trong truong hop hang hdéa nhap lau
co tri gid dudi 3.000.000 dong; Phat tién tw
1.000.000 dong dén 2.000.000 dong trong
treong hop hang hoéa nhap lau co gia tri tt
3.000.000 dong dén dwdi 5.000.000 dong; Phat
tién tir 2.000.000 dong dén 4.000.000 dong
trong treong hop hang hoa nhap lau cé gia tri
ttr 5.000.000 dong dén dwsi 10.000.000 dong;
Phat tién ttr4.000.000 dong dén 6.000.000 dong
trong treong hop hang héa nhap lau c6 gia tri
ttr 10.000.000 d6ng dén dudi 20.000.000 dong;
Phat tién ttr 6.000.000 dong dén 10.000.000
dong trong treong hop hang hda nhap lau ¢
gia tri ttr 20.000.000 dong dén dudi 30.000.000
dong; Phat tién tir 10.000.000 dong dén
20.000.000 dong trong truong hop hang hoa
nhap 1au c6 gia tri tr 30.000.000 dong dén
dwdi 50.000.000 dong; Phat tién tie 20.000.000
dong dén 30.000.000 dong trong truong hop
hang hoéa nhap lau c6 gia tri ttr 50.000.000
dong dén dudi 70.000.000 dong; Phat tién tir
30.000.000 dong dén 40.000.000 doéng trong
treong hop hang héa nhap lau c6 gia tri tir
70.000.000 dong dén dwdi 100.000.000 dong;
Phat tién ttr 40.000.000 dong dén 50.000.000
dong trong treong hop hang hda nhap lau c6
gia tri ttr 100.000.000 d6ng tro 1én.

biéu khoan nay ciing quy dinh phat tién
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gdp hai lan muec tién phat doi voi hanh vi
kinh doanh hang hda nhap lau néu trén trong
cac treong hop sau day: i. Nguoi vi pham
treee ti€p nhap lau hang héa c6 gia tri dudi
100.000.000 déng hodc ttr 100.000.000 dong tro
lén ma khong bi truy cttu tradch nhiém hinh
sy; ii. Hang hoa nhap lau thudéc danh muc
cam nhap khiu hodc tam ngung nhap khau;
iii. Hang hoa nhap 1au la thuc pham, phu gia
thuc pham, chat hd tro ché bién thuc pham,
chat bao quan thuc phdm, thudc phong bénh
va thuGc, nguyén liéu lam thuSc, my pham,
trang thiét bi y t€, hoa chat, ché€ pham diét
con trung, diét khudn dung trong linh vuce
gia dung va y té, san pham xt ly moi treong
nudi trong thay san, san pham xt ly chat thai
chan nuoi, thudc thu y, phan bén, xi mang,
thitc &n chdn nudi, thudc bao vé thuc vat, chat
kich thich tang trueong, gidng cay trong, giong
vat nudi’.

Bén canh phat tién, chu thé thuwc hién
hanh vi kinh doanh hang héa nhap lau con c6
thé bi ap dung hinh thitc xt phat bd sung dé
la tich thu tang vat d6i véi hanh vi vi pham
hodc tich thu phuong tién van tai vi pham déi
voi hanh vi vi pham trong trueong hop tang
vat vi pham c6 gia tri tir 200.000.000 dong
tré 1én*. Ngoai ra, d€ khac phuc hau qua do
hanh vi kinh doanh hang héa nhap lau gay
ra, Nghi dinh s6 98/2020/ND-CP (stra d6i, bd
sung bdi Nghi dinh s6 17/2022/ND-CP) con
quy dinh hai bién phap khac phuc hau qua ap
dung d6i véi vi pham nay gom: i. Budc tiéu
hay hang hda, vat phdm gay hai cho sttc khoe
con nguoi, vat nudi, cay trong va moi truong,
van hoa pham cé noi dung doc hai, hang hoa
khong bao dam an toan stt dung; ii. Bugc nop
lai s0 lgi bat hop phap c¢6 dugc do thuc hién
hanh vi vi pham”®.

2. Bt cip trong cac quy dinh x& phat
vi pham hanh chinh d6i v6i hanh vi kinh
doanh hang héa nhap lau

Thir nhat, chii thé' bi xir phat vi pham hanh

3 Khoan 2 Biéu 15 Nghi dinh s6 98/2020/ND-CP (stra
ddi, bd sung bai Nghi dinh s6 17/2022/ND-CP).
* Khoan 4 Diéu 15 Nghi dinh s 98/2020/ND-CP (stra
ddi, bd sung boi Nghi dinh s6 17/2022/ND-CP).
5 Khoan 5 Diéu 15 Nghi dinh s6 98/2020/ND-CP (stta
ddi, bd sung boi Nghi dinh s6 17/2022/ND-CP).
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chinh vé hanh vi kinh doanh hang héa nhdp ldu
con chuwa dwoc quy dinh ro rang

Khoan 1 Diéu 5 Luat Xt ly vi pham hanh
chinh ndm 2012 (stta d6i, b6 sung nam 2020)
quy dinh ddi twong bi xtt phat vi pham hanh
chinh gom ca nhéan va to chttc. Theo hudng
dan ctua Nghi dinh s6 118/2021/ND-CP, t&
chttc dwoc xac dinh 1a chu thé thuc hién hanh
vi kinh doanh hang héa nhap lau bi xtt phat
khi c6 du cac diéu kién sau day: i. T6 chirc d6
la phap nhan theo quy dinh ctia phap luat dan
sw hodc cac t6 chtre khéac duoc thanh 1ap theo
quy dinh ctia phap luat; ii. Hanh vi do nguoi
dai dién, nguroi duoc giao nhiém vu nhan
danh t6 chtic hoac nguoi thuc hién hanh vi
theo su chi dao, diéu hanh, phan cong, chap
thuan cua tod chiec®.

D61 véi diéu kién i. thi viéc xac dinh
twong d6i dé dang khi t& chitc 1a phap nhan
theo quy dinh cua phap luat dan sy hodc cac
t0 chic khac duoc thanh lap theo quy dinh
cua phéap luat déu sé co cac gidy to phap ly
do co quan c6 tham quyén cap dé€ cho phép t6
chttc duoc thanh 1ap. Chang han: Gidy chiing
nhan ding ky doanh nghiép, Quyét dinh
thanh 1ap t6 chuec...

D61 véi diéu kién ii., néu hanh vi kinh
doanh hang héa nhép lau “do nguoi dai dién,
ngueoi dwege giao nhiém vu nhin danh t6'chike thire
hién” thi viéc xac dinh td chtrc 1a d6i tuong
thyre hién hanh vi kinh doanh hang hdéa nhap
1au twong d6i dé dang do viéc giao cho mot
ca nhan lam nguoi dai dién, nguwoi dugc giao
nhan danh t6 chitc déu cd van ban thé hién ro
rang. Thé nhung, d6i véi hanh vi “do nguoi
thiec hign hanh vi theo sy chi dgo, diéu hanh, phin
cong, chdp thudn cia to chic” thi lai khong dé
xac dinh. Nhat la khi sy chi dao, diéu hanh,
phan cong, chap thuan cua td chirc khong thé
hién bing van ban ma thé hién theo chi dao
béng 101 noi cua nguoi dai dién t6 chirc.

Thuec t€ da chiing minh ¢6 nhiéu vu luc
lwong quan ly thi treong phat hién cong ty co
hanh vi kinh doanh hang hoéa nhap lau. Khi
lam viéc, Giam d6c cong ty khang dinh hanh
vi kinh doanh hang hoa nhap lau la do nhan
vién cua cong ty tw y tron hang nhap lau vao
déban chtt san phdm cta cong ty nhap vé déu

¢ Khoan 2 biéu 3 Nghi dinh s6 118/2021/ND-CP.
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c6 nguodn gdc xudt x& rd rang, c6 day du hoa
don chting tir. Trong tinh hudéng nay, rd rang
hanh vi buén ban my pham nhéap lau dién
ra tai tru s& cua cong ty nhung dé€ xac dinh
cong ty la doi twong vi pham thi khong don
gian do khong du co sé chitng minh hanh vi
kinh doanh hang hdéa nhap lau do nguoi thuee
hién hanh vi theo su chi dao, diéu hanh, phan
cong, chap thuan cua t6 chirc. Trong khi nghia
vu chting minh vi pham lai thudc vé co quan
chttc ndng, nguoi cd thim quyén xtt phat chit
khong phai nghia vu ctia d6i tuwong vi pham.

Thir hai, chwa c6 sy phian dinh r0 rang giita
xtt phat vi pham hanh chinh va xi¢ lyj hinh sw doi
v0i triwong hop nguoi vi pham tryec tiép nhip liu
hang héa cé gid tri tir 100.000.000 dong tro lén

Nhu da néu, Biéu 15 Nghi dinh s6
98/2020/ND-CP (stta doi, bd sung boi Nghi
dinh s6 17/2022/ND-CP) quy dinh mtc phat
tién d6i véi hanh vi kinh doanh hang hoa
nhap lau cdn ctt vao gia tri hang héa nhap lau.
Trong d6, mic phat tién cao nhat tir 40.000.000
dong dén 50.000.000 dong ap dung ddi véi
treong hop kinh doanh hang héa nhap lau cé
gia tri tir 100.000.000 dong tro lén’.

Tuy nhién, ddi v6i truong hop chu thé
kinh doanh hang hoéa nhap lau “truc tiép
nhap lau hang héa” thi diém a khoan 2 Diéu
15 Nghi dinh s6 98/2020/ND-CP (stta d6i, bo
sung boi Nghi dinh s6 17/2022/ND-CP) sé
phat tién gdp 02 Ian, ttr 80.000.000 dong dén
100.000.000 dong doi voi “Nguoi vi pham tryc
tiép nhdp lau hdang héa cd gid tri tir 100.000.000
dong tro lén ma khong bi truy citu trdach nhiém
hinh su”.

Trong khi d9, theo quy dinh tai khoan 1
Diéu 188 B6 luat Hinh sy nam 2015 (stra doi,
bd sung nam 2017) (sau day goi tat la BLHS
nam 2015), nguwoi nao budn ban qua bién
gidi hodc tir khu phi thué€ quan vao ndi dia
hoac nguoc lai trai phap luat hang hoa, tién
Viét Nam, ngoai té, kim khi quy, da quy tri
gia tir 100.000.000 dong dén dwdi 300.000.000
dong thi bi phat tién ttr 50.000.000 dong dén
300.000.000 dong hoac phat tu ttr 06 thang dén
03 nam.

Nhu vay, trong treong hop chu thé vi

7 Diém I khoan 1 Diéu 15 Nghi dinh s6 98/2020/ND-CP
(stra d6i, bd sung boi Nghi dinh s6 17/2022/ND-CP).
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pham tryc tiép nhap lau hang hoa co gia tri
ttr 100.000.000 dong tro 1én dé kinh doanh thi
c6 thé bi xt ly theo mot trong hai cach sau
day: Mot Ia, truy cttu trach nhiém hinh sy theo
khoan 1 Diéu 188 BLHS nam 2015 vé tdi budn
lau; Hai la, x& phat vi pham hanh chinh vé
hanh vi kinh doanh hang héa nhap lau néu
khong bi truy cttu trach nhiém hinh su.

Tuy nhién, cau hoi c6 tinh thuec tién ditra
la treong hop nao chu thé vi pham truc tiép
nhap lau hang hoda c6 gia tri tte 100.000.000
dong trd 1én sé bi truy ctu trach nhiém hinh
sw thi lai khong duoc quy dinh moét cach ro
rang. Do vay, trén thuc t€, khi cht thé ¢ thadm
quyén xtt phat vi pham hanh chinh phat hién
ca nhan, td chiic c6 hanh vi truc tiép nhap lau
hang héa cé gia tri tir 100.000.000 d6ng tro 1én
thi khong thé xr phat ngay ma phai chuyén
ho so vu viéc cho co quan cé tham quyén tién
hanh t6 tung hinh su xem xét. Diéu dang ndi
la co quan c6 thdm quyén tién hanh t6 tung
hinh su cling khong ¢6 can ¢t phép ly cu thé
dé tra 1oi truong hop nao bi truy ctu trach
nhiém hinh sy, treong hgp nao sé khong
truy ctru. Trong treong hop co quan c6 tham
quyén tién hanh t6 tung hinh sy cham tra 101
trong viéc xac dinh c6 dau hiéu hinh sy hay
khong con c6 thé dan dén qua thoi hiéu xt
phat® d6i véi hanh vi kinh doanh hang hda
nhap 1au, hé qua xay ra la cht thé c6 thdm
quyén sé khong thé xtr phat d6i véi vi pham
nay duoc nita’.

Thit ba, tham quyén xir phat vi pham hanh
chinh doi véi hanh vi kinh doanh hang héa nhip
ldu cuia mot s6' chii thé'bi w6 higu héa boi idi han
vé tham quyén dp dung bién phdp khic phuc hdu
qua

Tham quyén xtt phat 1a mét ndi dung
quan trong khi x& phat vi pham hanh chinh
ndi chung va xt phat vi pham hanh chinh d6i
voi hanh vi kinh doanh hang hoéa nhap lau

8 Diém c khoan 1 Diéu 6 Luat Xt ly vi pham hanh
chinh ndm 2012 (stta d8i, bd sung nam 2020) quy
dinh: “Thoi gian co quan tiéh hanh t6"tung thu ly, xem
xét duwoc tinh vao thoi hi¢u xir phat vi pham hanh chinh” .
9 Nguyén Van Duy (2022), “Phdp lugt xiz phat vi pham
hanh chinh d6i v6i hanh vi budn bin hang gid vé gid tri sir
dung, cong dung va mot so'kién nghi hoan thi¢n”, Tap chi
Gido duc va xa hoi, s6 dac biét ky 2 thang 6, tr. 283.
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noéi riéng. Néu viéc xir phat khong thuc hién
dang tham quyén thi sé khong 6 gia tri phap
ly. Hién nay, Nghi dinh s& 98/2020/ND-CP
(stra d0i, bo sung bodi Nghi dinh s6 17/2022/
ND-CP) quy dinh vé thdm quyén x& phat vi
pham hanh chinh ddi véi hanh vi kinh doanh
hang hda nhéap lau cho kha nhiéu chu thé
khéc nhau gom: Chu tich Uy ban nhan dan
cac cap, Quan ly thi truong, Cong an nhan
dan, Hai quan, Bo d6i bién phong, Canh sat
bién, Thanh tra. Viéc mo rong tham quyén xu
phat cho nhiéu déi twong khac nhau thé hién
quyét tam cua Nha nudc trong viéc dau tranh,
phong, chdng d6i v6i vi pham phd bién nay.
Tuy nhién, s6 lwong chu thé c6 tham quyén
xt phat d6i véi hanh vi kinh doanh hang héa
nhap 14u lai it hon nhiéu so véi quy dinh cta
Nghi dinh s6 98/2020/ND-CP (stva do6i, bo
sung boi Nghi dinh s6 17/2022/ND-CP).

Nhu da phan tich, hanh vi kinh doanh
hang hda nhap lau sé bi 4p dung hinh thttc
xt phat chinh la phat tién, bén canh d6 con
ap dung hinh thitc xt phat bo sung 1a tich thu
tang vat do6i voi hanh vi vi pham hoac tich thu
phuong tién van tai vi pham do6i véi hanh vi
vi pham trong trueong hop tang vat vi pham
0 gid tri ttr 200.000.000 dong trd 1én. Ngoai ra,
hanh vi nay con bi ap dung 02 bién phap khac
phuc hau qua gém: i. Budc tiéu htly hang hoa,
vat phdm gay hai cho sttc khoe con nguoi, vat
nudi, cay trong va mdi truong, van héa pham
cd noi dung doc hai, hang hda khong bao dam
an toan st dung; ii. Budc np lai s6 loi bat hgp
phap c6 dwoc do thiec hién hanh vi vi pham.

Theo quy dinh tai Diéu 52 Luat X& 1y vi
pham hanh chinh nam 2012 (stta d6i, b6 sung
nam 2020), d€ xac dinh chu thé ¢6 tham quyén
xt phat d6i v6i hanh vi kinh doanh hang hoéa
nhap lau can phai bao dam chu thé nay phai
c6 quyén ap dung tat ca cac hinh thirc xt phat
va bién phéap khic phuc hau qua tai Diéu
15 Nghi dinh s6 98/2020/ND-CP (sita doi,
bd sung bodi Nghi dinh sd 17/2022/ND-CP).
Néu hinh thitc, mic xt phat, tri gia tang vat,
phuong tién vi pham hanh chinh bi tich thu,
bién phap khéc phuc hau qua duoc quy dinh
vuot qua thdm quyeén cta nguoi xt phat vi
pham hanh chinh thi nguwoi dé phai chuyén
vu vi pham dén cap c6 tham quyén xtr phat.

Néu cédn ctt vao mtc tién phat thi mot sd
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chttc danh nhu Chu tich Uy ban nhan dan cap
xa co6 thé x& phat doi v6i hanh vi kinh doanh
hang hda nhap lau tai diém a, diém b, diém c
khoan 1 Biéu 15 Nghi dinh s6 98/2020/ND-CP
(stta d0i, bd sung boi Nghi dinh s6 17/2022/
ND-CP) khi cdc hanh vi nay c6 mttc phat la tir
500.000 dong dén 1.000.000 dong, ttr 1.000.000
doéng dén 2.000.000 dong, tir 2.000.000 dong
dén 4.000.000 dong. Theé nhung, khi hanh vi
kinh doanh hang héa nhap 1au c6 phat sinh s6
loi bat hop phép thi Chti tich Uy ban nhan dan
cap xa khong thé 4p dung bién phap “budc njp
lai s6'lpi bt hop phdp” nén két qua la khong thé
xt phat d6i v6i hanh vi nay. Ddi véi cac chie
danh khac khong c6 tham quyén ap dung
bién phap “budc ngp lai so"lpi bat hop phdp do
thwee hién hanh vi kinh doanh hang héa nhap lau”
nhu Truwong Cong an cdp xa, Treong Cong an
cap huyén, T6 truong thudc Doi Kiém soat
thudc Cuc Hai quan tinh, lién tinh, thanh phd
truc thudc Trung wong thi cling khong thé xi
phat d6i v6i hanh vi kinh doanh hang héa
nhap lau.

3. Giai phap hoan thién

Thit nhat, &€ gitp co quan chitc nang dé
dang xac dinh dwogc ddi twong vi pham khi
thure hién hanh vi kinh doanh hang hdéa nhap
lau, tac gia cho rang can néu rd cach thic xac
dinh hanh vi ctia t6 chirc vi pham. Doi véi
treong hop hanh vi vi pham hanh chinh do
nguoi thue hién hanh vi theo su chi dao, diéu
hanh, phan céng, chap thuén cua td chtrc thi
can bd sung thém diéu kién phai thé hién
“bang vian bin”. Trong truong hop khong c6
van ban thi xac dinh hanh vi kinh doanh hang
hoéa nhap lau do ca nhan thuc hién va xt phat
nhu d6i voi ca nhan.

Vi thé, dé xac dinh t6 chirc thyc hién
hanh vi kinh doanh hang hdéa nhap lau bi xt
phat can ¢ cac diéu kién sau:

“- La phdp nhdn hodc t6 chitc khdc duwoc
thanh Idp theo quy dinh phdp ludt;

- Hanh vi kinh doanh hang héa nhdp ldu do
nguoi dai dién, nguoi dwoc giao nhiém vu nhin
danh t6 chikc hodc nguoi thwe hién hanh vi theo
sw chi dgo, diéu hanh, phin cong, chdp thudn bang
vin ban ciia t6' chirc”.

Thir hai, trach nhiém hanh chinh va trach
nhiém hinh sy la hai trach nhiém phap ly
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hoan toan khdc biét vé tinh chit, mc do. Dé
xac dinh ding loai trach nhiém phap ly ap
dung ddi voi cha thé vi pham truc ti€p nhap
lau hang hoda c6 gia tri tir 100.000.000 dong tro
1én d& kinh doanh, tac gia cho rang Chinh phu
can quy dinh rd truong hop nao ca nhan, t6
chtrc c6 hanh vi truc ti€p nhap lau hang héa ¢
gia tri ttr 100.000.000 d6ng tro 1én ma “khong
bi truy civu trach nhigm hinh sy” d€ tv 46 nguoi
c6 tham quyeén can ci thyce hién viéc xt phat
vi pham hanh chinh trén thuc té. Viéc phan
dinh mot cach ro rang treong hop nao vi xt
phat vi pham hanh chinh, treong hop nao bi
xtt ly hinh sy ¢ y nghia rat quan trong trong
viéc xac dinh dung trach nhiém phap ly d6i
v6i chu thé vi pham, vira bao dam cac quyén
loi chinh dang ctia nguoi vi pham, giam thiéu
tinh trang tuy tién, cht quan duy y chi ttt phia
cac chu thé c6 tham quyén.

Thiz ba, Nghi dinh s6 118/2021/ND-CP
quy dinh viéc xay dung cac bién phap khac
phuc hau qua ddéi véi ting hanh vi vi pham
hanh chinh phai can ct vao cac yéu cau sau
day: (i) Phai gdy ra hdu qud hodc cé khi nang
thiee té"gdy ra hdu qud; (ii) Dap 1tng véu cau khoi
phuc lai trit tw quan 1y hanh chinh nha nwéc do vi
pham hanh chinh gdy ra; (iii) Phai dwpc mo td ro
rang, ddy dil, cu thé'dé’cé thé'thwce hién dwoc trong
thiee tién va phdi bdo ddm tinh khd thi'®. Do do,
dé& dap ting yéu cau cta thuc tién xt phat va
phat huy gid tri ctia cac bién phap khac phuc
hau qua d6i véi hoat dong xi phat vi pham
hanh chinh d6i v6i hanh vi kinh doanh hang
héa nhap lau, thiét nghi cac nha lam luat can
xem xét mé rong tham quyeén ap dung bién
phép khac phuc hau qua cho cac chiic danh
c6 tham quyeén ¢ co so (dién hinh nhu Chu
tich Uy ban nhan dan cdp xa, Truong Cong an
cap xa, Trudng Cong an cap huyén, To trudng
thudc Doi Kiém soat thudc Cuc Hai quan tinh,
lién tinh, thanh phd truc thudc Trung wong...)
dé dap tng yéu cau cta thuc tién quan ly,
tdng ceong hiéu qua xi phat vi pham hanh
chinh ddi v6i hanh vi kinh doanh hang hoa
nhap lau'’./.

10 Khoan 5 biéu 4 Nghi dinh s 118/2021/ND-CP.

I Nguyén Nhat Khanh, Nguyén Céng Tay (2022),
“Thdm quyén dp dung bién phdp khic phyc hiu qud trong
phdp ludt xiv phat vi pham hanh chinh”, Tap chi Phap
luat va thuec tién, sd 50, tr. 66.
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