BAT CAP TRONG CAC QUY DINH XU PHAT
VI PHAM HANH CHiNH DOI V61 HANH VI TO CHUC THI CONG
CONG TRINH SAI NOI DUNG GIAY PHEP KAY DUNG
VA KIEN NGHI HOAN THIEN

NGUYEN CHI HIEU*

Nghi dinh s6'16/2022/ND-CP la co s6 phdp ljj quan trong gitip chii thé cé thdm quyén xir phat cdc
vi pham vé trdt tw xdy dung. Quy dinh ciia Nghi dinh nady c6 nhiéu diém tién bo hon so v6i vin bdn
trude day, tuy nhién, né van con boc 19 nhitg han ché' nhdt dinh. Bai viét phan tich nhiing han ché,
bét cdp trong quy dinh phdp ludt xir phat vi pham hanh chinh d6i v6i hanh vi t6 chitc thi cong cong
trinh sai ndi dung gidy phép xdy dung, tir 46 dé xudt mot sé gidi phdp hoan thién.
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Ngay nhdn bdi: 12/7/2022; Bién tdp xong: 26/7/2022; Duyét ding: 29/7/2022

Decree No. 16/2022/ND-CP is an important legal basis to support the competent authority to
sanction violations of construction order. The provisions of this Decree are much more progressive
than the previous document; however, it still reveals certain limitations and shortcomings. This
article aims to find out the limitations and shortcomings of the provisions on sanctioning of
administrative violations the act of organizing construction work in contravention of the content

of construction permits, then it provides some recommendations for improvement.

Keywords: Sanctioning administrative violations, administrative violation, construction order.

1. Nhén dién cac vi pham hanh chinh vé
t0 chirc thi cong cong trinh sai ndi dung gidy
phép xay dung

Cong trinh xay dung (nhw nha o, xi
nghiép, nha may...) la tai san c6 gia tri I6n
cua ca nhan, to chttc nhat dinh. Tai cong trinh
xay dung do, con nguoi cd thé san xudt, kinh
doanh, lao dong, hoc tap hodc nghi ngoi,
tai san xudt stec lao dong gian don va nang
cao. “"Duwoi goc dp xd hoi, quy mo va gid tri cua
mbi cong trinh xdy dung nha & con thé hign sy
thanh dat va vj tri ciia moi cd nhan trong xd hgi”*
Trong thoi gian gan day, voi viéc do thi hda
ngay cang nhanh ¢ nudc ta, duwdi ap Iyc dan
s tang cao, nhu cau vé nha 6 cua ngwoi dan
ngay cang lon da lam phat sinh xu hudéng xay
dung cac cong trinh cao hon, bé thé hon. Bén
canh hanh vi xdy dung nha dung theo gidy
phép xay dung thi van ton tai tinh trang vi
pham hanh chinh trong linh vuc xay dung

! Vuong Van Dat, Tran Hitu Dao (2012), “Ting cuong
cong tic quan ly nha nwéc veé trit tw xdy dieng trén dia ban
Ha N¢i”, Tap chi Kinh t€ va Du bao, (11), tr. 81.
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nhu td chire thi cong cong trinh khong co gidy
phép, sai ndi dung gidy phép xay dung. Trong
thoi gian gan day, cac vi pham hanh chinh vé
to chic thi cong cdng trinh sai ndi dung gidy
phép xay dung dién ra rat phd bién2

Khoan 38 biéu 3 Luat Xay dung nam
2014 (duoc stta d6i, b6 sung nam 2020) chi
dwa ra dinh nghia “thi cong xdy dung cong
trinh”. Theo d6, thi cong xay dung cong trinh
gom xay dung va lap dt thiét bi d6i voi cong
trinh xay dung mdi, stta chita, cai tao, di doi,
tu bo, phuc hoi; pha dé cong trinh; bao hanh,
bao tri cong trinh xay dung. Trong Iinh vuc
xay dung, nham don gian hoéa cting nhu loai
bo sy trung lap thi “thi cong xdy dung cong
trinh” con duoc goi mot cach ngén gon la “thi
cong cong trinh’>. Nhu vay, Luat Xay dung

* Truwong Dai hoc Tra Vinh

2 V3 Phan Lé Nguyén (2021), “Qudn ly nha nuéc vé
trat tw xdy dung tir goc nhin cic huyén ngoai thanh tqi
Thanh phd" H6 Chi Minh”, Tap chi Khoa hoc phap ly
Viét Nam, (8), tr. 20.

3 Nguyén Dinh Tham (Chu bién, 2017), Kij thudt thi
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nam 2014 (dwgc stra d6i, bd sung nam 2020)
va cac van ban huéng dan thi hanh chi giai
thich vé thuat nglt “thi cong cong trinh” chk
khong dua ra dinh nghia vé “t6’ chirc thi cong
cong trinh”. Do d6, cé thé thdy, phap luat hién
hanh khong dua ra dinh nghia thé nao la “t¢
chirc thi cong cong trinh sai ngi dung gidy phép
xdy dung”.

Theo Ttr dién tir va nglr Viét Nam thi “t6

chire” 1a “huy dong, tip hop mot s6'dong nguoi dé’

thiec hién mot muc dich hay mot cong viéc nao do
cu thé”. Vi tu duy d6 thi “t6 chikc thi cong cong
trinh sai ngi dung gidy phép xdy dung” la “huy
dong, tdp hop mot s6 dong nguoi dé xdy dung
moi, swea chita, cdi tao, di doi cong trinh xdy dung
nhung sai ndi dung gidy phép xdy dwng da dwoc
cap trwede do”.

Hién nay, cac vi pham hanh chinh cu thé
lién quan dén hanh vi td chic thi cong cong
trinh sai ndi dung gidy phép xay dung duoc
quy dinh tai Biéu 16 Nghi dinh s6 16/2021/ND-
CP. Theo d6, vi pham hanh chinh vé t6 chiic
thi cong cong trinh sai ndi dung gidy phép xay
dung thé hién qua cac vi pham cu thé:

- TG chitc thi cong xdy dung cong trinh sai
noi dung gidy phép xdy dwng dwoc cdp doi voi
trwong hop cap phép stea chira, cdi tao, di doi cong
trinh va gidy phép xiy dwng cé thoi han;

- T6' chitc thi cong xdy dung cong trinh sai
ngi dung gidy phép xdy dwng dwoc cdp doi voi
trieong hop cdp gidy phép xdy dung moi;

D&i véi hanh vi “td'chike thi cong xdy dung
cong trinh sai ngi dung gidy phép xay dwng dwoc
cdp doi voi trwong hop cip phép swa chira, cdi
tao, di doi cong trinh va gidy phép xdy dwng co
thoi han” thi mirc phat nhu sau: i. Phat tién
ttr 7.500.000 dong dén 10.000.000 dong ddi véi
ca nhan (tir 15.000.000 dong dén 20.000.000
dong dodi voi to chic) trong truong hop xay
dung nha ¢ riéng 1é; ii. Phat tién ttr 12.500.000
dong dén 15.000.000 dong doi voi ca nhan (tie
25.000.000 dong dén 30.000.000 dong doi véi
to6 chuc) trong truong hop xay dung nha o
riéng lé trong khu bao ton, khu di tich lich s

cong xdy dung, Nxb. Khoa hoc va ky thuat, tr. 39.
$6 Chuyén de 02 - 2022

- van hoa; iii. Phat tién ttr 35.000.000 dong dén
45.000.000 déng d6i véi ca nhan (ttr 70.000.000
dong dén 90.000.000 dong ddi voi td chirc)
trong treong hop xay dung cong trinh cé yéu
cau phai 1ap bdo cao nghién ctru kha thi dau
twe xay dung hodc cong trinh phai lap bao cdo
kinh t€ - ky thuat dau tu xay dung.

Dai v6i hanh vi “t8’chike thi cong xdy dung
cong trinh sai ngi dung gidy phép xdy dwng dirgc
cdp doi voi trwong hop cdp gidy phép xdy dung
méi” thi mic phat nhu sau: i. Phat tién twe
15.000.000 dong dén 20.000.000 dong do6i voi
ca nhan (tir 30.000.000 dong dén 40.000.000
dong doi voi to chic) trong treong hop xay
dung nha ¢ riéng 1é; ii. Phat tién ttr 25.000.000
dong dén 35.000.000 dong d6i voi ca nhan
(tte 50.000.000 dong dén 70.000.000 dong
d6i voi t6 chic) trong treong hop xdy dung
nha ¢ riéng 1é trong khu bao ton, khu di tich
lich str - van hoa; iii. Phat tién tte 50.000.000
dong dén 60.000.000 dong ddi voi ca nhan (tie
100.000.000 dong dén 120.000.000 dong doi
Vi to chirc) trong truong hop xay dung cong
trinh ¢6 yéu cau phai lap bao cdo nghién ctu
kha thi dau tu xay dung hodc cong trinh phai
1ap bao cdo kinh té - ky thuat dau tw xay dung.

Trude day, theo Biéu 15 Nghi dinh s&
139/2017/ND-CP (dwoc stra d6i, b6 sung
bdi Nghi dinh s6 21/2020/ND-CP) thi trong
treong hop tai pham, nguoi vi pham sé bi
ap dung hinh thitc xt* phat bd sung la “Tuéc
quyén s dung gQidy phép xdy dung dén 12
thang”. Tuy nhién, “twoc quyén siv dung gidy
phép xdy dung dén 12 thing” mang tinh tuy
nghi qua cao boi nguoi cé tham quyeén co thé
twdc quyén trong thoi han 01 thang va cling
co thé tudc quyén dén 12 thang. Nghi dinh
s0 139/2017/ND-CP (dwgc stta doi, bd sung
boi Nghi dinh sd 21/2020/ND-CP) khong
quy dinh thoi gian tudc quyén cu thé nén it
nhiéu gay kho khan cho viéc ap dung phap
luat trén thuec t&. Khéc phuc han ché nay, Diéu
16 Nghi dinh s6 16/2022/ND-CP da xac dinh
cac khung thoi gian tudc quyén cu thé can ct
vao quy mo va dia diém xay dung cong trinh
sai noi dung gidy phép (c6 03 khung thoi gian
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twde quyén cu thé la tir 03 thang dén 06 thang
(néu co), tir 06 thang dén 09 thang (néu co),
ttr 09 thang dén 12 thang (néu cd)). Ngoai ra,
Dbiéu 16 Nghi dinh s6 16/2022/ND-CP cling b6
sung thém hinh thitc xt phat bd sung “tich
thu tang vat, phwong tién vi pham hanh chinh”.
Hinh thitc x(@ phat nay duoc ap dung d6i véi
hanh vi “t6 chtkc thi cong xay dung cong trinh
sai noi dung giay phép xay dung” “da bi lap
bién ban vi pham hanh chinh ma tiép tuc thuc hién
hanh vi” hodc “tdi pham”.

2. Nhitng bat cap trong quy dinh phap
luat vé xtt phat vi pham hanh chinh ddi véi
hanh vi t6 chirc thi cong cong trinh sai néi
dung gidy phép xay dung

Thir nhat, Diéu 16 Nghi dinh so" 16/2022/
ND-CP quy dinh khong hop 1y vé ché’tai xir phat
doi voi hanh vi t6 chikc thi cong cong trinh khong
c6 Qidy phép va t6 chirc thi cong cong trinh sai ngi
dung gidy phép xdy dung. Cu thé, vi pham hanh

chinh ¢6 tinh chdt, mirc dg nguy hiém cao thi ché’

tai phat lai nhe, con vi pham co tinh chdt, mirc do
thdp hon thi ché’tai phat lai ndng

Ngoai trtr treong hop dwgc mién gidy
phép xdy dung, Luat Xay dung nam 2014
(stra ddi, bd sung nam 2020) quy dinh viéc
t0 chtre thi cong xay dung cong trinh phai cd
gidy phép xay dung. Khi duoc cdp gidy phép
xay dung thi viéc td chirc thi cong cdng trinh
phai phu hgp véi ndi dung caa gidy phép xay
dung. Néu céd nhan, t6 chivc b hanh vi “t4’chire
thi cong xdy dwng cong trinh coi ndi, sai ni dung
Qidy phép xdy dyng” thi mic phat nhw sau: i.
Phat tién tir 40.000.000 dong dén 50.000.000
dong d6i voi xay dung nha o riéng 1é; ii. Phat
tién ttr 50.000.000 dong dén 60.000.000 dong
d6i voi xay dung nha 6 riéng 1é trong khu bao
ton, khu di tich lich st - van hoa; iii. Phat tién
ttr 90.000.000 dong dén 100.000.000 dong doi
véi xay dung cdng trinh c6 yéu cau phai lap
bao cdo nghién ctru kha thi dau tw xay dung
hodc cong trinh phai lap bao cdo kinh té - ky
thuat dau tu xay dung*. Vi pham nay dong
thoi bi ap dung bién phap khac phuc hau qua

* Khoan 10 Biéu 16 Nghi dinh s 16/2022/ND-CP.
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“budc pha do cong trinh, phin cong trinh xdy
dwng vi pham”. Trong khi d6, hanh vi “t6 chikc
thi cong xdy dwng cong trinh khong co gidy phép
xdy dung ma theo quy dinh phai co gidy phép xay
dung” chi bi xt phat ttr 30.000.000 dong dén
40.000.000 dong doi voi xay dung nha ¢ riéng
1é; tir 40.000.000 dong dén 50.000.000 dong
do6i véi xay dung nha ¢ riéng 1é trong khu bao
ton, khu di tich lich st - van hda; ttr 60.000.000
dong dén 70.000.000 dong doi voi xay dung
cong trinh c6 yéu cau phai lap bao cdo nghién
cteu kha thi dau tw xay dung hodc cong trinh
phai 1ap bao cdo kinh té - ky thuat dau tw xay
dung’. Vi pham nay ciing chi bi d&p dung bién
phap khic phuc hau qua “budc phd do cong
trinh, phin cong trinh xdy dung vi pham”.

Theo tac gia, hai hanh vi “t6 chikc thi cong
xdy dung cong trinh coi néi, sai ndi dung gidy
phép xdy dung” va “td chitc thi cong xdy dung
cong trinh khong cé gidy phép xdy dung ma theo
quy dinh phai cé gidy phép xdy dung” la rdt khac
biét. Vé tinh chat, mic do, hanh vi “t6 chirc thi
cong xdy dwng cong trinh coi noi, sai ngi dung
gidy phép xdy dyng” chac chan phai nguy hiém
hon “t6'chitc thi cong xdy dung cong trinh khong
co gidy phép xdy dung ma theo quy dinh phai cé
Qidy phép xdy dung” boi “td chire thi cong xdy
dung cong trinh coi néi, sai ngi dung gidy phép
xdy dyng” thi it nhidu van phai cé gidy phép
xay dung, con “td chirc thi cong xdy dung cong
trinh khong cé gidy phép xay dung ma theo quy
dinh phai c6 gidy phép xdy dung” thi hoan toan
khong co loai giay to nay.

Vé y thirc chap hanh phap luat, cha thé
thuc hién hanh vi “t6’ chirc thi cong xdy dung
cong trinh coi néi, sai ngi dung gidy phép xay
dyng” van thé hién y thiic ton trong phap luat
hon (tuy t& chtic thi cong sai nhung van c6
gidy phép xay dung) so véi chu thé thyc hién
hanh vi “t6’ chirc thi cong xdy dwng cong trinh
khong co gidy phép xdy dung ma theo quy dinh
phai co gidy phép xdy dung” (hoan toan khong c6
gidy phép xay dung). Thé nhung khong hiéu
vi ly do gi ma Diéu 16 Nghi dinh s6 16/2022/

5 Khoan 7 Biéu 16 Nghi dinh s6 16/2022/ND-CP.
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ND-CP lai quy dinh muc tién phat nghich ly
nhu vay. Theo d6, ché tai ddi v6i hanh vi “t6’
chire thi cong xdy dwng cong trinh coi noi, sai ngi
dung gidy phép xdy dung” con nang hon hanh
Vi “t6’ chirc thi cong xdy dung cong trinh khong
co gidy phép xdy dwng ma theo quy dinh phdi cé
gidy phép xdy dung”. Nghich 1y nay c6 thé dan
dén tinh trang “chuyén hoa” vi pham tir hanh
vi “t6 chire thi cong xdy dwng cong trinh coi néi,
sai ngi dung gidy phép xdy dung” sang “td chirc
thi cong xdy dwng cong trinh khong co gidy phép
xdy dung ma theo quy dinh phai co gidy phép xdy
dung”. N6i cach khéac, hau qua tiéu cyc cua
nghich ly nay la “khuyén khich” c4 nhan, to
chttc chuyén tir hanh vi “xin phép” va td chiic
thi cong cong trinh c6 sai pham vé noi dung
gidy phép sang “t6 chikc thi cong xdy dung cong
trinh khong xin phép” boi khi bi phat hién thi
muc tién phat cua hanh vi “t6’chirc thi cong xdy
dung cong trinh khong xin phép” con nhe hon.

Theo tac gia, cach quy dinh nhue khoan
7 va khoan 10 biéu 16 Nghi dinh s6 16/2022/
ND-CP la chwa that su hop ly va it nhiéu
khong tuan thu nguyén tac “viée quy dinh hinh
thirc xir phat, mirc x1r phat doi voi tirng hanh vi vi
pham hanh chinh phdi can ci¢ vao tinh chdt, mirc
dg xam hai trit tw quan ly hanh chinh nha nwéc
cua hanh vi vi pham” dwgc quy dinh tai khoan
3 Diéu 4 Nghi dinh s 118/2021/ND-CP ngay
23/12/2021 quy dinh chi tiét mot s6 diéu va
bién phap thi hanh Luat Xt ly vi pham hanh
chinh®.

Thir hai, Nghi dinh s6'16/2022/ND-CP chuwa

¢ Khoan 3 Diéu 4 Nghi dinh s6 118/2021/ND-CP ngay
23/12/2021 quy dinh: “Hinh thitc xir phat, mikc xit phat
dwegc quy dinh doi véi tirng hanh vi vi pham hanh chinh
v phdi cian cit vao cdc yéu t6'sau ddy:

a) Tinh chdt, miic d§ xdm hai trdt tw quan 1y hdanh
chinh nhad nudc cia hanh vi vi pham; 461 véi hanh vi vi
pham khong nghiém trong, c6 tinh chit don gidn, thi phdi
quy dinh hinh thirc x1r phat cinh cdo;

b) Mikc thu nhdp, mikc song trung binh ciia ngieoi
din trong tirng giai dogn phdt trién kinh té'- xi hoi cia
dat nwoc;

c) Mitc d¢ gido duc, ran de va tinh hop ly, tinh kha
thi ctia viée dp dung hinh thirc, mirc phat”.

So Chuyén dé 02 - 2022

xdc dinh v ranh gioi gitta xiv phat vi pham hanh
chinh va xir Iy hinh sy d6i voi hanh vi t6 chirc thi
cong cong trinh sai ndi dung gidy phép xdy dung
da bi xir phat vi pham hanh chinh ma con tdi pham

Theo quy dinh ctia Nghi dinh s6 16/2022/
ND-CP, hanh vi t6 chitc thi cong cong trinh
sai ndi dung gidy phép xay dung sé bi x phat
vi pham hanh chinh. D&i v6i vi pham nay thi
phai can ctt vao ndi dung gidy phép xay dung,
dia diém xay dung dé xem xét mirc do sai
pham thé nao ma c6 muec tién phat cao thap
khac nhau. D4i véi hanh vi to chtic thi cong
cong trinh sai ndi dung gidy phép xay dung
da bi xtt phat vi pham hanh chinh ma con tai
pham nhung khong bi truy cttu trach nhiém
hinh s thi bi phat tién tir 60.000.000 d6ng dén
70.000.000 dong d6i voi xdy dung nha ¢ riéng
1é; tir 70.000.000 dong dén 80.000.000 dong do6i
v6i xdy dung nha ¢ riéng lé trong khu bao ton,
khu di tich lich st - van hoéa; ttr 475.000.000
dong dén 500.000.000 dong d6i voi xay dung
cong trinh ¢d yéu cau phai lap béo cdo nghién
cttu kha thi dau tu xay dung hodc cong trinh
phai 1ap bdo cdo kinh t€ - ky thuat dau tw xay
dung. Trong khi d6, Bo luat Hinh sy nam 2015
(stra doi, bd sung nam 2017) cling ¢ quy dinh
ve Toi vi pham cic quy dinh vé quan 1y nha ¢ tai
biéu 343. Cu thé, nguoi nao xday dung nha
tradi phép, da bi x&t phat vi pham hanh chinh
vé hanh vi nay ma con vi pham, thi bi phat
cai tao khong giam gitt dén 02 nam hodc phat
tu tir 03 thang dén 02 ndm. Xét vé mat khach
quan, xay dung nha ¢ trdi phép chinh la hanh
vi t0 chtrc thi cong nha 6 ma khong co6 gidy
phép hoac sai ndi dung gidy phép xay dung.
Nhu vay, quy dinh tai Diéu 16 Nghi dinh s6
16/2022/ND-CP la chua c6 su thdng nhat véi
biéu 343 B luat Hinh sy nam 2015 (stra d0i,
bd sung nam 2017).

Theo khoan 5 Diéu 2 Ludt Xt ly vi pham
hanh chinh nam 2012 (dwgc stra d6i, b6 sung
nam 2020) thi “Tdi pham la viéc ci nhin, t6
chiec da bi ra quyét dinh xi¢ phat vi pham hanh
chinh nhung chwa hét thoi han dwoc coi la chwa
bi xir phat vi pham hanh chinh ma lai thyc hién
hanh vi vi pham hanh chinh da bi xir phat”. Nhuw
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vay, mudn xem la tai pham trong xt phat vi
pham hanh chinh thi phai théa man hai diéu
kién: i. Ca nhan, t6 chiic da bi ra quyét dinh
xtr phat vi pham hanh chinh nhung chua hét
thoi han dwoc coi la chwa bi x phat vi pham
hanh chinh; 7i. Lai thiec hién hanh vi vi pham
hanh chinh da bi x& phat. Theo d¢, thoi han
dwoc coi la chua bi xtt phat vi pham hanh
chinh la da qua 06 thang, ké tir ngay chap
hanh xong quyét dinh xt phat canh cdo hodc
qua 01 nam, ké tir ngay chap hanh xong quyét
dinh xt phat hanh chinh khac hodc tit ngay
hét thoi hiéu thi hanh quyét dinh x& phat vi
pham hanh chinh’. Thém vao d6 la ca nhan, t6
chttc phai thiec hién lai chinh hanh vi vi pham
da bi x&¢ phat trudc do.

Vé mat ly luan, khach thé vi pham hanh
chinh rat rong, con rong hon khach thé caa vi
pham hinh su. Trong rdt nhiéu truong hop,
khach thé vi pham hanh chinh va vi pham
hinh sy la d6ng nhat. Theo théng ké, trong
B6 luat Hinh sy nam 1999 (duoc stra d6i, bo
sung nam 2009) c6 khoang 123 t6i pham c6
sw chuyén hoa gitra vi pham hanh chinh, vi
pham ky luat va t6i pham?®. Twong tw, Bo luat
Hinh sy ndm 2015 (duoc stra ddi, bd sung nam
2017) ¢6 92 diéu quy dinh v6i 101 cau thanh
cu thé ¢ su chuyén hoda gitta vi pham hanh
chinh, vi pham ky luat va toi pham®. Chinh
vi vay, d6i voi mét s6 hanh vi vi pham ¢d su
chuyén hda tit vi pham hanh chinh thanh t6i
pham thi viéc thyre hién lai chinh hanh vi vi
pham khi chwa hét thoi han duoc coi la chua
bi xtt phat vi pham hanh chinh sé khong xem
la tai pham. Trong treong hop nay, chu thé
ti€p tuc thuc hién lai hanh vi vi pham sé bi
truy cttu trach nhiém hinh su.

Dai v6i hanh vi t chire thi cong xay dung
cong trinh sai ndi dung gidy phép xay dung

7 Khoan 1 Diéu 7 Luat Xt 1y vi pham hanh chinh ndm
2012 (duoc stra d6i, bd sung nam 2020).

8 Nguyén Ctru Viét (2013), Gido trinh Ludt Hanh chinh
Viét Nam, Nxb. Chinh tri qudc gia, ndm 2013, tr. 506.
9 Nguyén Canh Hop (2021), “Dinh kién hanh chinh
trong ludt hinh sy Viégt Nam”, Tap chi Nghién ctru lap
phép, (16), tr. 16.
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da bi xtt phat vi pham hanh chinh ma con téi
pham thi sé bi xem xét truy cttu tradch nhiém
hinh su theo Diéu 343 Bo luat Hinh sy ndm
2015 (stra doi, b6 sung ndm 2017). Do do, sé
khong thé xay ra truong hop hanh vi td chite
thi cong xay dung cong trinh sai noi dung
gidy phép xay dung da bi x& phat vi pham
hanh chinh ma con tai pham thi lai bi x& phat
vi pham hanh chinh. RS rang, Diéu 343 Bo
luat Hinh su nam 2015 (stta d6i, bd sung nam
2017) khong cho phép xtt phat vi pham hanh
chinh trong treong hop tai pham. Diéu luat
nay ciing khong dwa ra bat ¢t ngoai 1€ nao
dé€ x& phat vi pham hanh chinh. Thé nhung,
khoan 13 Biéu 16 Nghi dinh s6 16/2022/ND-
CP lai “cho phép” xtt phat vi pham hanh chinh
trong treong hop tai pham nhung khong bi
truy cttu trach nhiém hinh suw.

Nhu vay, d6i véi truong hop mot chu
thé t6 chirc thi cong xay dung cong trinh sai
ndi dung gidy phép xay dung da bi xt phat vi
pham hanh chinh ma lai tai pham thi sé c6 hai
hudéng giai quyét: Mot la, cd thé bi truy ctru
trach nhiém hinh su vé T6i vi pham cic quy dinh
vé quan 1yj nha ¢ theo quy dinh tai Diéu 343 B
luat Hinh su nam 2015 (stta d6i, b6 sung nam
2017); Hai la, bi xt phat vi pham hanh chinh
theo khoan 13 Diéu 16 Nghi dinh s6 16/2022/
ND-CP (néu khong bi truy cttu trach nhiém
hinh sw).

Quy dinh trén khong nhitng tao ra sw
mau thuan gitta Nghi dinh s& 16/2022/ND-
CP v6i Bo luat Hinh sy nam 2015 (stra d6i,
bS sung nam 2017) con mo duwong cho hién
tugng tuy tién trong ap dung phap luat. Hién
nay, phap luat khong c6 quy dinh 10 treong
hop nao chu thé t6 chiic thi cong xay dung
cong trinh sai ndi dung gidy phép xay dung
da bi xtt phat vi pham hanh chinh ma lai tai
pham ma “khong bi truy civu trach nhiém hinh
sw” d€ nguoi co tham quyén tién hanh xw
phat vi pham hanh chinh theo quy dinh tai
Nghi dinh s6 16/2022/ND-CP.

Thir ba, hinh thirc xie phat tich thu tang vit,
phwong tién vi pham hanh chinh dwoc quy dinh
khong chinh xaic
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Thi cong cong trinh bao goém nhiéu hoat
dong khac nhau nhw xay dung va lap dat
thiét bi d6i voi cong trinh xay dung mdi, stra
chira, cai tao, di doi, tu bd, phuc hoi; pha do
cong trinh; bao hanh, bao tri cong trinh xay
dung. Cac hoat dong nay duwoc thuc hién boi
nha thau hodc nhiing ca nhan, t6 chic c6 du
diéu kién nang luc hoat ddong xay dung hodc
nang lec hanh nghé xay dung. Nhiing chu thé
nay thi cong cong trinh dwdi su t6 chitc cua
chu dau tu xay dung'’. Chinh vi vay, vi pham
hanh chinh vé t& chttc thi cong cong trinh sai
ndi dung gidy phép xay dung phai la hanh
vi dugc thuc hién boi cht dau tu xay dung.
Noi cach khac, chu thé vi pham hanh chinh
vé t0 chuic thi cong cong trinh sai ndi dung
gidy phép xay dung phai la chu dau tu xay
dung - ttc la ca nhan, t6 chttc da thuc hién
viéc huy dong, tap hop mot s6 dong nguoi dé
xay dung mai, stra chita, cai tao, di doi cong
trinh xay dung nhung sai ndi dung gidy phép
xay dung da cap trudc do. Trén thuec t€, viéc
trién khai thuc hién c6 thé do nhiéu nguoi
tién hanh nhu the chinh, tho phu, tuy nhién,
nhting chu thé nay chi la nguoi thtra hanh ch
khong phai nguoi to chitc nén khong xtr phat
déi véi cac chu thé nay. Hanh vi t6 chice thi
cong cong trinh sai ndi dung gidy phép xay
dung do chu dau tu xay dung thuc hién. Do
d6, khi xt¢ phat thi chi x& phat chu dau tu xay
dung - tic xtt phat nguoi to chic.

Trong linh vuc xdy dung, rdt nhiéu
treong hop chu dau tw xay dung khong dong
thoi la nguoi truc ti€p thi cong. Ngoai trie
mot s6 truong hop nhu xdy dung nha ¢ dé
ban hay kinh doanh bat dong san thi cha dau
tu xay dung dong thoi 1a nguoi truc tiép thi
cong, xay dung, trong cac truong hop khac,
chu dau tu xdy dung thuwong thué nha thau
hodc nhitng ca nhan, td chtrc c6 du diéu kién
nang lwc hoat dong xay dung hodc nang luc
hanh nghé xay dung dé thuc hién viéc thi
cong. Diéu nay c6 nghia trong nhiéu truong
hop cha dau tu xay dung khong co tang vat,

10 Buii Htru Hanh (2018), An toan vé sinh lao dong trong
thi cong céng trinh xdy dung, Nxb. Lao Dong, tr. 46.
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phuong tién vi pham hanh chinh dé€ tich thu.
Dudi goc do ngon ngir thi “tang vit” la
“vat lam chitng cho nhirng viéc lam sai trdi”",
con “phuwong tién” 1a “cdi ding dé’tién hanh mgt
cong vigc”? hay “cdi cin phdi cé dé’ dat dwoc mot
muc dich”®. Hiéu theo nghia nay thi tang vdt
la cai do vi pham ma cé dugc va co gia tri
chtiing minh vé vi pham, con phuwong tién 1a
cai gitip thuc hién vi pham dé dang hon. Vi
du, hanh vi “td chitc thi céng cong trinh sai nji
dung gidy phép xdy dung” thi may tron bé tong,
tron vira, cudc, xéng, bay... ¢ thé 1a phuong
tién d€ thwc hién dwoc muc dich néu trén.
Trong trueong hop nay thi viéc tich thu nhiing
phuong tién nay c6 thé dugc thuc hién. Tuy
nhién, nhitng phuong tién nay lai khong phai
cta chu dau te xay dung. Do d6, viéc tich thu
nhitng phwong tién nay la khong chinh xac.
Vé madt y nghia, tich thu tang vat, phuong
tién vi pham hanh chinh Ia nhim tudec bo
quyeén so hitu ctia nguoi vi pham doi voi vat,
tién, hang hda, phuong tién va chuyén sang
quyén so httu nha nudc!. Ngoai y nghia la
mot hinh thitc x¢ phat, viéc tich thu tang vat,
phuong tién vi pham hanh chinh con nham
muc dich ngdn chan kha ndang nguwoi bi xt
phat tiép tuc st dung tang vat, phuong tién
d6 d€ vi pham hanh chinh trong twong lai.
Do d¢, viéc tich thu tang vat, phuong tién
phai hudéng dén chuyén quyén sé hitu cua
nguoi vi pham sang s& httu nha nude. Bat cap
phat sinh la trong nhiéu truong hgp nguoi vi
pham vé hanh vi t6 chiic thi cong cong trinh

I Nguyén Nhu Y (Chu bién, 2013), Dai tir dién tiéig
Vigt (tdi ban Iin thir 13), Nxb. Dai hoc quéc gia thanh
phd H6 Chi Minh, tr. 1426; Nguyén Lan (2006), T
dién tir va ngir Viet Nam, Nxb. Téng Hop thanh phd
HO6 Chi Minh, tr. 1639.

2 Nguyén Nhuw Y (cha bién, 2013), Dai tie dién tiéng
Vigt (tdi ban [in thir 13), Nxb. Pai hoc quéc gia Tp. H6
Chi Minh, tr. 1277.

3 Nguyén Lan (2006), Tir dién tir va ngir Vigt Nam,
Nxb. Téng Hop thanh ph& H6 Chi Minh, tr. 1476.

4 Nguyén Canh Hop cht bién (2017), Binh lugn khoa
hoc Ludt Xir ly vi pham hanh chinh nam 2012 (tdi ban lin
thit 1), Nxb. Hong D, tr. 257.
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sai noi dung gidy phép xay dung khong cd
phuong tién ma phuong tién lai ctia nguoi
khong vi pham. Néu ap dung viéc tich thu thi
dung theo quy dinh phap luat nhung khong
dang nguoi vi pham. Néu khong tich thu lai
o thé vi pham diéu cam 1a “dp dung hinh thirc
xt¢ phat, mikc xir phat khong ding, khong diy du
do1 véi hanh vi vi pham hanh chinh”.

Thi tw, Diéu 16 Nghi dinh s6'16/2022/ND-
CP dd khong quy dinh dp dung bién phdp khic
phuc hidu qua “budc ndp lai 6 loi bat hop phap
co dwegc do thuwe hign vi pham hanh chinh” doi voi
m@t s6"vi pham hanh chinh vé t6 chirc thi cong xdy
dwng cong trinh khong sai ndi dung gidy phép xay
dwng co lam phat sinh “s6’loi bat hop phip”

D6i voi vi pham hanh chinh vé t6 chic
thi cong xdy dung cong trinh sai ndi dung
gidy phép xay dung thi Diéu 16 Nghi dinh
sO 16/2022/ND-CP chi quy dinh hinh thic
xtt phat chinh la phat tién va 4p dung bién
phap khac phuc hau qua “budc phd do cong
trinh, phin cong trinh xdy dung vi pham”. Tuy
nhién, Biéu 16 Nghi dinh s6 16/2022/ND-CP
lai “b6 quén” viéc 4p dung bién phap “budc
nop lai s6"loi do thiwc hign vi pham hanh chinh”
déi véi chu thé thuce hién hanh vi “t6 chike thi
cong xdy dung cong trinh sai ndi dung gidy phép
xay dung”.

Trén thuc té, xudt hién nhiéu truong hop
to chtrc thi cong xay dung cong trinh sai noi
dung gidy phép xay dung dwdi dang nha cho
thué. Sau khi hoan tat, nguoi vi pham cho
thué véi so tién thué 1én dén vai chuc triéu
dong mot thang. Trong mot khoang thoi gian
nhat dinh, s tién thué nha cé thé 1én dén
con sO vai tram triéu dong. Day la s6 loi bat
hop phap c6 dwoc tir viéc thuc hién hanh vi
t0 chtrc thi cong xay dung cong trinh khong
c6 gidy phép xay dung'®. Tuy nhién, khi ban
hanh quyét dinh xt phat, nguoi c6 tham
quyén khong thé 4p dung bién phap “budc

15 Khoan 6 Biéu 12 Luat Xt ly vi pham hanh chinh
nam 2012 (duoc stra doi, bd sung nam 2020).

16 Tai liéu s6 02/TTXD cua Thanh tra S& xay dung
Thanh phé H6 Chi Minh, ngay 17/8/2019.

110 Khoahoc Kiém sat

nop lai s6"loi do thwc hign vi pham hanh chinh”
bdi don gian la Diéu 16 Nghi dinh s6 16/2022/
ND-CP da khong quy dinh vé viéc ap dung
bién phap khac phuc hau qua nay. Chinh bat
cap nay c6 thé sé “mo duong” cho hién tuong
“lam liéu” boi suy cho cung thi sd loi nhan
dugc tir hanh vi vi pham nhiéu khi con 16n
hon mtc tién phat phai bo ra'’.

Thir nam, kyj thudt ldp phdp trong Nghi dinh s6
16/2022/ND-CP khong theo quy chuidn thong nhit,
dan dén khé khin trong viéc dp dung phdp lugt

Hién nay, cach quy dinh mttc phat trong
cac nghi dinh rat khac nhau, khong theo mét
quy chudn cu thé. Pa phan nghi dinh quy
dinh muc phat d6i voi ca nhan, sau do, quy
dinh d3i véi t6 chitc bang hai lan mtc phat
ddi véi cad nhan (nhu Nghi dinh s6 144/2021/
ND-CP ngay 31/12/2021 quy dinh xtt phat vi
pham hanh chinh trong Iinh vitc an ninh, trat
tw, an toan xa hoi; phong, chéng té nan xa
hoi; phong chdy, chita chdy; cttu nan, cttu ho;
phong, chong bao luc gia dinh'®). Tuy nhién,
lai ¢6 Nghi dinh quy dinh muc phat d6i véi
t6 chitc, sau d6 quy dinh mtrc phat d6i voi ca
nhan bang % mtc phat d8i véi t6 chire. Mot
trong nhiing Nghi dinh quy dinh theo chiéu
dao nguoc nay la Nghi dinh s6 16/2022/ND-
CP. Réat kho giai thich vi sao lai c6 cach quy
dinh khac nhau nhw vay. Phai chang linh viee
nao vi pham do t6 chiec thuc hién phd bién
thi Chinh pht quy dinh mtc phat d6i voi t6
chtre trede, sau d6 moi dén muire phat d6i voi
ca nhan. Nguoc lai, linh viec nao vi pham do
ca nhan thyc hién 1a cha yéu thi Chinh phu
quy dinh mtc phat d6i véi ca nhan trudc, sau

7 Bao Xay dung (2020), “Khu dm thwe xdy trdi phép
17 nam khong bi xiv 1y tai Thanh phd” H6 Chi Minh”.
Nguén truy cap: https://baoxaydung.com.vn/khu-
am-thuc-xay-trai-phep-17-nam-khong-bi-xu-ly-tai-
tphem-288133.html

18 Khoan 2 Diéu 4 Nghi dinh s& 144/2021/ND-CP quy
dinh: “Mikc phat tién quy dinh tai Chwong II Nghi dinh
nay la mirc phat dwoc dp dung doi véi hanh vi vi pham
hanh chinh cia cd nhin. Di v6i t6 chike ¢6 ciing hanh vi
vi pham, mirc phat tién gip 02 [in mitc phat tién doi voi
cd nhin”.
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dé méi quy dinh mie phat d6i véi t6 chuec.
Quy dinh dao nguoc nhu trong Nghi dinh
s0 16/2022/ND-CP vira khong thuc su phu
hop vé mat ky thuat 1ap phap vira gay nén sy
phtic tap khong can thiét.

3. Giai phap hoan thién

Trén co so phan tich nhitng bat cap néu
trén, ching toi c6 mot s6 giai phdp nham hoan
thién cadc quy dinh xt phat vi pham hanh
chinh vé to chtrc thi cong cong trinh sai noi
dung gidy phép xay dung nhu sau:

Mot la, Chinh pha can stra doi khoan 7
va khoan 10 Diéu 16 Nghi dinh s6 16/2022/
ND-CP theo hudng quy dinh ché tai phat tién
d6i voi hanh vi “t6 chike thi cong xdy dieng cong
trinh khong cé gidy phép xdy dwng ma theo quy
dinh phai cé gidy phép xdy dung” nang hon so
v6i hanh vi “td chirc thi cong xdy dung cong
trinh coi ndi, sai ngi dung gidy phép xdy dung”.
Co6 nhuw vay thi hinh thitc va mttc xtt phat madi
twong xtng voi tinh chat, mic dd nguy hiém
cho xa hoi ctia hanh vi vi pham. Tt d6 goép
phan ddu tranh phong, chéng cac vi pham
vé to chure thi cdng cong trinh khong cd gidy
phép, sai ndi dung gidy phép xay dung trén
thuc té.

Hai la, trong boi canh Bo luat Hinh sy
nam 2015 (sta doi, bo sung nam 2017) va
Nghi dinh s6 16/2022/ND-CP da c6 hiéu luc
phap luat thi cac co quan nha nudc can giai
thich cu thé thé nao la “ma tdi pham nhwng
khong bi truy cieu trach nhiém hinh sw” nham
phan dinh r6 rang gitta xtt phat vi pham hanh
chinh va x@ ly hinh s¢. Minh dinh gitta x&
phat hanh chinh va xt 1y hinh sy d6i v6i hanh
vi t0 chirc thi cong xdy dung cong trinh sai
ndi dung gidy phép xay dung khong chi tao
diéu kién thuan loi cho cong tac dau tranh,
phong chong vi pham hanh chinh lién quan
dén hanh vi nay ma con han ché tinh trang
nhap nhang “hanh chinh héa cic vi pham hinh
sw” hodc “hinh sw héa cdc vi pham hanh chinh”.

Ba la, stta d6i quy dinh vé viéc ap dung
hinh thc x phat bo sung tich thu tang vat,
phuong tién vi pham hanh chinh d6i véi cac

So Chuyén dé 02 - 2022

vi pham vé t6 chuirc thi cong cong trinh sai
ndi dung gidy phép xay dung. Theo dd, c6
thé stta doi viéc ap dung hinh thac xtr phat
nay theo nguyén tac tly nghi la néu c6 tang
vat, phrong tién vi pham hanh chinh thi méi
tich thu. So v6i quy dinh vé tich thu tang vat,
phuong tién vi pham hanh chinh, quy dinh
vé hinh thttc x& phat tudéc quyén st dung
gidy phép xay dung lai duoc quy dinh rat
hop ly. Cu thé, hinh thirc xt phat tudc quyén
st dung gidy phép xay dung chi ap dung
trong treong hop nguoi vi pham c6 (néu co).
Truong hop khong co gidy phép xay dung thi
khong ap dung. Thiét nghi ndi dung hop ly
nay ciing can duoc tiép thu khi quy dinh vé
viéc ap dung hinh thttc xr phat tich thu tang
vat, phuong tién vi pham hanh chinh.

Bén la, Chinh phu can tién hanh ra soat
tong thé cac vi pham hanh chinh vé trat twe xay
dung tai Biéu 16 Nghi dinh s6 16/2022/ND-
CP c6 lam phat sinh s6 loi bat hop phap ma
chura cé quy dinh vé bién phéap khac phuc hau
“budc ndp lai s6'loi bat hop phdp cé dwoc do thiec
hién vi pham hanh chinh” &€ kip thoi bd sung
bién phdp nay lam co so cho viéc 4p dung
trong thuec tién. C6 nhw vay thi viéc xt phat
cac vi pham hanh chinh vé trat tu xay dung
méi trd nén hiéu qua, dong thoi khdc phuc
moi hau qua do vi pham hanh chinh gay ra.

Cudi ciing, tr bat cap da phan tich vé vé
ky thuat 1ap phép, tac gia cho rang, khi stra
doi Nghi dinh s6 16/2022/ND-CP, Chinh phu
nén théng nhdt quy dinh muc phat “thuan
chiéu” nhu Luat X ly vi pham hanh chinh
nam 2012 (dwgc stra d6i, bd sung nam 2020)
la cd nhan trudce, to chic sau'. Co6 nhu vay
thi ky thuat 1ap phap vira thong nhat, vira tao
ra cach ap dung phap luat dé dang, ttr d6 dat
dwochiéu qua trong cong tac xt phat vi pham
hanh chinh d6i v6i hanh vi t6 chtic thi cong
cong trinh sai ndi dung giay phép xay dung./.

1 Nguyén Canh Hop (2020), “Hoan thi¢n cdch quy dinh
vé vi pham hanh chinh trong cdc nghi dinh cua Chinh
phu”, Tap chi Dan chu va phap luat dién tir. Ngudn
truy cdp: https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/
xay-dung-phap-luat.aspx?ItemID=612
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