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NGUYEN TRAN NHU KHUE*

Téi pham dn di va dang “am thim” gdy ra thiét hai cho cd nhdn néi riéng va xa hoi néi chung
ma khéng bi phdt hién, xit lyj. Sy ton tai ciia toi pham dn dan dén hé qua mo td khong chinh xdc biic
tranh toi pham va nhdm ldn trong viéc t6 chitc hoat dong phong chéng toi pham ciing nhu ddanh gid
hi¢u qud ciia hoat dong nay. Vi thé”“tdi pham an” thu hiit sy quan tam, nghién citu ciia cdc nha tgi
pham hoc va cdc nha hoat dong thuc tién vé phong chong téi pham. Bai viét néu lén sy cin thiét
nghién citu toi pham dn, cdc quan diém ciia cdc nha khoa hoc vé khdi niém toi pham én; ti dé tdc
gid dua ra khdi ni¢m hoan thién vé toi pham dn va § nghia cia né trong Téi pham hoc Vigt Nam.

Tir khéa: Toi pham dan, toi pham chua bi phdt hién, toi pham chua bi xir Iy
Ngay nhan bai: 20/06/2022; Bién tap xong: 27/06/2022; Duyét dang: 22/07/2022

Dark figure of crime have been “silently” causing damage to both individuals and society
without being detected and handled. Its existence leads to the inaccurate description of crime
situation, the confusion in crime prevention activities and in evaluation of this activity’s
effectiveness. Therefore, criminologists and practical activists on crime prevention have paid
much attention and research to it. This article raises the need to study dark figure of crime,
scientific views on its concept, then the author gives out a complete concept of dark figure of
crime and its meaning in Vietnamese Criminology.

Keywords: Dark figure of crime, undetected crime, unsolved crime.

ton tai khach quan, vi vay, viéc nghién
cttu vé tinh hinh t6i pham dé€ tim ra quy
luat ton tai, phat trién cua né la can thiét dé twe
d6 6 thé tién hanh cac bién phap phong ngtra
toi pham mot cach hiéu qua.
1. Sy can thiét nghién ciru tdi pham an

Tinh hinh t0i pham la hién twong xa hoi

Nhén thirc vé tinh hinh t6i pham, ngoai
nhtng thudc tinh, ddu hiéu dac trung, cac
nha nghién cu con quan tam dén sy ton tai
cua tinh hinh hinh tdi pham trén thuc t€ qua
viéc danh gia thuc trang, co cdu, dong thai va
thiét hai do tinh hinh t6i pham gay ra. Trong
do, thuc trang tinh hinh t6i pham la ndi dung
thuong duoc ti€p can trudce tién, phan anh
khia canh dinh lwong cta tinh hinh t6i pham.
Vé mat ly luan, thyce trang tinh hinh t6i pham
duoc hiéu la “téng s6’cic t6i pham da xdy ra va
s0" lwong nguoi thuwc hign cdc ti pham do trong
mot khodang thoi gian nhit dinh va 6 mot dia ban
nhat dinh”'. Cau tric cua né gom hai bd phan
(phan) hop thanh:

+ Mot la, nhitng t6i pham da bi phat hién,

! Ly Van Quyén (2007), “Tinh hinh tji pham”, Gido
trinh t6i pham hoc, Treong Pai hoc Luat Ha Noi,
Nxb. Céng an nhan dan, tr. 98.
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xtt ly - trong tiéng Anh goi la “cleared crimes”
hay “solved crimes”, tiéng Viét thuong dwoc
cac nha toi pham hoc goi la “tdi pham r6” hay
“t0i pham hién”.

+Hai la, nhitng t0i pham da xay ranhung
chura bi phat hién, xtt ly. Theo cac tai liéu khoa
hoc, nguwoi dau tién dwa ra thuat ngtr d€ chi
nhitng toi pham chwa bi phat hién x ly la
Adolphe Quetelet, nha thién van hoc, toan
hoc, xa hoi hoc ngwoi Bi vao nam 18307, tiéng
Anh 1a “dark figure of crime”, theo tiéng Viét
thuong goi 1a “tdi pham 4n”. Ong cho rang,
nghién cttu vé thuc trang cua tinh hinh t6i
pham khong chi dya vao con s6 vé ti pham
rd ma con phai dya vao viéc danh gia vé toi
pham an, boi s6 liéu tdi pham rd chi phan anh
duoc phan nao tinh hinh t6i pham.

bé danh gia thuc trang tinh hinh toi
pham, truede hét phai dya vao s6 liéu ti pham
rd ma da dwoc cac co quan chitc nang thong
ké. Mot s6 nudc, dién hinh la My thuong xuat

* Thac si, Nghién ctru sinh, Giang vién khoa Nha nuéc
phdp ludt, Hoc vién Can by thanh phd H6 Chi Minh

2 Duong Tuyét Mién (2010), “Tinh hinh ti pham”,
Gido trinh T6i pham hoc, Nxb. Gido duc Viét Nam,
tr. 83.
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ban hang nam sd liéu thong ké vé tdi pham
do Cuc thdng ké tu phap (BJS) va Cuc biéu
tra lién bang (FBI) thu thap. Nguon s liéu vé
t0i pham ro duoc 1dy tir sO liéu ctia canh sat
hoac ctia cac co quan khéc, thuong cé dwoc la
do t6i pham xay ra c6 nguoi chiing kién hoac
phat hién ra toi pham va tdi pham da dwoc
twong thuat, t6 cao voi canh sat; trén co sd do,
co quan c6 thdm quyén xw ly hinh sw d6i véi
toi pham va nguoi pham t0i da bi phat hién’.
Bdo cdo toi pham chinh thic (UCR) cta My
giai thich toi pham ro do la treong hop cac co
quan ap dung phap luat da chinh thic budc
toi mot nguoi vi toi pham ho da thiyec hién®.

Tuy nhién, khong phai moi toi pham xay
ra déu bi phat hién va xt ly hinh sw. Thuc t€,
c6 kha nhiéu t6i pham da xay ra nhung do
nhiéu nguyén nhan khac nhau nén khong bi
phat hién va do vay khong bi xtr ly vé hinh su.
Theo nghién cttu ctia cac nha t6i pham hoc tuw
san, sO luong tdi pham chua bi phét hién con
cao hon nhiéu so vdi s6 t6i pham da bi phat
hién, con s0 tdi pham phat hién trong thong
ké chi béng 1/4 cho d@én 1/10 con sO thuc t& tdi
pham da xay ra (theo GS. TS. Tymothy Mason,
s0 lwong toi pham an 16n hon 06 dén 10 lan t6i
pham r6°). Nhu vy, con s6 tdi pham da bi
phat hién va bi xx ly chi phan anh mét phan
cua tong thé nhiing tdi pham da xay ra. Con
sO luong toi pham chua bi phat hién, x@ ly
cting can duoc quan tam. Néu nhu tdi pham
ro da bi phat hién, xt ly, thiét hai da dwoc
ngan chdn, khéc phuc va nguwoi pham toi da
bi triing phat, gido duc thi tdi pham &n to ra
nguy hiém hon boi cac ly do:

- Toi pham xay ra nhung lai khong dwoc
phat hién va xtt ly, vi thé tdi pham van tiép
tuc gay ra thiét hai ma chua cé bién phap
kiém soat, ngan chan va khic phuc hau qua.

- Toi pham an sé tao diéu kién cho toi
pham va cac to chirc toi pham khac hinh thanh
va phat trién, 1am cho tinh hinh t6i pham tro
nén nghiém trong hon.

3 Duong Tuyét Mién (2010), tldd cha thich 2, tr. 82.

* Frank Schmalleger (2002), Criminology Today, The
University of North Carolina at Pembroke, Prentice
Hall Publisher, tr. 38

5 Timothy Mason (2006), Bai gidng “Official statistics
& the dark figure”, Paris University. Link: http:/www.
deviance 2-official statistics & the dark figure.htm
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- Tinh trang an cta tdi pham lam cho
nguoi pham tdi coi thuong phap luat va gay
ra tam ly lo s, mat long tin cia nhan dan vao
co quan bao vé phap luat; dong thoi cling gay
kho khan cho Nha nwéc trong viéc dwa phap
luat vao cudc song.

- T6i pham an lam cho co quan nha nudc
c6 tham quyén nhan thic sai vé tinh hinh ti
pham noéi chung va tinh hinh t6i pham &n néi
riéng. Ttr d6, du bao tdi pham khong chinh xac,
xay dung k& hoach, bién phap phong ngtra tdi
pham khong phu hop.

Vi vay, tinh hinh t6i pham an tt lau da
thu hat sy quan tam nghién cttu cta cac nha
t0i pham hoc trén thé gidi va ¢ Viét Nam.

2. Mot s6 quan diém vé khai niém “toi
pham an”

Tuy nhién, quan niém vé t0i pham an
duong nhu van chua c6 sy thdng nhat. Co thé
néu mot sd quan diém nhu sau:

Quan diém thw nhat, “Tgi pham dn la
nhirng toi pham co thiec nhwng khong diweoc tirong
thudt voi cinh sdit”. Theo nghia Tiéng Viét,
“teong thuat” co nghia la ké lai, thuat lai that
ro rang, teong tan’. “Nhitng tdi pham cé thuc
nhung khong duoc tuong thuat véi canh sat”
duoc hiéu la tdi pham da xay ra nhung khong
duoc bao cho canh sat biét. Néu quan niém
t0i pham an la nhiing toi pham c6 thuc nhung
khong duoc tuong thuat (bao cdo - report) voi
canh sét thi chwa day du. Boi 1€, viéc thong
tin toi pham dugc bao cho co quan c6 tham
quyén chuwa du dé xac dinh ¢6 t6i pham ma
can phai gan véi hoat dong phat hién (chiing
minh) tdi pham. Do d6, t6i pham dn khong chi
la thong tin toi pham khong dwoc bao hodc
“dwa dén dung dia chi” ctia co quan c6 tham
quyén khoi t6 vu an hinh sy® ma chinh xac
hon la tdi pham khong bi phat hién. Mat khac,
quan diém nay khong dé cap dén truong hop
toi pham da dwoc bdo cho canh sat nhung
khong bi xtr ly theo quy dinh ctia phap luat
hinh sy, t6 tung hinh su.

¢ Timothy Mason (2006), tldd chu thich 5.

7 Nguyén Nhu Y (1998), Dai tlr dién Tiéng Viét, Nxb.
Van héa thong tin, tr. 1769.

8 Pham Van Tinh (2004), Dac diém tdi pham hoc ctia
tinh hinh t6i pham 6 nuwdc ta hién nay, Luan an tién
si luat hog, tr. 40.
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Quan diém thit hai, “Tgi pham dn la s6Twong
Ion t6i pham khong dwoc tirong thudt véi canh sdt
va khong cé trong thong ké hinh sw chinh thirc™.
Quan diém nay dwa thém dau hiéu “khong c6
trong thong ké hinh su chinh thic” d€xac dinh
toi pham an. Néu t¢i pham chwa duoc bao
(twong thuat) cho canh sat thi dwong nhién sé
khong duoc thong ké. Nhu vay, trede hét chi
can ddu hiéu toi pham “khong duoc bao cho
canh sat” thi sé dong thoi thoa man ddu hiéu
“khong duoc thong ké”. Gia st ¢6 truong hop
toi pham dwgc bdo cho canh sat nhung vily do
nao d6 khong duoc thdng ké thi van duwoc coi
la tdi pham an, vi tdi pham tuy dwoc bao cho
canh sat nhung khong duoc nhan dién qua con
s0 thong ké. Quan diém thit hai vé quan niém
t0i pham an rong hon quan diém thit nhat, bao
gom hai treong hop: Téi pham khong duoc
bao cho canh sat va tdi pham mac du da dwoc
bao cho canh sat nhung khong duoc thong keé.
Quan diém nay ciing c6 cach dién dat tuong
tu: “Toi pham an la thuat ngtr dwoc dua ra boi
cac nha toi pham hoc va xa hoi hoc mo ta s
lwong toi pham khong dwoc tuong thuat hodc
khong bi phat hién va n6 tra 10i cho cau hoi vé
do tin cay cta thdng ké toi pham chinh thic” ™.
Dau hiéu t0i pham “khong bi phat hién” cd
nghia co quan c6 thdm quyén khong ty minh
phéthién ra toi pham cling giong nhu tdi pham
khong duoc trinh bao.

Quan diém thirba, “Tdi pham dn la s6 Twgng
t01 pham dd thiec hién trén thuwc té' nhung khong
dwoc twong thudt véi co quan cé tham quyén hodc
chuea bi phat hién (mot cich chinh thirc) va do vdy
chwa bi dwa ra xét xir, chuwa co trong thong ké hinh
sw chinh thirc”. Quan diém nay mo rong hon
0 phuong dién co quan ti€p nhéan thong tin
toi pham, khong chi co quan canh sat ma la
co quan ¢ tham quyén noi chung. Tuy nhién
cling can giai thich thém co quan nao dugc
coi 1a “c6 tham quyén”. Mat khac, tdi pham

? Frank Schmalleger (2002), Criminology Today, The
University of North Carolina at Pembroke, Prentice
Hall Publisher, tr. 61.

10 “The dark figure of (or for) crime is a term employed
by criminologists and sociologists to describe the amount
of unreported or undiscovered crime, which calls into
question the reliability of official crime statistics” (http://

en.wikipedia.org/wiki/Dark_figure_of crime)
' Dwong Tuyét Mién (2010), tldd cha thich 2, tr.84.
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an khong chi ¢6 dau hiéu “khong duoc tuong
thuat” ma hau qua la chua bi dwa ra xét xt va
khong duoc thong ké. Quan diém nay ciing
dé lai nhing ban khoan va kho giai thich. Vi
dy, t0i pham bi dua ra xét xi nhung tuyén
vO t0i van ton tai kha nang an cua tdi pham,
hoac la t¢i pham tuy khong bi dwa ra xét xt
nhung dugc phét hién va xt ly bang nhiing
quyét dinh khac ctia co quan tién hanh t6
tung khong thé coi la tdi pham an? No6i chung,
cac ddu hiéu cta tdi pham an duoc liét ké o
dinh nghia trén la doc lap hay co lién quan véi
nhau khong dwoc xac dinh ro rang.

Quan diém the tw, “Tgi pham dn la khdi
nigm chi mot phitn trong téng thé cdc toi pham
dd xay ra trong mot thoi gian va trén mgt dia ban
nhdt dinh ma chwa dwgc cic co quan bdo vé phip
ludt (Co quan diéu tra, Vién kiém sdt, Toa dn, cdc
co quan khdc ctia cong an ¢ chirc ning tiép nhin
tin t0° gidc va phdt hién toi pham) phat hi¢n vé sw
kién noi chung hodc chwa nhan biét dwoc sw kién,
hanh vi da phat hién 1a t6i pham”"2. Uu diém ndi
bat cua quan diém nay la liét ké duoc nhitng
co quan nao c6 trach nhiém ti€p nhan thong
tin t0i pham va phat hién t6i pham. Tuy nhién,
quan diém nay khong dé cap dén dau hiéu
t0i pham “chua bi xt ly”, do do van ton tai
han ché nhu quan diém thit nhat. That ra, toi
pham an khong chi 1a tdi pham khong bi phat
hién ma con la t¢i pham bi phat hién nhung
khong bi xt ly.

Quan diém th& nam,”“T¢i pham dn co
nghia la toan b cdc s6'tgi pham cu thé’ thuwc té'da
xdy ra va s0 lwong nguoi thc hién cic toi pham
do ma chwa bi phdt hién va xw ly vé hinh sy vi
vdy no khong cé trong thong ké hinh sy”**. Quan
diém nay b6 sung hai ddu hiéu dang luu y
so voi cac quan diém trén: Mot 13, “an nguoi
pham t6i” trong khai niém toi pham an; Hai
la, chuwa bi x ly vé hinh sw. Tuy nhién, cach
dién dat chwa lam rd duoc réng chi can mot
trong s6 dau hiéu d6 thoa man 1a toi pham an
hay t0i pham an phai c6 du ba dau hiéu: Toi
pham va nguwoi pham t0i chua bi phat hién;
t0i pham chua bi xtt ly; va t¢i pham khong cé
trong thong ké hinh su.

12 L& Thé Tiém, Pham Tw Pha (1994), T6i pham ¢ Vigt
Nam - Thuee trang, nguyén nhin va gidi phdp, Nxb. Cong
an nhan dan, tr. 13 - 14.

5 Ly Véan Quyén (2007), tldd cha thich 1, tr. 99.
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Quan diém the sau, “Tinh hinh tgi pham
dn la téng thé cic hanh vi pham t6i cing cic chi
thé ctia nhitng hanh vi d6 thuwc té"da thuc hién
trong nhitng diéu kién thoi gian va dia diém cu
thé nhung chwa bi phat hién va chwa bi xiv lyj vé
hinh sy”*. Quan diém nay ban vé tinh hinh t5i
pham &n, trong d6 c6 dua ra cac dau hiéu toi
pham an. Diém khac biét so véi cac quan diém
khac la khong dé cap dén dau hiéu “chua
dugc thong ké” trong khai niém toi pham an.

Quan diém thw bay, “Tgi pham dn la tong
hop cdc hanh vi pham t9i cung cdc chii thé' gdy ra
cdc hanh vi pham t6i dy, thiec t¢'da xay ra nhung
chwa bi cdc co quan bdo vé phdp ludt phat hién
hodc khong bi xiv Iy hinh suw”®. Quan diém
nay cling khong dua dau hiéu “khong duwoc
thong ké” trong khéi niém toi pham an. Hay
ndi cach khac, khong coi tdi pham an phai cé
ddu hiéu t6i pham khong duoc thong ké. Tuy
nhién, diém khéc co ban voi quan diém tht
sau la xem dau hiéu t§i pham chwa bi phat hién
doc lap voéi dau hiéu khong bi xir 1y vé hinh sy
b?mg ttr ndi “hodc” trong khai niém toi pham
an. C6 nghia la, néu tdi pham da bi phat
hién nhung chwa bi x¢ 1y cling dwoc xem la
t0i pham an. Ngoai ra, quan diém nay clng
chi ra trach nhiém phat hién, xt ly tdi pham
thudc cac co quan bao vé phéap luat. Thong
thwong, co quan bao vé phap luat dugc hiéu
la Co quan cong an, Vién kiém sat va Toa an.

Quan diém tht tam, tdi pham an 1a “toan
by cic toi pham thuc té'dd xdy ra cung cdc chi thé’
8ay ra cdc tji pham dé, song con bi che ddy doi voi
cic co quan chirc nang cua nha nwéc hodc khong
dwoc xir 1y theo phdp ludt hinh sw hodc khong co
trong thong ké toi pham ctia tieng thoi ky'°. Diém
khac biét ndi bat cua quan diém nay 1a xem ba
dau hiéu khong bi phdt hi¢n (con bi che day),
khong bi xwr 1y, khong dwoc thong ké la nhitng
d&u hiéu doclap. Chi can c6 mot trong ba dau
hiéu d¢ la t6i pham an. Tuy nhién, quan diém
nay ciing khong giai thich rd6 chwa bi phat

" Tran Hiru Trang (2000), “Mot s6’vin dé vé tinh hinh
t6i pham dn ¢ Viét Nam”, Tap chi Luat hoc (3), tr. 15.

15 Khiéu Manh Hung (2002), “Tinh trang toi pham”,
Gido trinh Toi pham hoc, Hoc vién Canh sat nhan
dan, tr. 84

16 Pham Van Tinh (2000), “Nghién ciru tinh hinh tgi
pham”, T6i pham hoc Viét Nam - Mot s6 van dé ly
ludn va thuc tién, Nxb. Cong an nhan dan, tr. 78.
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hién & mitc do nao, toi pham khong bi phat
hién hay nguoi pham t6i khong bi phat hién,
hinh thitc xt ly theo phap luat hinh sy chua
duoc ap dung doi voi toi pham an...

3. Hoan thién khai niém toi pham an va
y nghia ctia né trong T¢i pham hoc Viét Nam

Tkt nhitng quan diém da néu trén cho
thay, c6 nhiéu dau hiéu cua toi pham an duoc
cac nha nghién cttu dwa ra trong khai niém t6i
pham an, bao gom: T6i pham khong duwoc bao
cdo voi canh sat hodc co quan ¢6 tham quyén,
toi pham khong bi phat hién; ngwoi pham toi
khong bi phat hién; toi pham khong bi xét xtr
hay xtt ly; toi pham khong duoc thong ké. Tuy
nhién, cdc quan diém khoa hoc khong c6 su
thong nhat vé s6 luong cac dau hiéu tdi pham
an, chua thé hién rd tinh doc 1ap hay lién quan
gitta cac ddu hiéu va nhiéu dau hiéu con chua
rd vé noi dung. Vi vay, khai niém toi pham an
con ¢ su tranh luan va can dwoc hoan thién.
DPé€ 6 thé dua ra khai niém hop ly hon veé t6i
pham an, can b6 sung hodc lam rd thém mot
s0 dau hiéu cua t6i pham an nhu sau:

- Toi pham an khong chi an téi pham
(an hanh vi) ma con 4n nguoi thuc hién toi
pham (an cha thé). Toi pham va chua thé cta
toi pham la hai khdi niém khac nhau nhung
ton tai thong nhat. Toi pham phai c6 dau
hiéu chu thé va chu thé caa tdi pham phai
c6 dau hiéu thuc hién hanh vi pham t6i. Néu
toi pham khong bi phat hién thi duong nhién
nguoi pham tdi cling khong bi phat hién. Tuy
nhién, cling cd treong hop phat hién dwoc
t0i pham nhung khong phat hién duoc ai la
nguoi pham tdi. Truong hop nay khong thé
goi toi pham da rd. Vi vay, trong khai niém toi
pham an phai néu rd ti pham va nguoi pham
toi (chu thé) bi an.

- b€ xac dinh t0i pham c6 an hay khong
cling can lam ro thé nao la chua bi phdt hién?
Tinh chat, muic d6 chua bi phat hién. Nghia
cua tir “phat hién” ndéi chung la tim ra, tim
thay cai chwa ai biét"”. Tt d6 suy luan chiea bi
phit hi¢n 1a chuwa tim ra, chua thay céi (sw kién)
da cé. Nhu vay, theo nghia thong thwong, phat
hién hay chua bi phat hién khong can can ct
vao viéc ai da phat hién sy kién va cach thttc
nao phat hién ra sy kién d6. Thé nhung trong
t0 tung hinh sy, phat hién tdi pham va nguoi

7 Nguyén Nhu Y (1998), tidd cht thich 7, tr. 1321.
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pham toi ma hau qua cuand dan dén ap dung
hodc khong bi ap dung mot ché tai hinh su la
quad trinh nhan thitc doi hdéi tinh hop phap va
khong thé bi bac bo. Nhiéu tac gia dwa ra dau
hiéu “chua bi phat hién” dé noi vé toi pham
an nhung khong thong nhat “phat hién” va
“chura phat hién” & mitc do nao. Co tac gia lai
mo ngodc don ghi chti chwa phat hién mot cdch
chinh thikc'®, c6 vé hop ly nhung ti€c la khong
giai thich nhu thé nao la chua phat hién mot
cach chinh thttc va khac véi phat hién khong
chinh thirc, hay chwa bi phdt hién. Treong hop
t0i pham da thuc hién nhung chwa duoc bat
ky ca nhan, co quan, t6 chttc nao phat hién,
diéu dé khéng dinh tdi pham chwa bi phat
hién - toi pham an. Tuy nhién, thuc t& co
nhitng truong hop toi pham da thwc hién, cé
ngroi phat hién, nhung khong phai phat hién
nao cling la phat hién chinh thic ¢ khang
dinh t6i pham da ro hay con an, cu thé:

+ Toi pham bi ca nhan, co quan, t6 chiic
phat hién nhung khong chuyén tin bao hay
t6 giac toi pham cho Co quan diéu tra, Vién
kiém sat - nhitng co quan c¢é tham quyén khoi
t6 vu an hinh sw. Hau qua la t6i pham khong
bi khoi to, diéu tra, xét x@. Vi thé, td6i pham
van chua chinh thiec bi phat hién, hay néi cach
khac la t6i pham con bi an. Toi pham duoc
coi la chwa bi phat hién (t6i pham an) trong
treong hop nay duoc nhiéu tac gia dong tinh.

+Toi pham da bi phat hién do cd tin bao,
t6 giac, do nguoi pham téi tu thd, do co quan
c6 tham quyeén to tung truc ti€p phat hién, da
dwoc thu ly dung trinh tu, thu tuc dwoc quy
dinh trong B0 ludt TS tung hinh sy (BLTTHS).
C6 nghia la thong tin t6i pham da dén dlﬁmg
“dia chi” tiép nhan, xi ly theo quy dinh cta
BLTTHS. O phan khai niém c6 vién dan quan
diém cua cic tac gid cho rang chi can thong
tin t0i pham dwoc bao (twong thuat) cho canh
sat dwoc coi la tdi pham ro, hay tdi pham da bi
phat hién. Néu hiéu nhu vay thi truong hop
nay toi pham khong con ¢ trang thai chwa bi
phat hién ntta. Thé nhung, ¢ truong hop, sau
d6 vu an khong duoc khoi té do bo sot, khong
xt ly tot tin bao hodc khong c6 diéu kién xac
minh thong tin t6i pham da dwoc thu ly. Vi
thé, thong tin ban dau vé tdi pham mdc du da
dén dung co quan ¢ tham quyén khoi t6 vu

8 Duong Tuyét Mién (2010), tldd chu thich 2, tr. 84.
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an nhung chua du dé€ xac dinh c6 toi pham
va nguoi pham t6i va khong cé co so dé giai
quyét vu an. Téi pham van chua chinh thie bi
phat hién, toi pham van con an.

+ Tt nhing thong tin ban dau, vu an
duwoc khoi t6, diéu tra. Nhiéu thong tin
(chting ct) méi duoc thu thap bang nhiing
hoat dong diéu tra nhung chuwa da dé ching
minh t6i pham, nguoi pham t6i. Hét han diéu
tra phai tam dinh chi hodc dinh chi, sau do
khong phuc hoi diéu tra. K€ ca treong hop
vu an duwoc dua ra xét xit nhung khong du
chiing ct d€ ra ban an két toi mac du thuec t&
6 t0i nhung khong diéu tra duoc, budc phai
tuyén vo toi. Truong hop nay ciing khong thé
noi toi pham, ngwoi pham t6i da bi phat hién.
Toi pham van con an vi chua chinh thic bi
phat hién.

Co6 thé khang dinh, tat ca nhitng truong
hop trén déu duoc xem la toi pham chwa bi
phat hién chinh thitc, mot trong nhitng dau
hiéu ctia tdi pham an. Ching t6i cho rang
toi pham chi dwoc coi la bi phat hién chinh
thiec khi:

1) Chu thé phat hién la co quan c6 tham
quyeén tién hanh t6 tung, c6 quyén va nghia
vu giai quyét vu an hinh su.

2) Két qua phat hién phai duoc chiing
minh véi day du ching ctt toi pham va nguoi
da thuc hién t6i pham. Trong giai doan diéu
tra, truy t0, xét x&¢ déu c6 kha nang xac dinh
toi pham da bi phat hién (ro) thong qua cac
ching c dugc co quan c6 tham quyén tién
hanh t8 tung thu thap, chitng minh bang cac
hoat dong diéu tra nhu khdam nghiém hién
treong, xem xét vat chiing, 13y 10i khai nhiing
nguoi tham gia to tung... Néu toi pham chua
bi phét hién boi co quan c¢é thdm quyén tién
hanh t6 tung véi nhitng chiing ct rd rang thi
do 1a toi pham chiea bi phdt hién chinh thikc, 1a
toi pham an.

- Can xem “chua bi xt ly vé hinh su” la
d&u hiéu ddc lap cua toi pham an. Boi vi toi
pham duwgc phat hién tat yéu phai c6 bién
phap xtt ly. Vi vay, tdi pham bi phat hién ma
khong bi xtt ly thi hau qua cting khong khac
toi pham chwa bi phat hién va khong cé tac
dung phong ngtra t0i pham. Hay ndi cach
khéc, né van ton tai & trang thai an. Do d¢,

nén coi “chua bi phat hién” va “chwa bi xt
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ly” la hai dau hiéu ddc lap trong khai niém tdi
pham an. Trong khdi niém vé ti pham an can
xac dinh r6 hon la t0i pham, nguwoi pham toi
“chua bi xt ly vé hinh su”. Tt la chua bi xt
ly bang bat ky quyét dinh, ban an nao ctia co
quan tién hanh t6 tung, dé€ cho tdi pham roi
vao trang thai an.

- C6 nén xem la toi pham an khi toi pham
bi phat hién va x¢ ly nhung sau dé khong
duoc thong ké? Trong ly luan Toi pham hoc,
c6 nhiéu y kién thtra nhéan t6i pham &n thong
ké. C6 nghia la vi ly do sai sot thong ké hay
do quy dinh thong ké rang budc ma c6 nhiéu
t01 bi bo lot ra khoi s6 liéu thong ké chinh thirc
sau khi da xu ly vé hinh su. Chung to6i dong
tinh voi quan diém khong coi treong hop toi
pham bi xt Iy nhung khong duwoc thong ké
la t0i pham an", boi vi muc tiéu cua phong,
chdng t6i pham phai hudéng dén moi t6i pham
phai dwgc phat hién, x ly kip thoi, nhanh
chdéng, khong lam oan, khong bo lot va hau
qua toi pham dwoc ngdn chdn, khic phuc kip
thoi. Viéc thong ké ti pham can phai day da
hay khong, khong phai la muc tiéu chinh cua
phong, chong tdi pham, ma dé 1a van dé nhan
thirc vé tinh hinh tdi pham. Sai sét thong ké
t0i pham khong can mot su nd lwc nao vé
mat td tung ma do6 chi 1a van dé ky thuat va
nghiép vu thdng ké. Hon nita, tdi pham va
nguoi pham t0i da duoc chirng minh va duoc
giai quyét bang mot ban an, quyét dinh chinh
thirc ctia co quan tién hanh t6 tung, duogc tuyén
hay cong bd cong khai thi khong thé xem toi
pham con an ma 1a t6i pham da r6. Mat khéc,
viéc nhan thirc vé tinh hinh tdi pham va xay
dung chuwong trinh, ké hoach phong chéng
t0i pham khong chi dua vao mdi s6 liéu toi
pham, nguoi pham t6i duoc thdng ké. Do d6,
toi pham da bi x¢ 1y, mac du khong co trong
thong ké hinh s thi ciing khong con an nira.

- Cac quan diém néu trén clng it cht y
phan biét t6i pham an véi tinh hinh t6i pham
an (phan an caa toi pham) nén cé khi con
dung 1an 16n trong khai niém t6i pham an. Co

¥ Tran Horu Trang (2000), “Mot s6"vin dé vé tinh hinh
t6i pham dn ¢ Vigt Nam”, Tap chi Luat hoc, (3), tr.15;
Nguyén Xuan Yém (2001), Toi pham hoc hién dai va
phong ngira ti pham, Nxb. Cong an nhan dan, tr. 94;
Duong Tuyét Mién (2010), “Tinh hinh tji pham”, Gido
trinh t0i pham hoc, Nxb. Gido duc Viét Nam, tr. 85.
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tac gia xem “phan an cta tinh hinh t6i pham”
va “toi pham an” déu la nhitng cum tr cung
nghia khac am®, theo chung t6i la khong hop
ly. Vi vy, ban vé khai niém ti pham an can
cht y stt dung cac thuat ngi tiép can toi pham
chua bi phat hién, xtt ly 6 mtc d¢ tdi pham
an (hanh vi) cung véi cha thé cta hanh vi do,
cht khong phai & mtic d tong thé la phan an
(g6m nhiéu toi pham an) trong cdu trtc thyce
trang tinh hinh t6i pham. M6i quan hé gitra
“tinh hinh t0i pham an” hay “phéan an cua
tinh hinh t6i pham” véi “t6i pham an” la moi
quan h¢ “cdi chung” - “cdi riéng”.

Tt nhitng van dé trén, ching t6i dua ra
khai niém t0i pham an duoc hiéu nhu sau:
“Tgi pham dn la tdi pham da duoc thuc hién
trén thuc té& cang v6i chi thé ciia né nhung
chua bi cdc co quan cé tham quyén tién hanh
6" tung phdt hién chinh thiic hodc tuy da bi
phdt hién nhung khéng bi xit 1j vé hinh su”.

Khéi niém t6i pham an cho thay cé ba
ddu hiéu ddc 1ap cua t6i pham an:

(1) Dau hiéu toi pham chwa bi phit hién
chinh thirc. Dau hiéu nay c6 hai truong hop:

- Mot la, tdi pham da dwoc thyc hién
nhung co quan c¢6 thdm quyén tién hanh to
tung hoan toan khong c6 thong tin vé chung.
Vi dy, tai san ctia co quan bi tham 6 ma co
quan c6 tham quyén tién hanh td tung khong
biét.

- Hai 1a, co quan tién hanh t6 tung co
thong tin ban dau vé tdi pham do duoc cung
cdp tin bao hodc ty phat hién ¢ hién truong
vu an... nhung khong thé chiing minh duoc
su that co phai la tdi pham hay khong vi
nhitng tré ngai khach quan hoac trinh d¢
chuyén mon, ky thuat ctia co quan tién hanh
t0 tung con han ché... Vi thé, mdc du da co
thong tin vé tdi pham nhung khong du co so
dé khang dinh tdi pham da bi phat hién. Vi
duy, co quan c6 tham quyén tién hanh to tung
phat hién c6 xac chét da bi phan huay dwoc
nghi 1a nan nhéan bi giét nhung khong cé kha
nang ching minh nan nhan bi giét hay chét
vi bénh tat, té nga.

(2) Ddu hiéu nguwoi pham t9i chuwa bi phit
hién chinh thirc. C6 hai truong hop:

% Pham Van Tinh (2007), Mgt s6"vin dé ly ludn vé tinh
hinh t¢i pham ¢ Viét Nam, Nxb. Tw phap, tr. 67.
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- Mot 1a, do khong phat hién dugc toi
pham nén co quan cé tham quyén tién hanh t6
tung cting khong phat hién dwoc ngroi pham
t0i. Nhu vay, dau hiéu tdi pham chwa bi phat
hién da bao ham ddu hiéu nguoi pham toi
chura bi phat hién.

- Hai Ia, c6 nhitng hanh vi pham t6i thuc
t€ da duwoc thuc hién, cac co quan cé tham
quyen tién hanh t0 tung cling da phat hién
(chting minh) t6i pham nhung lai khong hoac
chua phat hién nguroi pham toi.

(3) Toi pham va ngueoi pham toi chua bi xw
lij vé hinh sy mdc di di bi phat hién chinh thirc:

Néu toi pham va nguoi pham toi khong
bi phat hién, chic chan khong bi xtt ly vé hinh
s, vi vay ton tai toi pham an.

Néu tdi pham, nguoi pham toi da bi phat
hién (c6 can ctt) nhung khong bi xtt 1y thi van
coi la toi pham an. Viéc toi pham va nguoi
pham tdi khong bi xt¢ ly vé hinh sy khong chi
la “chua bi dwra ra xét xtt” nhu quan niém cua
mot s6 tac gia?'.

Nhu vay, v6i ba dau hiéu trén, tinh chat
toi pham, nguwoi pham t0i chwa bi phat hién
va chua bi xtt ly t0i pham cua tdi pham an
dwoc nhan thitc rd hon trong khai niém t6i
pham an.

Nhin chung, d6i véi Toi pham hoc 6 Viét
Nam, c6 nhiéu cong trinh nghién cttu vé toi
pham an nhung van con mot s6 han ché nhuw
sau:

Thit nhdt, chwa c6 sp thong nhat trong
khai niém va cac dau hiéu cua toi pham an.

Thir hai, noi dung nghién cttu chua cé
tinh toan dién, bao quat vé nhitng van dé ly
luan ctia khai niém “tdi pham an”.

Thit ba, cac tai liéu nghién ctu vé toi
pham an chua néu hét y nghia d6i voi nhan
thirc khéi niém toi pham an va nhitng dac
diém cua toi pham an.

Do d9, trong Toi pham hoc Viét Nam, vé
mat ly luan con c6 su thiéu thong nhat trong
quan niém toi pham an va chwa dwgc nghién
cteu toan dién va c6 hé thong vé toi pham an,
vl thé chua thé dong vai tro 1a nén tang ly luan
cho qua trinh nhan thtrc va ddu tranh véi toi
pham an. Thuc tién phong chdng tdi pham c6
khi con ngd nhan vé t6i pham an va xem nhe

2 Duong Tuyét Mién (2010), “tldd cha thich 2, tr. 841.
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viéc phong chdng tdi pham &n lam cho tinh
hinh tdi pham tré nén nghiém trong hon.

Chinh tir nhiing han ché nhu trén, tac
gia hy vong két qua nghién ctru khai niém
toi pham an trong bai viét gép mot phan vao
hé thong ly luan vé toi pham an ¢ Viét Nam.
DPong thoi, v6i cach hiéu mot cach toan dién vé
khai niém tdi pham an gitp xac dinh nhing
van dé lién quan dén tdi pham an, tir d6 cd
thé dinh huéng cho thuc tién phong, chong
toi pham nh3m han ché&, khic phuc thuc trang
an cua t6i pham va nang cao hiéu qua phong
chong t0i pham noi chung./.
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