NANG CAO HIEU QUA CONG TAC HOI CUNG BI CAN, LAY LG1 KHAI
TRONG DIEU KIEN GHI AM GHI HINH CO AM THANH

NGUYEN NAM HAI*

Ghi dm, ghi hinh c6 dm thanh la quy dinh moi trong B¢ ludt To tung hinh sy ndm 2015. Qud
trinh thuc hién quy dinh nay con gap nhiéu khé khin, vuéng mdc, do d6 can néng cao hon nita hiéu
qua ghi dm, ghi hinh cé dm thanh trong hoi cung, lay loi khai gop Phun thuc hién chién lugc Cai
cach tw phap trong thoi gian t6i. Bai viét trinh bay yéu ciu can thiét phai dp dung viéc ghi dm, ghi
hinh c¢6 dm thanh trong hoi cung bi can, lay 10i khai.
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Sound and audio visual recording are new provisions in the 2015 Criminal Procedure Code
that the implementation process still faces many difficulties. Therefore, it is necessary to futher
improve the effectiveness of sound and audio visual recording in interrogation and taking
testimony that contributes to the implementation of the Judicial Reform strategy in the coming
time. The article presents the necessary requirements to use sound and audio visual recording in

suspects interrogation and taking tesimony.

Keywords: Suspect interrogation, taking tesimony, extorting statement, torturing suspect,
sound and audio visual recording, criminal procedure.

hi am hodc ghi hinh trong td tung hinh sw
la cht truong 16n trong phap luat 6 tung
hinh sy ctia Nha nuéc tanham thé ché hoa
duong 161, cht truong xay dung Nha nude phap

quyén xa hoi chu nghia Viét Nam. Bo luat T

tung hinh sy (BLTTHS) nam 2015 da bd sung quy
dinh vé ghi am hodc ghi hinh ¢6 am thanh trong
t0 tung hinh sy, trong d6 quy dinh bat budc thuc
hién ghi am hodc ghi hinh c6 am thanh trong 02
truong hop: Hoi cung bi can (Diéu 183) va lay 1oi
khai cia nguoi dai dién theo phap luat ctia phap
nhan (Diéu 442) va quy dinh c6 thé thuc hién ghi
am hodc ghi hinh c6 am thanh trong 05 truong
hop: Tiép nhan 8 giac, tin bo vé ti pham, kién
nghi khoi t6 (Diéu 146); Ly loi khai nguoi lam
chiing (Diéu 187); Lay 10i khai ctia bi hai, duong
sy (Diéu 188); Doi chat (Biéu 189) Dién bién
phién toa (Diéu 258). Quy dinh ghi am, ghi hinh
trong qua trinh héi cung bi can la mot budce tién
trong qua trinh bao dam quyén con nguoi va hoi
nhép chung nén tw phép qudc t& Muc dich ghi
am hoac ghi hinh ¢6 am thanh hoi cung bi can
nham: Bao dam minh bach cac hoat dong ctia qua
trinh t3 tung, tdng cuong giam sat hoat dong t6
tung tw phap, budc cac co quan tién hanh t6 tung
phai than trong, khach quan, ttr d6 han ché oan
sai; bao vé bi can, chong btrc cung, dung nhuc
hinh, bao vé quyén con nguoi, quyén cong dan;
dong thoi bao vé can bd hoi cung, tranh bi vu céo.

Lién nganh tu phap Trung urong da ban
hanh Thong tu lién tich s6 03/2018/TTLT ngay
01/02/2018 (goi titla Thong tu lién tich s603/2018)
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hudéng dan vé trinh ty, tha tuc thue hién ghi am
hodc ghi hinh ¢ am thanh; st dung, bao quan,
luu trir két qua ghi am hodc ghi hinh ¢ 4&m thanh
trong qué trinh diéu tra, truy 6, xét xi, trong
d6 quy dinh: “Cham nhat dén ngay 01/01/2020
thuee hién thong nhat viéc ghi am hodc ghi hinh
c6 am thanh trong diéu tra, truy td, xét x( trén
pham vi toan quoc”. Thuc hién Nghi quyét s6
41/2017/QH14 ngay 20/6/2017 cua Qudc hoi ngay
11/9/2019, Thu twéng Chinh phu da ky Quyét
dinh s6 1172/QD-TTg phé duyét Dé an tong thé
veé co so vat chat, by may, can bd va 1o trinh cu thé
thirc hién ghi am hodc ghi hinh c¢é am thanh viéc
hai cung bi can, trong d6 ¢6 02 dy an thanh phan.

Tt ndm 2019 dén nam 2021, Co quan diéu
tra thudc Bo Cong an trén toan qudc da trién khai
lap dit thi diém hé théng ghi am, ghi hinh c6 am
thanh tai 42 phong hdi cung thugc 11 dia diém,
cu thé tai: 02 trai tam giam ctia BO Cong an, Cong
an thanh phd Ha N6i, Cong an thanh pho Ho6 Chi
Minh, Cong an tinh Bac Giang. Két qua thuc hién
thi diém cho thdy cac Co quan diéu tra da thuc
hién gan 5.000 lwot hoi cung bi can ¢6 ghi am hoac
ghi hinh c6 am thanh. Vé co ban, viéc ghi am, ghi
hinh ¢6 am thanh da bao dam yéu cau vé nghiép
vy, phap luat, nhat 1a cac vu an phtc tap, cac doi
tuong, bi can, nguoi bi hai c6 kha nang thay doi
loi khai. Qua trinh thwe hién bao dam bao mat
thong tin theo quy dinh, hé thong may mac thiét

* Thiéu td, Thac si, Giang vién Khoa Canh sdt diéu
tra, Hoc vién Canh sdt nhan din
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bi ky thuat phuc vu ghi am, ghi hinh c6 am thanh
trong hoi cung bi can c6 hé thong giao dién don
gian d€ dang nhap, thao tac khong phtic tap, hé
thong van hanh nhanh chéng, thuan tién. Chat
luong hinh anh trong cac budi hoi cung dep, o
nét, am thanh thu duoc trung thiee, dam bao yéu
cau khai thac, st dung, tuan thu quy dinh cua
phép luat.

Tuy nhién, qua thyc hién thi diém, hoat dong
ghi am, ghl hinh ¢6 am thanh trong hoi cung, lay
10i khai con gdp mot sd kho khan, vudng mac
nhu sau:

- Nhu’ng quy dinh vé quy trinh, hudng
dan vé ghi am, ghi hinh ctia Thong tu lién tich
sO 03/2018 chua bao quat toan dién, day du cho
ting van dé caa gh1 am, ghi hinh. Thuc tién ap
dung nhan thay o nhu’ng vu an phttc tap, co
nhiéu bi can, viéc can bd hoi cung quyét dinh
ghi am chir khong ghi hinh ¢6 am thanh dan deén
nhiéu truong hop, Kiém sat vién hodc Diéu tra
vién mudn xem lai file ghi am d6 dé€ danh gid lai
thai dg, hanh vi cta titng bi can trong qua trinh
khai bao dé€ dé ra cac phuong an diéu tra tiép
theo trong vu 4n c6 nhiéu bi can gap rat nhiéu
kho khan. Nguyén nhan 1a boi quyén lya chon
ghi am hoac ghi hinh ¢6 am thanh con mang tinh
tuy nghi, phu thudc vao y chi chtt quan ctia can
bo hoi cung.

- Hé thong phong hoi cung chua dap tng
dugc yéu cau va chua ¢6 tiéu chuan thong nhat.
Theo thong ké ctia B Cong an, tinh dén hét ngay
19/8/2021, tong sd lugng phong hoi cung tai Co
quan diéu tra, co s& giam gitt la khoang gan 3.000
phong, trong dé c6 gan 2.000 buong khong du
diéu kién dé lap dat thiét bi cd dinh'. Trong tuong
lai, so v6i nhu cau mua sam, trang bi day du s6
luong hé thong, thiét bi ghi am, ghi hinh ¢6 am
thanh cho Co quan diéu tra trén pham vi toan
quoc dé thurc hién ghi am, ghi hinh c6 am thanh
tat ca cac cudc hoi cung thi ngudn kinh phi van
chwa thuee sy dwoc dam bao.

- Viéc bao quan, lvu trie dit liéu con nhiéu
kho khan nhu chua ¢6 ta bao quan dia DVD ghi
di liéu va cac thiét bi lueu trit khac; thoi gian trich
xuat file, sao Itru dir liéu vao dia DVD cham, dac
biét néu trién khai dong loat viéc ghi am hoac ghi
hinh ¢6 am thanh tai nhiéu bu6éng hoi cung thi

! Bao cao cua Cuc Quan ly xay dung va doanh trai,
B6 Cong an vé viéc ra soat, danh giad cac budng hoi
cung tai cac Trai tam giam, Nha tam gi® phuc vu
thuc hién dy an “Xay dung co so vat chat, ky thuat
thiec hién viéc ghi am hodc ghi hinh ¢6 am thanh theo
quy dinh ctia B6 luat T8 tung hinh su”.
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viéc trich xuat file, sao lvu dit liéu vao dia DVD
cang mat nhiéu thoi gian; may cha tai Phong
trung tam c6 dung lugng thap, khé khan trong
cong tac luu trir di liéu gdc, nhiéu dia phuong
phai tu dau tu thém 6 cing; phan mém chwa 6n
dinh, dir liéu ghi ra c6 thé xem truc tiép o cac thiét
bi khac ma khong can giai ma ¢ may khai thac,
diéu nay khéng bao dam yéu td an toan bi mat
tai liéu...

- M6t bo phéan can bd han ché vé nang luc,
trinh d9, chuwa dap ing duoc yéu cau thuc hién
cong tac ghi am hodc ghi hinh c6 am thanh trong
hoi cung bi can. Mot s6 Diéu tra vién chua coi
trong viéc 1ap ké hoach, du kién cac tinh hudng
phét sinh trudce khi héi cung bi can, dan dén tinh
trang dat cau hoi khi hoi cung bi can con mang
tinh tw phat. Phan 16n Diéu tra vién, Can bd diéu
tra chwa duoc trang bi kf/ nang, phuwong phép hoi
cung bi can khi c6 ghi am hodc ghi hinh c6 am
thanh dan dén tinh trang - biéu tra vién, Can bo
diéu tra chua c6 tam ly vitng vang, con e de, né
tranh, khong san sang thu hién héi cung bi can.
Viéc gh1 am hodc ghi hinh ¢6 am thanh it khién
cho Diéu tra vién, Can bd diéu tra c6 tam ly lo
lang, lo ngai hanh dong, 10i no6i ctia minh khong
duoc chuan muyre nén khong manh dan 4 ap dung
cac chién thuat hoi cung d€ dau tranh véi bi can,
dan dén chat luong budi hoi cung kém.

- Nhiéu tinh hu6ng da xay ra trong thuc tién
hoi cung, 14y 10i khai c6 ghi am, ghi hinh c6 am
thanh nhung chua dugc tong két dua vao trong
cac bai giang, bai tap huan nén két qua tap huan
con mang nang tinh hinh thirc. Cac phuong tién
k}7 thuat dugc stt dung trong tap huan ¢ cac don
vi, dia phuong thiéu thong nhat, tham chi khong
bao dam diéu kién tiéu chuan dan dén qud trinh
tap hudn chua thuc sy hiéu qua.

Xuét phat tir nhitng khé khan, vuéng mac
néu trén, d€ nang cao hiéu qua ghi am, ghi hinh
c6 am thanh trong hoi cung, 14y 10i khai, bao dam
quyén con nguoi theo quy dinh td tung hinh sw,
can chu y thuc hién t6t cac van dé sau:

MGt I, lién nganh tu phap Trung uong can
tiép tuc hoan thién, ban hanh bd sung cac van
ban hudéng dan théng nhat vé ghi am, ghi hinh
c6 am thanh trong hoi cung, lay 10i khai. Nhiing
ndi dung can nghién cttu ban hanh huéng dan
bao gom: Xay dung quy trinh tién hanh ghi am,
ghi hinh c6 am thanh trong hoi cung, 1dy 10i khai
thong nhat trén toan qudc cho tat ca cac Co quan
diéu tra trong Cong an nhan dan, Quan doi nhan
dan va Co quan diéu tra ctia Vién Kiém sat nhan
dan tdi cao; quy dinh vé trinh ty, thu tuc, tiéu
chuan ky thuat, bao quan, luu gitt ho so tai liéu
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vé viéc thue hién ghi am hodc ghi hinh c6 am
thanh trong t6 tung hinh sy; phan cong, phan cap
vé nguoi 6 quyén truy cap hé thong luu trie die
liéu dé€ kiém tra, trich xuat khi can thiét...), trach
nhiém phdi hop véi Vién kiém sat, Toa an trong
qua trinh lwu trt, quan ly, khai thac, st dung d
liéu héi cung, 18y 1oi khai.

Hai la, hoan thién co sO vat chat vé ghi am,
ghi hinh ¢6 am thanh: BS tri trang bi, lap dat hé
thong thiét bi ghi am hodc ghi hinh c6 am thanh
bao dam cac diéu kién theo quy dinh tai Thong
tw lién tich s6 03/2018. Trén co sd xay dung, hoan
thién, ban hanh tiéu chuan théng nhat cho mot
phong hdéi cung ghi am hodc ghi hinh c6 am
thanh, t6 chic cai tao, stta chira cac phong hoi
cung chura bao dam yéu cau va sém trién khai lap
dat dong b6 thiét bi ghi am, ghi hinh c6 am thanh
tai cac phong hoi cung chua duoc trang bi; lap
dat may diéu hoa nhiét do tai cac phong hoi cung,
Ngoai ra, xay dung mo hinh hé thong chung co
thiét ké mo, ¢ thé de dang trién khai, nang cap s
luong theo tiing don vi. Tai cac budéng hoi cung
6 thé truc tiép xem lai, sao luu, tim kiém di liéu,

ung dung cong nghé luu trix di liéu tién tién dé

giam dung luong luu tri, tiét kiém thoi gian trich
xuat dir liéu va tang kha nang mo rong hé thong
Trang bi micro gan ¢6 4o dé bao dam qua trinh
thu am r6 rang d6i voi nhitng bi can ¢6 tinh noi
nho hodc c6 bénh 1}’1 ; thiét bi ghi am, ghi hinh di
dong dé phuc vu cong tac hoi cung, lay loi khai;
nghién ctu lap dat may moc, trang thiét bi c6 thé
canh bdo khi xay ra 16i hodc khi khong dap tng
duoc yéu cau vé chat luong hinh anh, am thanh
trong khi hoi cung bi can dé kip thoi phat hién va
khéc phuc, tranh xay ra tinh trang khi c6 16i xay
ra nhung Diéu tra vién khong biét, viéc hoi cung
van dién ra nhung khong duoc ghi am, gh1 hinh
c6 am thanh theo quy dinh. Can nang cap may
chu dé c6 thém dung lwong luu trt, quan ly di
liéu nhiéu hon phuc vu cho céng tac khai thac,
lwu trit, st dung lau dai.

Ba la, téng cuong dao tao, boi dudng, xay
dung doi ng can b lam cong tac Diéu tra vién.
Trudc hét, can t6 chic tap huan, boi dudng
nghiép vu cho Diéu tra vién trong viéc van hanh
stt dung hé thong may moéc, phuong tién ky thuat
ghi am, ghi hinh c6 am thanh trong khi hoi cung,
14y 10i khai. Cung voi do, tang cuong boi dudng
dao tao nham nang cao pham chat dao dtic, nhan
thitc, trinh d6 phdp luat, nghiép vu cho do6i ngi
can bd lam cong tac diéu tra. Tang cuong gido duc
chinh tri tu twong, dé cao tinh than trach nhiém,
dao dtic nghé nghiép; nang cao trinh do nghiép
vy, phap luat, y thiec chdp hanh, thuong ton va
hiéu qua thyc thi phap luat cta Diéu tra vién.
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Tang cuong boi duong, nang cao nang lyc trinh
do cua Diéu tra vién, nam Vlmg trinh tw thu tuc
héi cung bi can theo quy dinh ctia phéap luat. Tai
liéu tap hudn phai duoc bién soan phu hop, diung
ndi dung, khoa hoc trén co s nhiing quy dinh
cu thé da duoc ban hanh, ¢6 ly luan két hop véi
thue hanh thuec té. Khi tién hanh tap huan can st
dung nhiéu phuong phap, khuyén khich cac Biéu
tra vién tham gia tap hudn ty phat hién va xt ly
nhiing tinh hudng phat sinh. Déc biét, qué trinh
tap huan phai ting budc gitp cac Diéu tra vién
thay doi thoi quen, nhan thiic vé y nghia cua viée
stt dung phtrong tién ky thuat phuc vu ghi am,
ghi hinh ¢6 am thanh trong hei cung, 18y 101 khai,
thurc hién nghlem cacnguyen tac, ton trong va bao
dam quyén con nguoi trong hoi cung, 18y 101 khai
va st dung thanh thuc cac phuong tién ghi am,
ghi hinh c6 am thanh khi hoi cung, 1dy 10i khai.

Bon 1a, tong két thuc tién 4p dung chién
thuat hoi cung bi can trong diéu kién cd ghi am,
ghi hinh ¢6 am thanh. Héi cung bi can c6 ghi am,
ghi hinh ¢6 am thanh 1a mét van dé méi va kho
v6i nhiéu don vi, dia phuong, do do rat can thiét
phai cé nhitng danh gia tir phia cac don vi thuee
tién sau mot thoi gian 4p dung nhat dinh ddi véi
tiing loai an, bi can, dia phuong cu thé. B Cong
an xem xét t& chttc hdi thao nham 1am 6 toan
dién, day dt nhitng thuan 1oi, khé khan, Vuong
mic, cung nhu vu diém, han ché, thiéu sot va
nguyen nhan khi trién khai ghi am, gh1 hinh c6
am thanh céc cudc hoi cung trén toan qudc nham
rat ra nhiing bai hoc kinh nghiém dé pho bién
dén cac can bo lam cong tac diéu tra./.
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