NANG CAO HIEU QUA HOAT DONG THUC HANH QUYEN CONG TO
VA KIEM SAT VIEC HOI CUNG BI CAN LA NGUOI DUGI 18 TUGI
TU THUC TIEN TAI TINH BINH DUONG

PO TUAT MINH TUAN*-VO TAN VU**

Tinh hinh t3i pham do ngu’o‘t dudi 18 tudi (ND18T) gay ra trén dia ban tinh Binh Duong dién
bién ngay cang phiic tap, co xu huong gia tang qua timg nim. Diéu nay dit ra trach nhiém cao hon
cho cic co quan tién hanh o’ tung trén dia ban tinh, trong do c6 Vién kiém sdt nhéin dian (VKSND)
tinh Binh Duong nham ddp iing yéu ciu ddu tranh phong chong toi pham trong | tinh hinh hién nay.
Bai viét phdn anh thuc trang hoat dong thuc hanh quyén cong to’ (THQCT) va kiém sdt viéc hoi
cung bi can la ND18T trén dia ban tinh Binh Duong, tir d6 dé xudt gidi phéip ning cao hiéu qua cong
tac nay trong thoi gian sup toi.
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Recently, in Binh Duong Province, situation of crimes caused by persons under 18 years
old is very complicated and tends to increase annually. It requires a higher responsibility on
Binh Duong’s proceedings-conducting agencies, including the People’s Procuracy to meet the
requirements of crime prevention and fight in the current situation. The article reflects the reality
of prosecution and supervision over the interrogation of the suspects who are persons under 18
years old in Binh Duong province, thereby proposes solutions to improve the efficiency of this

work in the near future.
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1. Dat van dé

Theo quy dinh ctia B) luat TS tung hinh
su (BLTTHS), hoi cung bi can 1a mot hoat dong
to tung batbudc phal thuc hién trong tat ca cac
vu an hinh s, ké ca vu an ¢ bi can 1a ND18T.
So vdi truede day, Bo luat Hinh sy (BLHS) va
BLTTHS hién hanh da thay doi thuat ngt
ngroi chuwa thanh nién thanh ND18T, xac
dinh mot cach rd rang ND18T pham toi la
nguoi tie da 14 tudi dén dwdi 18 tudi thuc
hién hanh vi nguy hiém cho xa hoi bi coi la
toi pham theo quy dinh cta BLHS. Dudi goéc
do khoa hoc phap ly, héi cung bi can la ngwoi
duwdi 18 tudi duoc xem la bién phép diéu tra
dau tranh truc dién, la hoat dong giao tiép
dac biét gitra chu thé c6 thdm quyén hoi cung
va ND18T pham t6i nham thu thap, mo ta 1oi
khai ctia bi can mot cach khach quan, chinh
xac va day da nhat'. Twong tw nhw cac vu an

! Duong Tham (2019), “Quy dinh 14y 16i khai, hoi
cung nguoi tham gia t6 tung la nguoi dudi 18 tudi”,
Trang thong tin Tuyén truyén, phd bién phdp ludt Thanh
phd Ha Ngi, https://pbgdpl.hanoi.gov.vn/chi-tiet-tim-
kiem/-/asset_publisher/kyB8zPQFRdzV/content/
quy-inh-lay-loi-khai-hoi-cung-nguoi-tham-gia-to-
tung-la-nguoi-duoi-18-tuoi, truy cap ngay 18/8/2022.
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thong thuong, Kiém sat vién (KSV) khong chi
c6 nhiém vu, quyén han kiém sat viéc tuan
theo phap luat ctia co quan, nguoi tién hanh to
tung va nhitng nguoi tham gia t0 tung trong
qua trinh hoi cung ma con ¢ thé dé ra yéu cau
diéu tra trong viéc hoi cung bi can, truc tiép
tién hanh hoi cung bi can 1a ND18T trong giai
doan diéu tra, truy t& va chuan bi xét xtr. Hoat
dong nay khong chi nham dam bao viéc hoi
cung bi can dat hiéu qua, phat hién, xt ly kip
thoi cac thiéu sét, vi pham trong qua trinh hoi
cung ma con bao vé tot nhat quyén va lgi ich
hop phap cua ND18T, phu hop voi thong 1é
qudc té€. Pay chinh la quyén nang phap ly cua
VKSND khi thuc hién chitc ndng THQCT va
kiém sat diéu tra vu an hinh su. Trén thuc t€,
hoat dong THQCT va kiém sat viéc hoi cung
bi can la ND18T van con mot s6 han ché, bat
cap, dan dén viéc ap dung bién phép hdi cung
chwa phu hop voi cac nguyen tac tién hanh
t0 tung d6i voi ND18T, xam pham quyén va
loi ich hop phap cua ND18T. Trong pham vi
bai viét, tac gia tap trung nghién ctu, danh
gia hoat dong THQCT va kiém sat viéc hoi

* Kiém sdt vién trung cdp, Phé Vién truong Vién kiém
sdt nhin dan thanh pho Thii Diu M{t, tinh Binh Duong
** Sinh vién Truomg Dai hoc Kiém sat Ha Noi
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cung bi can la ND18T ttr thuc tién tai tinh
Binh Duong, chi ra nhiing han ché, khé khan
trong cong tdc nay va nguyén nhan ctia nhitng
han ch€, kho khan dé. Qua d¢6, tac gia dua
ra mot s6 giai phdp cu thé theo huong tang
cuong trach nhiém cong t6 gan véi hoat dong
diéu tra nham nang cao hiéu qua hoat dong
THQCT va kiém sat viéc hoi cung bi can la
ND18T, dap ting yéu cau cong cudc cai cach
tu phap dat ra.

2. Thuc trang thwc hanh quyén cong td

va ki€m sat viéc hoi cung bi can 1a ngwoi
dw6i 18 tudi tai Vién kiém sat nhan dan hai
cap tinh Binh Duwong

Binh Duong la mét tinh thudc mién Dong
Nam B9, nam trong Vung kinh t€ trong diém
phia Nam duoc téi lap vao ngay 01/01/1997
trén co so tach ra tir tinh Song Bé. Tt khi tai
lap dén nay, Binh Duong tir mot tinh nong
nghiép con kho khan, bttt pha tré thanh mot
trong nhitng trung tam cong nghiép vdi ty 1é
do6 thi hoa cao nhat ca nudc. Tuy nhién, kem
theo dé la cac té nan xa hoi khién tinh hinh toi
pham trén dia ban tinh Binh Dwong c6 sy gia
tang dang ké, nguoi thuc hién hanh vi pham
toi dang c6 xu huwdng “tré hoa”, phat sinh
nhiéu van dé phtc tap veé trat tie an toan xa hoi.
Theo s6 liéu thong ké cua VKSND tinh Binh
Duong cho thdy, tinh tir ngay 01/01/2017 dén
ngay 30/6/2022, toan tinh da khoi t& 18.207 bi
can; trong do, tong s6 ND18T bi khoi t5 1a 567
bi can, s6 lwgng ND18T pham tdi c6 sy thay
do6i bat thuwong qua tirng ndm, tinh chdt hanh
vi pham t0i ngay cang nghiém trong hon?.

Trong nhitng nam vtra qua, VKSND hai
cap tinh Binh Duong da thwc hién nghiém ttc
chi thi ctia Vién truong VKSND t6i cao, chu
trong hoat dong THQCT va kiém sat viéc hoi
cung bi can la ND18T, dam bao viéc giai quyét
cac vu an c6 bi can la ND18T khach quan,
nhanh chéng va phu hop vdi thong 1&€ qudc
té. So vd4i cac bién phap diéu tra khéac, hoi
cung bi can ludn 1a hoat dong diéu tra chiém
phén 16n va phd bién nhit ma Vién kiém sat
thue hién. Thuc t&€ hién nay da cé nhiéu Vién
kiém sat yéu cau KSV phai ph6i hop, tham gia
cung vo6i Diéu tra vién hodc truc ti€p 1ay 10i
khai ctia ND18T bi budc tdi, hoi cung bi can la
ND18T trude khi phé chuan lénh, quyét dinh

2 Nam 2017 1a 105/2866 bi can; Nam 2018 la 114/3221
bi can; Nam 2019 la 91/4316 bi can; Nam 2020 la
77/3414 bi can; Nam 2021 la 103/4390 bi can; va trong
06 thang dau nam 2022 14 77/2052 bi can.
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khoi t6 bi can hay cac quyét dinh t6 tung khac
trong giai doan diéu tra va trudce khi truy to.
Trong qua trinh héi cung, KSV ciing kiém sat
chat ché viéc tuan thu cac nguyén tac, thu tuc
t0 tung d6i véi ND18T cua co quan, nguoi cd
thadm quyén tién hanh t6 tung duoc quy dinh
tai Chuwong XXVIII caa BLTTHS nam 2015.
Cu thé, KSV da cha y kiém sat viéc Co quan
biéu tra (CQDT) théng bao trude thoi gian,
dia di€ém hoi cung cho nguoi bao chita, nguoi
dai dién, tao diéu kién cho nhiing nguoi nay
tham gia t0 tung; kiém sat viéc hoi cung bi can
la ND18T ngay ttr Ian hoi cung dau tién, dam
bao thoi gian, s6 lan 1ay loi khai, hoi cung.
Dong thoi, két qua hoi cung bi can 1a ND18T
ludn duoc KSV nghién cttu, kiém tra va danh
gid than trong truede khi st dung. Vi dy, sau
khi két thtic viéc hoi cung, KSV ludn chu dong
trao doi, phé'i hop véi Diéu tra vién nghién
cttu, danh gia tai lieu, chitng c da thu thap
duoc, phat hién mau thuan gitra 10i khai ctia
bi can v6i 1oi khai ctia nguoi tham gia to tung
khac, v6i ching ctt khac, lam rd nhing van
dé can phai chiing minh, k1p thoi dé ra yéu
cau diéu tra. Qua do6, nham cang co, bo sung
tai liéu, chiing ctt d€ quyét dinh viéc truy to,
kiém tra hoat dong diéu tra cia CQDT, han
ch€ thap nhdt nhiing thiéu sét trong qua trinh
diéu tra, dam bao thu tuc t0 tung do6i véi
ND18T tuan thu ding phép luat, quyén va loi
ich cta ho trong qua trinh hoi cung duoc bao
vé tot nhat, gop phan nang cao hiéu qua thuc
hién chitc nang, nhiém vu ctia nganh Kiém
sat.

Bén canh nhitng két qua dat duoc, thuc
tién cho thay hoat dong THQCT va kiém sat
viéc hoi cung bi can la ND18T tai VKSND hai
cdp tinh Binh Duong van con mét sd han ché,
kho khan nhu sau:

Thir nhat, kij nang nghiép vy hoi cung bi
can la ND18T con boc 1§ mot so6"han ché, thiéu
sot. Trudce khi tién hanh hoi cung, KSV khong
c6 ké hoach bang van ban ma chi chuan bi
trong tw duy hoac ghi vao s6 tay mot cach
so sai, chung chung. Diéu nay lam cho KSV
roi vao thé bi dong, khong thé tng pho véi
cac tinh hudéng bat ngo xay ra cling nhu cach
xt ly nhiing van dé d6. Trong qua trinh hoi
cung, cach thirc tdc dong tam ly, gido duc va
thuyét phuc bi can la ND18T tuy duwoc thuc
hién mang tinh chu dao nhvmg chua thuc sw
sau sac va khoa hoc. Thuc t€ cho thdy KSV
con xem nhe sy tiép xac, tac ddong tam ly véi
ND18T pham t¢i, khong khoi dwoc sy hop tac
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ctia bi can, lam cho budi hoi cung trd nén cang
thang, c6 xu huéng chong d6i hoat dong diéu
tra; dong thoi, KSV ciing chua khai thac, st
dung triét d€ cac thong tin, tai liéu khac ngoai
chiing ct (nhu ddc diém nhan than, hoan
canh sinh séng va gido duc; qua trinh hoat
dong; tam ly, thai d6 va cac moi hé ctia bi can)
dé phuc vu cho hoat dong hoi cung.

Qua trinh cong tac tai VKSND thanh phd

Thu Dau Mot, tinh Binh Duong, tac gia nhan
thay da xay ra tinh trang néu trén, dién hinh
nhuw trieong hop L.V.N, sinh ngay 28/4/2005,
la d6i twong song lang thang trén dia ban
thanh phd 1a bi can trong vu an trom cap tai
san xay ra ngay 14/12/2021. Qua trinh diéu
tra, co quan tién hanh t6 tung chi tap trung
lam r6 hanh vi pham t6i, ma it chu y dén van
dé vé diéu kién sinh song, gido duc, hoan
canh gia dinh cta chau L.V.N. Song, viéc hoi
cung bi can L.V.N ciing duogc tién hanh mot
cach Ctmg nhac, don diéu, theo 18i mon nhuw
dd6i v6i bi can 1a nguoi da thanh nién, do6i khi
con dung nhiéu tir ng kho hiu, khong pht
hop véi trinh d nhan thac va lta tudi ctaa
ND18T pham tdi. Ttr d6, dan dén chau L.V.N
roi vao trang thai hoang mang, s¢ sét thai qua
va khong hop tac khai bao, lam cho qua trinh
hoi cung gap nhiéu kho khan.

Thir hai, viéc thiec hign quyén yeu cau, quyén
kién nghi con han ché; mang tinh hinh thirc. Theo
quy dinh tai khoan 6 Diéu 166 BLTTHS nam
2015, Vién kiém sat cd quyen yéu cau, kién
nghi CQDPT khac phuc vi pham trong qua
trinh kiém sat diéu tra ndi chung va kiém sat
viéc hoi cung bi can la ND18T néi riéng. Thuec
t& cho thé’y Vién kiém sat rat it khi thuc hién
quyen yeu cau, kién nghi d6i véi CQDT, chu
yéu la mang tinh nhic nhé, chua phan anh
dang tinh hinh vi pham trong qua trinh diéu
tra vu an. Qua trinh hoi cung, mot s6 Diéu tra
vién khong dam bao diéu kién vé chuyén mon,
c6 biéu hién vi pham phap luat nhu khong gite
dwoc sy binh tinh triedce thai d6 ctia bi can nén
dan dén c6 nhitng tac dong khong phut hop
véi tam ly caa ND18T. C6 truong hop Diéu
tra vién st dung nhitng thu thuat trai phap
luat trong khi lap bién ban hoi nhw cho bi can
ky trwedc vao bién ban roi ghi 10i khai sau hodc
nguoc lai. Piéu nay dan dén tinh trang hoi
cung bi can la ND18T khong dung quy dinh
cua phap luat, quyén va loi ich hop phép cua
ND18T bi xam pham nhung Vién kiém sat
khong kip thoi phat hién d€ thuc hién quyén
kién nghi, yéu cau khac phuc vi pham. Hodc
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mot s6 truong hop Vién kiém sat da ban hanh
yéu cau, kién nghi khac phuc vi pham, nhung
CQDT thuc hién yéu cau, kién nghi cta Vién
kiém sat chua nghiém, khong khac phuc triét
dé, dan dén vi pham l3p di 1ap lai nhiéu lan.

Thir ba, co sé vdt chdt phuc vy viéc hoi cung
con thiéu thon, chwea phu hop véi dic diéim ciia bi
can la ND18T. Trong thoi gian gan day, co s
vat chat caa VKSND hai cap tinh Binh Duong
da duoc cai thién dang ké, dam bao cc thiét
bi, phtrong tién va cong cu phuc vu cho cong
tacnhw xe 6 to, may tinh, may in, may chiéu..
nhumg van chua dap tng duoc yeu cau thuc
t€. Cu thé, hé thong thiét bi ghi am, ghi hinh
phuc vu cho hoat dong hoi cung cling chua
duoc lap dat; hodc néu c6 thi cling chuwa dap
ung day da, dong bo o ting dia phuong do
chua du kinh phi dé thuc hién ngay. Song,
kién thic chuyén mon cua nhfmg ngu(‘)i thuee
hién viéc ghi am, ghi hinh, Cong tac lvu triv
chua duoc chudn bi day du, ky cang dan dén
hoat dong hoi cung c6 ghi am, ghi hinh c6 am
thanh dén nay van chwa duoc thuc hién®. Bén
canh do, phap luat t6 tung hinh sy hién hanh
quy dinh viéc hoi cung c6 thé thuc hién tai
noi cu tri caa ND18T hodc noi tién hanh diéu
tra, khong bat budc phai cé phong héi cung
riéng biét danh cho bi can la ND18T. Phan
16n viéc hoi cung bi can 1a ND18T déu duoc
tién hanh tai cac phong hoi cung ctia Trai tam
giam, tai tru s& CQDT hodc tru s¢ Cong an
phuong, xa. Xét dudi goc do phap ly, viéc tién
hanh hoi cung ¢ nhitng dia diém trén la phu
hop véi quy dinh ctia phap luat, nhung no lai
khong bao dam tinh than thién, phu hop véi
tam ly ctia ND18T. C6 truong hop Diéu tra
vién lwa chon noi hoi cung bi can la ND18T
O cac dia diém, can phong chat choi, 6n ao va
c6 nhiéu ngu’(‘yi qua lai, lam cho viéc tac d()ng
tam ly d6i véi bi can kho thiee hién duoc, gay
ra nhiing ¢ ché tdm 1y cho bi can dan dén bi
can khai khong day du, chinh xac.

Qua nghién cttu, nhitng kho6 khan, han
ché trong hoat dong THQCT va kiém sat viéc
hoi cung bi can la ND18T xudt phat tir mot s6
nguyén nhan sau day:

3 Lé Xuan Quang (2022), “Kh6 khin, vwéng mic khi thiec
hién quy dinh ghi dm, ghi hinh trong héi cung bi can”,
Trang thong tin dién t& Vién kiém sat nhan dan tinh
Gia Lai. Nguon truy cap: https://vksnd.gialai.gov.vn/
Nghien-cuu-Trao-doi/kho-khan-vuong-mac-khi-thuc-
hien-quy-dinh-ghi-am-ghi-hinh-trong-hoi-cung-bi-
can-1901.html,
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Thit nhat, quy dinh lién quan dén hoat
dong hoi cung bi can la ND18T con mot s6
vudng mac, thi€u dong bo. Qua thuc tién 4p
dung, mac du BLTTHS nam 2015 da stra d6i,
bd sung nhiéu quy dinh mdi, day du hon so
voi truede déy, dam bao tinh kha thi va co ban
dap ting voi hoat dong to tung d6i voi ND18T,
nhung cac quy dinh nay van chua thyc sw 1o
rang, it nhiéu da gay kho khan cho viéc nhan
thic va ap dung phap luat. Cu theé, Bo luat
con thiéu mot s6 nguyen tac co ban hodc mot
s6nguyén tic da c6 nhung chira phan anh day
du tw tuong, dinh hudng vé cai cach tw phap
va hoi nhap qudc t€, chinh sach xa hoi doi véi
ND18T, vi du nhu vé viéc ttr ch6i quyén tham
gia t0 tung ctia nguoi dai dién trong truong
hop ho gay bat loi cho ND18T. Mac khac,
BLTTHS hién hanh qua trién khai ciing cho
thay c6 nhitng diém chua hop ly can ti€p tuc
stta doi, bo sung trong thoi g1an toi. Chang
han, quy dinh vé diéu kién cta nguoi tién
hanh t6 tung con Chung Chung, thiéu su giai
thich dan d&n mdi don vi c6 mot cach hiéu
khacnhau, van dung khong thong nhat, nguoi
duoc phan cong tién hanh t6 tung khong dam
bao vé chuyén mon. Trueong hop khac, khoang
cach gitta nhitng lan 14y 1oi khai, hoi cung bi
can la ND18T cting chua duwoc quy dinh 1o
rang, lam xay ra moét s6 hinh thic nhuc hinh
bién tudng nhu hoi cung thong qua gio trua,
bd ddi nguoi bi tam git, bi can, quyén va loi
ich cia ND18T khong duoc bao dam.

Thir hai, bién ché€ cua nganh Kiém sat
con han ché, it hon so véi s lugng an phai

dam nhan. Thuyec t€ cho thdy chi tiéu bién ché

hién tai chi dwoc xét dya trén don vi hanh
chinh cua titng dia phwong ma chua tinh dén

s0 luong vu an thuc té xay ra. Dién hinh, s&

luong bién ché ctia VKSND hai cap tinh Binh
Duong tinh dén thang 6/2022 la 208 can bg,
cong chur; trong khi d6, s6 lwong an hinh sw
mdi ndm lén dén hang nghin vy, cé xu huéng
gia tang dang ké nam sau cao hon nam truwdc?,
dan dén 4p luc cdng viéc ctia doi ngti KSV trd
nén ndng né, qua tai. Tai mot s6 don vi cap
huyén, can b duoc phan cong kiém sat diéu
tra con mong, kiém nhiém thém cac khau cong
tac khac nhau nén khong c6 thoi gian nghién

* Theo Thong ké két qua truy t& cia VKSND hai cap
tinh Binh Duong tit ndm 2017 dén ndm 2021, cu thé:
Nam 2017: 1600 vu/2887 bi can; Nam 2018: 1788 vu/3191
bi can; Nam 2019: 1958 vu/3594 bi can; Nam 2020: 2312
vu/4570 bi can; Nam 2021: 2138 vu/4552 bi can.
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cttu van ban quy pham phap luat, khong nam
bat kip thoi s thay d6i trong chinh sach phap
luat, nhat la cc kién thic lién quan dén tam
ly ctia ND18T. Pong thoi, viéc bd tri, sap xép
can by con nhiéu bat cap, chua c6 luc lwgng
chuyén trach vé hoat dong THQCT va kiém
sat diéu tra vu an cé bi can 1a ND18T, phan
cong khong dang Chuyen mon, dan dén chua
phat huy t5i da hiéu qua cong tac. Cé don vi
con ctt chuyén vién, Kiém tra vién di kiém sat
viéc hoi cung bi can la ND18T, khong c6 KSV
tham gia nhung sau d6, KSV van ky vao bién
ban hoi cung d€ hop thitc hda ho so.

Thir ba, cdng tac dao tao, boi dudong chua
quan duoc tam dung muc, tinh ap dung
thuc t€ chua cao, chwa phu hop véi dac thu
ting dia phwong. Phan 16n KSV lam cong tac
THQCT va kiém sat diéu tra vu &n do ND18T
thuc hién chuwa duoc dao tao, tap huan day du,
chuyén sau vé nghiép vu hoi cung cling nhu
tam ly, gido duc trong qua trinh lam viéc voi
bi can 1a ND18T. Cé truwong hop viéc tap huan
chi mang tinh hinh thitc, chwa dwoc thiee hién
mot cach rong rai ma chu yéu do KSV tu trau
doi cho ban than minh la chinh. Viéc so két,
tong két va rut kinh nghiém chwa duoc cha
trong va thuc hién thuong xuyén, dan dén con
nhiéu han ché cham dugc khac phuc, khong
phéat huy kip thoi nhiing két qua dat duoc,
uvu diém trong hoat dong THQCT va kiém sat
diéu tra cdc vu 4n cd bi can la ND18T.

Thir ti, quan hé cong tac gitra Vién kiém
sat véi CODT va céc co quan lién quan con
han ché. Thoi gian vira qua, viéc trao doi,
danh gia cac ching ct gitta Diéu tra vién va
KSV da duoc chu trong, quan hé phdi hop
duoc thuc hién chat ché, gdp phan giai quyét
vu an ¢ bi can la ND18T mot cach nhanh
chong, khach quan va dang phap luat. Dudi
mot goc do khac, do mé6i quan hé phdi hop
gitta Vién kiém sat va CQDT “qua tot” dan
dén tinh ch& uwdc ctia hoat dong kiém sat ddi
v6i hoat dong diéu tra noéi chung chua dugc
bao dam va chwa thuc su thé hién ro vai tro
cua Vién kiém sat trong qud trinh hoi cung
bi can la ND18T. Tt d6, lam xay ra tinh trang
don gian hda, dong nhat véi quan diém giai
quyét cia CQDT. Ngoai ra, viéc tham gia t6
tung ctia nguoi dai dién, nguoi bao chira con
mang tinh hinh thitc, khong phat huy hét vai
tro cua ho trong viéc bao dam quyén va loi ich
hop phép cia ND18T, quan hé phdi hop gitta
Vién kiém sat va Doan Luét su tai dia phwong
chwa duoc dé cao.
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3. Mot so giai phap nang cao hiéu qua
thuc hanh quyén cong té va kiém sat viéc
héi cung bi can 1a ngwoi dwéi 18 tudi

Thir nhat, hoan thién cdic quy dinh cua phap
ludt lién quan dén hoat dong hoi cung bi can la
NDI18T, cu thé:

M@t I, hwéng dan chi tiét quy dinh vé
chu thé tién hanh t6 tung d6i voi vu an ¢d bi
can 1a ND18T. biéu 415 BLTTHS nam 2015 da
bd sung thém mot sd chu thé tién hanh t6 tung
bang cach st dung thuat ngu “Nhitng nguoi
tién hanh t0"tung doi voi vu dn” thay cho quy
dinh trong BLTTHS nam 2003: “Diéu tra vién,
KSV, Thiam phin”; dong thoi, cu thé hdéa diéu
kién ctia nguoi tién hanh t6 tung d6i voi vu an
c6 ND18T, dé la: “da dwoc dao tao hodc c6 kinh
nghi¢m diéu tra, truy to, xét xir vu dn lién quan
dén ND18T” va “cé hiéu biét cin thiét vé tim
Iy hoc, khoa hoc gido duc doi voi ND18T”. Tuy
nhién, BLTTHS nam 2015 va Thong tu lién
tich s6 06/2018/TTLT-VKSNDTC-TANDTC-
BCA-BTP-BLDTBXH ctia VKSND ti cao, Toa
an nhan dan tdi cao, B6 Cong an, Bo Tu phap
va B Lao dong - Throng binh va Xa hoi ngay
21/12/2018 vé phéi hop thuc hién mot sO quy
dinh ctia BLTTHS vé thu tuc t6 tung ddi voi
ND18T (sau day goi tat la Thong tu lién tich
s0 06/2018) khong giai thich rd rang thé nao
la c6 nhiing hiéu biét can thiét vé tam ly hoc,
khoa hoc giao duc d6i véi ND18T? Diéu tra
vién, KSV cting nhu Thdm phén can c6 kinh
nghiém bao nhiéu ndm dé€ cé thé tién hanh
diéu tra, truy t0 va xét x( cac vu an lién quan
dén ND18T? biéu ‘nay khién viéc hiéu va ap
dung quy dinh nay khong dong bo, th6ng
nhat gura cac co quan tién hanh t6 tung, va
gitta cac dia phuong Do do¢, tac gla cho rang
quy dinh tai Diéu 415 BLTTHS ndam 2015 nén
bd cum tir “hiéu biét cin thiét” thanh thoi gian
dinh luong, cu thé: Nguwoi co thim quyén tién
hanh t6" tung doi véi vu dn c¢6 NDI18T phai la
nguoi da dwoc dao tao, boi duong vé tam Iy hoc,
khoa hoc gido duc va co kinh nghiém diéu tra, truy
to, xét xir vy dn lién quan dén ND18T it nhat la
03 ndm.

Hai Ia, bd sung quy dinh vé viéc tir choi
quyén tham gia td tung cua nguoi dai dién.
Theo quy dinh tai khoan 2 Diéu 421 BLTTHS
nam 2015, viéc 1dy 10i khai ngum bi gitt trong
truong hop khan cap, nguoi bi bat, bi tam
gitt, hoi cung bi can 1a ND18T phai theo dung
trinh ty, thu tuc, bao dam sy tham gia, co mat
ctia ngroi bao chita hodc ngwoi dai dién. Tuy
nhién, thyce t€ cho thdy sw c6 mat ctua cha, me

34 KhoahocKiémsat

hodc nguoi gidm ho trong qud trinh héi cung
o tac ddng tiéu cuc, anh hudng dén viéc khai
bado ciia ND18T pham t0i, ddc biét 1a khi chinh
ngroi dai dién lai to thai do cam ghét, khinh
bi d6i voi bi can. C6 thé thdy, BLTTHS nam
2015 chuwa quy dinh viéc han ché& hodc loai trtr
sit ¢ mdt ctia ngubi dai dién trong qua trinh
t0 tung, mac du van dé nay da duoc quy dinh
tai khoan 2 Diéu 15 Cac quy tac ti thiéu cta
Lién Hop Qudc vé hoat dong tu phap doi voi
nguoi vi thanh nién nam 1985 va dwoc khéang
dinh boi Uy ban quyén tré em®. Vi 1& d6, tac
gia kién nghi bd sung quy dinh tai khoan 2
biéu 421 BLTTHS nam 2015 theo hudéng nhu
sau: CQDT, Vién kiém sdt, Toa dn cé quyén han
ché’hodc ngan cdm viéc tham gia t0' tung cua nguoi
dai dién trong qua trinh lay loi khai, hoi cung bi
can theo yeu ciu ctia nguoi bi bat, nguoi bi tam
Qiit, bi can la ND18T hodc ngueoi bao chira cuia ho
hodc nhan thdy sw c6 mdt cuia nguoi dai dién co thé’
Qay bat lgi cho ND18T.

Ba la, can quy dinh rd khoang cach gitra
cac lan 1ay 10i khai, hoi cung bi can la ND18T.
So véi trede day, BLTTHS nam 2015 da quy
dinh thoi gian 14y 101 khai, hoi cung bi can 1a
ND18T khong dwoc qua 02 gio trong mot [an,
khong duoc qua hai lan trong mét ngay. T
do, bao dam thu tuc t6 tung duoc thuc hién
phu hop v6i do tudi, tdm sinh ly ciia ND18T,
dap tng yéu cau cua Cong uwdc qudc t€ vé
quyeén tré em dat ra d6i véi viéc hoan thién
cac thu tuc td tung hinh sy lién quan dén
ND18T. Tuy nhién, phap luat hién hanh chua
quy dinh vé khoang thoi gian gitta hai lan hoi
cung, 1ay 1oi khai, dan dén tinh trang héi cung
thong qua gio trua, bo déi nguwoi bi tam git,
bi can (m&t hinh thitc nhuc hinh bién tedng).
Hodc 13, dit van dam bao viéc 14y 10i khai, hoi
cung hai lan trong mot ngay nhung thoi gian
qud sat nhau, lam anh hwdéng nghiém trong
dén sttc khoe, tinh than ciia ND18T. Do d¢,
tac gia kién nghi b6 sung khoang cach gitta
hai lan 18y 10i khai, hoi cung bi can 1a ND18T
trong mot ngay toi thiéu la 03 gio.

Thir hai, kip thoi bo sung chi tiéu bién ché’
cho nganh Kiém sit. Diéu nay nham khac phuc

® Ngo Van Luong (2021), “Nguoi dai di¢n ciia ngueoi
dw6i 18 tudi bj budc tgi trong 0" tung hinh su”, Cong
thong tin dién tr Vién kiém sat nhan dan toi cao.
Ngudn truy cap: https://vksndtc.gov.vn/tin-tuc-su-
kien/chi-thi-cong-tac-nganh-kiem-sat-nhan-dan-
nam-2019/nguoi-dai-dien-cua-nguoi-duoi-18-tuoi-bi-
buoc-toi--s23-t9806.html
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tinh trang mot KSV phai kiém nhiém nhiéu
khau cong tac, cong viéc qua tai trong giai
doan hién nay. D€ dap tng duoc nhu cau
nay, VKSND tdi cao can day manh viéc tuyén
dung can bo, cong chic tr ngudén nhan sw
duoc dao tao chinh quy. Qua dd, nguén nhan
lec dau vao vira bao dam vé chat luong, da
vé sO luong dé tao nguén KSV co trinh do
nghiép vu cao.

Thar ba, chii trong dao tao, trang bi kién thirc
khoa hoc vé sw phdt trién thé chdt, tim ly va quy
dinh phdp lugt lién quan dén ND18T. Diéu nay
xuat phat tir viéc ND18T chua hoan thién vé
nhan thitc cling nhu tam ly chua 6n dinh, doi
hoi KSV phai c¢6 hiéu biét va kinh nghiém
thuc t€ vé tam ly hoc, khoa hoc gido duc va
kién thirc xa hoi lién quan dén ND18T. Vi
vay, can phai c6 phuong hudéng boi dudng,
kéhoach dinh ky dao tao, tap huan nghiép vu
cho can bo Kiém sat lam cong tac lién quan
dén ND18T pham t6i, phu hop véi yéu cau
thuc t&€ o dia phuong Theo do, viéc dao tao
nay can bao gom cac ndi dung nhu: Nguyen
nhan, diéu kién dan dén hanh vi pham toi O
Itva tudi vi thanh nién; kién thitc vé cac van dé
gidi tinh, cac kj nang than thién khi tién hanh
t0 tung doi voi ND18T. Tang cuong thao luén,
trao d6i vé nhitng van dé kho khan, vuéng
mac trong hoat dong THQCT va kiém sat
diéu tra vu an cd bi can 1a ND18T theo hwéng
tong két thuc tién, tir d6 rat ra bai hoc kinh
nghiém giai quyét; dong thoi, pho bién, nhan
rong kinh nghiém trong toan Nganh.

Thir tw, nghién cieu xdy dwng, bo'tri doi ngi
Kiém sit vién chuyén trich dam nhiém cong tic
THQCT va kiém sit diéu tra vu dn do ND18T
thuwc hign. Lanh dao VKSND cac cap can luya
chon nhitng dong chi cé nang lwec Chuyen mon
cao, kinh nghlem thuee tien trong cong tac,
kién thirc vé tam ly, giao duc va ky nang tiép
xtg, lam viéc véi ND18T dé thiyec hién nhiém
vu néy theo hudng chuyén sau. Nén lira chon
KSV ¢6 khi chat diém dam, khuén mat hién
lanh, dé gan glii d€ lam viéc vdi bi can. Diéu
nay sé giup KSV dé tiép xdc, tac dong tam ly
ddi v6i bi can, tao ra sy tin twong va hop tac
tot gitta bi can voi KSV trong qua trinh diéu
tra no6i chung va hoi cung noi riéng.

Thir ndam, tang cwong trdach nhigm cong to

gin v6i hoat dong dicu tra trong viéc hoi cung
bi can la ND18T. Diéu nay cd nghia la tang
cuong suw hién dién, vai tro cua Vién kiém
sat trong tat ca cac budi hdi cung, dac biét la
hoi cung bi can la ND18T. Vi lé d6, KSV phai
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cht dong, tich curc va chti trong hon nita hoat
dong THQCT va kiém sat viéc hoi cung bi can
la ND18T. D€ thiec hién c6 hiéu qua, doi hoi
toan nganh Kiém sat va moi can by, KSV néi
riéng phai c6 nhiing giai phap cu thé, quyét
liét, trong d6 wu tién thyec hién nhing giai
phap sau:

Mgt Ia, ndm viing cac quy dinh, quy ch&
cua nganh Kiém sat nhan dan nhu: Quyét
dinh s6 111/QD-VKSTC ngay 17/4/2020 ban
hanh Quy ché cong tac THQCT, kiém sat viéc
khoi t6, diéu tra va truy t; Quyét dinh s6 264/
QD-VKSTC ngay 21/7/2020 ban hanh Quy
trinh tam thoi kiém sat viéc ghi am hoac ghi
hinh c6 am thanh cua co quan ¢é thdam quyén
diéu tra, truc ti€p ghi am hoac ghi hinh ¢ am
thanh khi héi cung bi can, 1dy 1oi khai trong
cac giai doan khoi to, diéu tra, truy t6; Thong
tw lién tich s6 06/2018 ngay 21/12/2018 vé phdi
hop thuc hién moét s6 quy dinh cua BLTTHS
vé thu tuc t6 tung d6i voi ND18T.

Hai la, bam sat hoat dong hoi cung bi can
la ND18T, phat huy tinh cha d()ng cua KSV
trong cLua trinh glal quyét vu an. Cu thé, KSV
phai nam chac tién do diéu tra, nghién ctru
ky ho so vu an, ren luyén ky nang tham gia
cac hoat dong diéu tra do Diéu tra vién tién
hanh va kha nang ty minh tién hanh mot sd
hoat dong diéu tra, thu thap tai liéu, ching
ct. Song, KSV phéi hop chat ché véi Diéu tra
vién trong viéc danh gia céc tai liéu, chiing
ct da thu thap clng nhu két qua diéu tra,
thong nhat nhitng ndi dung can tiép tuc diéu
tra, thuc hién dung tién d¢ diéu tra va thoi
han xt ly vu an. Trén co s& d6, xay dung ké
hoach THQCT, kiém sat diéu tra vu an cé bi
can 1a ND18T phu hop, sat voi thuce té vu an;
kip thoi dé ra cac yéu cau hoi cung ndi riéng
va yéu cau diéu tra noéi chung c6 chat luong;
truee tiép tién hanh hoat dong hoi cung bi can
la ND18T khi xét thay can thiét. Chang han,
d6i véi truong hop ND18T pham tdi nghiém
trong, phttc tap, bi can khong nhan t6i thi
KSV phai truc tiép hoi cung tong hop lam rod
viéc nhan tdi hodc khong nhan tdi ctia bi can
dé tiép tuc yéu cau CQDT thu thap day du
ca chiing c budc toi va go toi, han ché dén
muc thap nhat phai tra ho so diéu tra bo sung.
Ngoai ra, KSV con can phai mém déo, khon
khéo nhu’ng cting phai thang than, kién quyét
ddi voi nhu’ng sai pham cua cac chu thé trong
qua trinh t&  tung, tranh phu thudc vao CQDT
Diéu tra vién, khic phuc tam ly né€ nang, né
tranh, ngai va cham.

Khoahoc Kiémsat 35



NANG CAO HIEU QUA HOAT PONG THUC HANH QUYEN CONG TO...

Ba la, KSV phai trau doi chuyén mon, ren
luyén ky nang lam viéc véi ND18T va day
manh hoat dong cam hoa giao duc. Xuat phat
tte viéc ND18T la d6i tuong deé bi ton thuong,
nén KSV phai lam viéc vdéi ho mot cach khéo
1éo, than thién va cd tinh xay dung d€ giao duc
ho nhén thirc duoc sai lam, tw stra chita va trd
thanh cong déan cd ich cho xa hoi. Can luu y
rang, ban chat cua thu tuc “than thién” d6i véi
ND18T, khong chi chti y dén hinh thirc, dia
diém cua budi héi cung ma ngay ca cac cau hoi
cting phai phtt hgp v6i ND18T. Cu thé, viéc hoi
phai phu hop véi Itta tudi, mic dd phat trién,
trinh d6 van hoa, hiéu biét caia ND18T; cau hoi
dudi dang ngén gon, don gian, dé hiéu, tham
chi ¢6 thé tham van can by chuyén mon vé
cong tac xa hoi néu can thiét. Hién nay, thanh
phan ND18T pham tdi ngay cang da dang theo
chiéu hudng gia tang nhitng doi twong cd nhan
than x4u, nhiéu pham chat tam ly tiéu cuc, lam
cho hoat dong hoi cung bi can la ND18T gap
khong it khé khan. Do d6, viéc cam hoa gido
duc bi can la mot yéu cau thiét thuc, tao diéu
kién thuan 1¢i cho qua trinh hoi cung. Day la
mot phuong thire tadc dong tam ly, 1dy duong
161 phap ludt, chinh sach hinh su, chan ly 1€
phai, dao lam ngucn dé gido duc, thuyét phuc
ddi teong pham t6i°. Qua d6, nham lam cho bi
can la ND18T tttng budc thay doéi nhan thiee
phén biét dugc ding sai, tir bo dan nhan thitc,
y nghi va hanh dong chdng d6i hoat dong diéu
tra, quanh co chdi toi hodc khai bao nham che
gidu hanh vi pham t0i.

Thir sdu, ddy manh quan hé cong tdc giita
Vién kiém sit voi CQDT wva cic co quan hitu quan
tai dia phirong. Moi quan hé gluza Vién kiém sat
voi CQDT phai dam bao nguyen tac phdi hop
- ché wdc. Phai nhan thuc 15 phdi hop khong
phai d€ “di hoa vi quy ma nham giai quyet
nhiing kho khan, Vuzong méc trong thuyec tién,
dam bao cho viéc ap dung phap luat dwoc
nghlem chinh va thong nhat. Kip thoi va kién
quyét kién nghi, yéu cau khac phuc vi pham
trong hoat ddng diéu tra, yéu cau thay doi Biéu
tra vién, yéu cau xtt ly nghiém Diéu tra vién
vi pham. Treong hop bi can la ND18T va gia
dinh khong moi ngu)bi bao chira thi Vién kiém
sat phai yéu cau va phoi hgp véi Poan Luét su
de ctr luat su thure swe tam huyét, c6 sw am hiéu
sau sac vé nhitng van dé phap ly, tam 1y cta

¢ Dao Trung Hiéu (2016), “Thudt cim hoa gido duc bi

can trong hoat djng hoi cung”, Tap chi Kiém sat, s

05/2016, tr.8.
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ND18T dé tham gia bao chira cho bi can trong
qua trinh diéu tra. Tranh tinh trang luat su chi
dinh tham gia bao chita cho bi can la ND18T
nhung thiéu trach nhiém, chi tham gia mang
tinh tha tuc, ky ho so cho ¢6 thé hién sy tham
gia chtt thuc chat khong tham gia vao cac hoat
dong diéu tra nhu 1ay 10i khai, hoi cung bi can.

Thir bay, tang cwong diu tw trang thiét bi
hién dai, tién tién phuc vu cong tic. D€ thuc hién
chttc ndng, nhiém vu cta nganh Kiém sat
trong tinh hinh mdi thi doi hoéi khong nhiing
KSV phai nang cao trinh d6 chuyén moén
nghiép vu ma co s¢ vat chat, trang thiét bi
lam viéc cling can duoc dau tu hon ntra, dam
bao dong bd, van minh va hién dai. Chinh vi
thé, VKSND tdi cao can ddy manh viéc dau
tw trang thiét bi, phuwong tién ky thuat dé
phuc vu tot hon cho hoat dong hoi cung bi
can la ND18T trong thoi gian sap t6i nhuw 1ap
dat thiét bi ghi am, ghi hinh c¢6 am thanh tai
cac dia phuwong, nang cap tru sé lam viéc, c6
phuwong an, tham muu xay dung cac phong
hoi cung than thién danh cho ND18T...

4. Két luan

ND18T chua phét trién day du vé tam
sinh 1y, kha nang nhéan thirc con han ché nén ho
duoc xem 1a nhung ddi tuong dé bi ton thuong
trong qud trinh t0 tung hinh sy. D€ dam bao
viéc xtt ly d6i véi ND18T pham t6i khach quan,
nhan dao va phu hop véi thong 1é qudc t€, cac
quy dinh cua phap luat vé viéc ap dung bién
phép hoi cung bi can 1a ND18T c6 nhiing diém
ddc biét, can chd y hon so voi viéc 4p dung doi
v6i nhiing nguoi tir du 18 tudi tro 1én pham toi.
Bai viét cho thay hoat dong THQCT va kiém
sat viéc hoi cung bi can la ND18T tai tinh Binh
Duong trong thoi gian vita qua tuy da dat duzqc
nhfmg két qua dang ghi nhan nhtmg van con
ton tai nhiéu han ché, bat cap can phal dwoc
khéc phuc. Thong qua viéc chi ra nguyén nhan
ctia han ché bat cap do, tac gia dwa ra nhiing
giai phap cu thé theo hudng tang cuong trach
nhiém cong tS gan véi hoat dong diéu tra trong
viéc héi cung bi can 1a ND18T nham nang cao
hon nita hiéu qua hoat dong THQCT va kiém
sat viéc hoi cung bi can la ND18T trén thuc t€,
dap ting yéu cau cong cudc cai cach tu phap dat
ra trong giai doan hién nay. Viéc thuc hién tot
hoat dong THQCT va kiém sat viéc hoi cung
bi can la ND18T khong chi vira bao vé tot nhat
quyén va loi ich hop phép cho bi can 1a ND18T
ma con tac dong tich cuc dén chat luong cta
qua trinh giai quyét vu an, gép phan lam sang
to su that khach quan cua vu an./.
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