CO NEN TOI PHAM HOR HANH VI XUI GIUC
HOAC GIUP NGUOI KHAC TU THUONG?

NGUYEN VAN HIEU*

Bai viét phan tich vy viéc dd xdy ra trong thuc tién tién hanh hoat dong bao dam trat
tw an todn xd h¢i. Qua dé, dwa ra nhiing nhdn dinh, binh ludn vé cdc tinh tiét phdp 1y trong
vu viéc, dong thoi chi ra nhiing thiéu sot trong quy dinh ciia phdp ludt déi véi hanh vi xii
giuc hodc giiip nguoi khdc tu thuong. Bai viét ciing dé cdap dén tinh cin thiét phai téi pham
héa d6i v6i hanh vi nay dé' bdo vé quyén con nguoi.
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Ngay nhan bai: 12/7/2022; Bién tdp xong: 25/7/2022; Duyét dang: 29/7/2022

The article analyzes an actual case when the ensure of social order and safety was
carried out. Thereby, it evaluates and comments on the legal circumstances of this case;
at the same time, points out shortcomings in the provisions of the law on acts of inciting
or helping others to self-harm. It also mentions the necessity of criminalizing this act to

protect human rights.
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1. Tém tat vu viéc

Khoang 22h30 ngay 04/5/2016, Cong
an quan Bic Tir Liém nhan duoc tin bo tr
Doan Van Doanh vé viéc xay ra vu tai nan
giao thong duong sat tai khu gian Ha Dong
- Phti Dién thuoc tuyén duong Bac Hong -
Vin Dién, dia phan phuong Phiic Dién, quan
Béc T Liém. Tai hién truong ghi nhan nan
nhan nam doc duong ray, bi dit roi 1/3 ban
tay trai va 1/3 ban chan trai, mét chiéc dép
nam phia bén trong duong ray. Sau khi tiép
nhan tin bdo, Cong an quan Bac T Liém da
trién khai luc luong dén hién truong, mang
theo thung d4 bao quan phan chan, tay bi dit
roi va dua nan nhéan di cdp ctu tai Bénh vién
19-8 B6 Cong an. Qua nghién ctru ddu vét tai
hién treong va cac tai liéu khac, Co quan canh
sat diéu tra, Cong an quan Béc Tir Liém da
xac minh, lam rd: Vét thuwong cua nan nhan
la chi Ly Thi Nién c6 dau hiéu bi vat sdc tao
thanh, bd mép vét cat gon gang, dong thoi
trén nguoi Nién hoan toan khong c6 cac vét
thwong giong nhu bi tau hut vao duong ray.
Qua qua trinh ddu tranh khai thac luc luong
cong an da lam rod ban chat vu viéc. Do ng nan,
Ly Thi Nién (SN 1986, tru tai xa Xuan Phu,
huyén Phac Tho, thanh phé Ha N¢i) da thué
ddi twong Doan Van Doanh (21 tudi, & huyén
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Phtic Tho, Ha Noi) chat chan va tay Nién sau
do gia lam hién treong mot vu tai nan giao
théng nham truc i tién tir 03 g6i bao hiém da
mua truedc d6. Gid Nién thué nguoi chat chan
tay ctia minh la 50 triéu dong (Doanh yéu cau
Nién viét gidy nhan ng, thoi han thanh toan la
02 thang). Khi vu viéc dwoc lam 16, Co quan
Canh sat diéu tra Cong an quan Bac Tl Liém
da ra quyét dinh khong khoi t6 vu 4n vi pham
quy dinh vé diéu khién phuong tién giao
thong duong sat, khong khoi t& vu an d6i véi
hanh vi truc 10i bao hiém cua Nién. Dong thoi,
co quan Canh sat diéu tra quan Bac Tir Liém
cting khong xem xét trach nhiém hinh sy d6i
v6i hanh vi chat chan, tay Nién ctia doi tuong
Doanh ma dé xuat ra quyét dinh xtt phat hanh
chinh v6i hai nguoi nay. Cu thé, Doi Canh sat
diéu tra dé xudt xt phat Ly Thi Nién 1,5 triéu
dong vé hanh vi “Dung thu doan gian doi dé
chiém doat tai san nguoi khac” theo diém c,
khoan 1, Biéu 15 Nghi dinh sd 167/2013; x&
phat Doan Van Doanh 750.000 dong vé hanh
vi “Bao thong tin gia dén co quan nha nuwdc
c6 tham quyeén” theo diém b khoan 2 Diéu 5
Nghi dinh s6 167/2013.
2. Mot s6 nhan xét, danh gia

* Thac si, Pai iy, Khoa Nghiép vu co ban, Hoc vién
Canh sdt nhdn din
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Déi v6i hanh vi caa Ly Thi Nién, c6 quan
diém cho rang can bi xt ly vé hanh vi gian
lan trong kinh doanh bao hiém quy dinh tai
Diéu 213 B6 luat Hinh sy nam 2015 (stra doi,
bd sung ndm 2017 - goi tat 1a BLHS nam 2015).
biéu luat quy dinh: “Nguoinao thuchién mot
trong cac hanh vi sau day chiém doat tién bao
hiém tir 20.000.000 d6ng dén dwsi 100.000.000
dong hodc gay thiét hai tir 50.000.000 dong
dén dwdi 200.000.000 dong, thi bi phat tién ti
30.000.000 dong dén 100.000.000 dong hoac
phat cai tao khong giam gitt dén 03 nam: d)
Ty gay thiét hai vé tai san, sttc khde ctia minh
dé€ hudng quyén loi bao hiém trir truong hop
luat quy dinh khac”. Tuy nhién, vi tai thoi
diém xay ra vu viéc, BLHS nam 2015 chua cd
hiéu lyc thi hanh, nén khong thé 4p dung diéu
luat nay dé xtr Iy Nién. Cong an quan Bac Tir
Liém ra quyét dinh x phat hanh chinh nhu
trén voi Ly Thi Nién la dang quy dinh ctaa
phap luat va c6 tinh nhan dao véi hoan canh
hién tai ctia Nién.

Déi v6i hanh vi cua d6i twong Doanh
chi xem xét xtr phat hanh chinh vé hanh vi
“hoang bao” la chua théa dang. Hanh vi chat
cut chan tay ngwoi khac ctia Doanh la hanh
vi thé hién mitc d6 nguy hiém dang ké cho
xa hoi, cd y xam pham dén khach thé quan
trong la quyén duoc bao vé vé stiic khoe, tham
chi c6 thé la tinh mang cta nguoi khac. Trong
vu viéc nay, néu khong dugc cap ctu kip thoi
nan nhan cé6 thé chét vi bi mat mau cép. Vé
thwong tich ma Nién dang mang (cut mot ban
chan, mot ban tay) theo huéng dan tai Thong
tw 22/2019/TT-BYT cua BO truong Bo Y t€
quy dinh ty 1é€ phan tram ton thuong co thé
stt dung trong giam dinh phdp y, gidm dinh
phép y tam than ¢ muc d6 thwong tatla 72%.
Nhu vay, hanh vi xam hai truc tiép dén than
thé nguoi khac, gy thuong tich dang ké ma
khong bi xtr 1y 1a khong thoa dang va cé dau
hiéu bo lot toi pham.

Trong vu viéc nay, can nhan dinh rz‘?mg
mac du da c6 thoa thuan véi Nién truede do
nhung voéi viéc dung hung khi gay thuong
tich cho ngwoi khac, Doanh budc phai nhan
thitc dugc hanh vi nay la hanh vi trai phap
luat, gdy anh hudng nghiém trong dén stc
khoe cua Nién. Du Nién c6 thué vi bat ct
dong co muc dich nao, Doanh chat tay chan
cua nguoi khac la da du cac yéu td cau thanh
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t0i c0 y gy thuwong tich hodc gay ton hai cho
stec khoe ctia nguoi khac theo Diéu 134 BLHS
nam 2015. Theo diéu luat nay, “Nguoi nao c6
y gay thuong tich hodc gay ton hai cho stc
khoe ctia ngroi khac ma ty 1€ thwong tat tu
11% dén 30% hoac dwdi 11% nhung thudc
mot trong cdc treong hop sau day, thi bi phat
cai tao khong giam gitr dén ba nam hoac phat
tu tr 06 thang dén 03 nam”.

Vuéng mac 16n nhét trong vu viéc nay la
thoa thudn gitra Nién va Doanh vé viéc thué
Doanh giap gay thwong tich cho chinh ban
than minh cta Nién. Néu nhu ¢ hanh vi cd y
gay thuong tich hodc gay ton hai cho sttc khoe
cta nguoi khac, nan nhan khong mong muén
bi ton hai, d6i twong gay thuong tich trai y
mudn cua nan nhan thi & vu viéc nay, nan
nhan lai mong mudn, tham chi mat tién thué
(50 triéu) dé nguoi khéac chat chan, tay minh
(dwong nhién hop dong nay la vo hiéu do
trai phap luat). Sau do, Nién cting c6 don xin
khong truy cttu trach nhiém hinh sy d6i voi
Doanh. Hanh vi gitp nguoi khac te thwong
cta Doanh hién tai chwa ¢ quy dinh trong
luat nén khong cé co so d€ xtr ly. Vi nhiing 16
trén, Co quan Canh sat diéu tra Cong an quan
Bic Ttr Liém khong khoi t6 vu an hinh sy ma
chi x&t phat hanh chinh.

3. Mot s6 kién nghi, dé xu4t

Cho dén thoi diém hién tai, phap luat Viét
Nam van chura ¢6 quy dinh d6i véi hanh vi xdi
giuc hoac gitp nguoi khac ti thwong ma chi
¢6 quy dinh hanh vi xti giuc hoac gitp nguoi
khéc tw sat. Khoan 1 Diéu 131 BLHS ndm 2015
quy dinh tdi xti giuc hodc gitp ngwoi khac tu
sat nhw sau: “Nguoi nao thiec hién mot trong
cac hanh vi sau day, thi bi phat cai tao khong
giam gitr dén 03 ndm hodc phat tu tix 06 thang
dén 03 nam: a) Kich dong, du do, thuc day
ngroi khac ty tedc doat tinh mang cta ho;
b) Tao diéu kién vat chat hoac tinh than cho
nguroi khac tu twde doat tinh mang ctua ho”.
Hau qua cua viéc tu sat thong thuong la chét
nguoi. Tuy nhién, ddi véi toi xti giuc hodc
giap nguoi khac tw sat thi hau qua nan nhan
chét la khong bét budc. Viéc nan nhan c6 chét
tir hanh dong tw sat hay khong chi ¢6 y nghia
trong viéc quyét dinh hinh phat, khong c6 y
nghia trong dinh ti danh d€ truy ctru trach
nhiém hinh sy d6i véi nguoi da xui giuc hodc
giup nguoi khac ty sat.
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CONEN TOI PHAM HOA HANH VI XUI GIUC...

Thuec té€ sé nay sinh mot sO tinh hudng
mau thuan khi xt ly hanh vi xti giuc hoéc
gitp nguoi khéc tu sat nhu sau:

Tinh hudng thir nhdt: Nan nhan tw sat
nhung khong chét do duoc ctru chita. Tuy
nhién, hdu qua dé€lai thuong tat 16n sau khi tw
sat khong thanh (s6ng thuce vat sudt doi, dau
dén, “song khong bang chét”...) thi cd xem
ty 1& phan tram thuong tat la can c& dé xt ly
ngroi xui giuc hodc gitp ty sat hay khong?

Tinh hudng thir hai: D61 twgng chi xui giuc
hodc giap ngwoi khac tu thwong chit khong
tir sat nhung hau qua ctia hanh vi ty thwong
cua nan nhan la rat nghiém trong nhu: Vét
thwong bi nhiém truing, chi phi ctru chita ton
kém, ton thuong nghiém trong dan dén tir
vong thi nguoi xui giuc hodc gitp nguoi khac
tw thuwong cling khong thé bi xem xét trach
nhiém vi thiéu quy dinh cta luat.

Vi du: A va B la vg chong, do B bi r6i
loan cueong duong nén ludn mac cam, tw ti
vé ban than. A la vg thuong xuyén to thai do
that vong vé B, mau thuan gia dinh phét sinh,
trong mot [an tranh cai A ném con dao vé phia
B néi: “Khéng lam dugc gi thi cat phang di
cho d& vudng”. B uat gian nén cam dao tu cat
roi dwong vat ctia minh, sau do B dugc dwa di
cap ctru nhitng khong n6i lai duwoc dwong vat,
vét thuwong bi nhiém trling phai tién hanh loc
mau va diéu tri rat ton kém. Hoac tinh huéng
thué ngwoi gay thuong tich cho chinh minh
d& nham nhitng muc dich khac nhau ciing rat
khé xt Iy néu thiéu quy dinh. Néu c8 gang
xt ly vé hanh vi nay la hanh vi khach quan
cua tdi ¢ y gy thuong tich hodc gay ton hai
cho sttc khoe ngweoi khac la khién cuedng, chira
hoan toan ding dan, chudn muc vé mat phap
ly, dé nay sinh tranh cai.

Cudc song xa hoi cang phat trién thi cac
nhu cau, 1¢i ich hop phap chinh dang caa
con nguoi ngay cang dwoc bao vé, thdéa man.
Co6 thé, do khach thé la quyén séng ctia con
ngroi quan trong hon nén BLHS quy dinh
hanh vi xtii giuc hoac gitp ngwoi khac tu sat
tur rat sém. Ngay tir khi BLHS dau tién dwoc
Qudc hoi thong qua nam 1985, tdi xui giuc
hodc gitp nguwoi khac te sat da dugc quy
dinh tai Diéu 106 BLHS nam 1985, sau do
dwoc quy dinh tai Biéu 101 BLHS ndm 1999
va Diéu 131 BLHS nam 2015. Tuy nhién, cho
dén thoi diém hién tai hanh vi xti giuc hodc
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giap nguoi khac ty thwong thi chwa dwoc
quy dinh.

Trong boi canh hién nay, khi cac quyén
co ban ctia con nguoi ngay cang dwoc bao vé
tot hon thi viéc co quan lap phép tién hanh toi
pham hoa hanh vi xti giuc hoac gitp nguoi
khac ty thuong la can thiét dé€ tang cuong mtic
d06 bao vé khach thé quan trong la quyén duoc
song khoe manh ctia moi con nguoi. Thuyec tién
tién hanh cac hoat dong tu phap cho thay da
c6 nhiéu tinh hudng, treong hop xui giuc hodc
gitup nguoi khac tu thuong dé€ lai hdu qua
nghiém trong nhung chwa dwoc xit ly. Trong
cudc sdng moi cd nhan déu c6 lac, cb giai doan
chwa duwoc chin chan, suy nghi chua dwoc
thau ddo vé hanh vi ctia minh. Trang théi cang
thang, bi bach & mdi nguoi sé phd bién hon khi
chiu nhiéu ap lwc cudc séng. Luc dy, ho can
duoc tw van tich cuc, hanh dong gitip do dung
dan chit khong thé bi xti giuc, gitp d& ho tu
gay hai cho ban than minh.

Quyén duoc song, song khoe manh la
quyeén 16n lao nhat cta con nguroi, moi hanh
vi xam hai dén quyén ay can phai duoc phat
hién, ngdn chdn va xt& ly. Viéc t6i pham hoda
d6i véi hanh vi xui giuc hodc gitup ngwoi khac
te thwong la mot yéu cau can thiét trong bdi
canh hién nay dé€ bao vé tdi da quyén con
nguoi, gop phan ngan chan toi pham va hanh
vi vi pham phap luat khac. Xt ly hanh vi xti
giuc hodc gitup ngroi khac tue thuong con gop
phan xay dung doi séng van hoa, van minh,
ton vinh cac gid tri tich cuc, diing dan, han
ché nhitng hanh vi tiéu cuc, 1éch lac./.
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