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Ditc la mot quoc gia theo mo hinh t6 tung thim van. Y tuong vé sy thit vu dn va ban
dn c6 thé’ mang ra thuong luong giita cdc bén tham gia t0 tung hoadn todn xa la vdi hé
thong tw phdp hinh sy Ditc. Tuy nhién, dé'ting cuong kha ning gidi quyét cdc vu dn hinh
su, thing 8 ndm 2009, Qudc hgi Diic da thong qua ludt cho phép dp dung thu tuc thod
thudn nhdn ti, lam tién dé cho viéc sita doi Bo ludt T6 tung hinh sy Dikc. Bdi viét tdp
trung gidi thiéu cdc nét co ban cia thi tuc thod thudn nhin t6i ¢ Diic, dong thoi tién
hanh so sdnh véi thii tuc thod thudn nhén toi 6 Hoa Ky dé hiéu ré hon viéc thay déi linh
hoat thil tuc ndy 6 mot quoc gia theo mo hinh t6 tung tham vin. Trén co sé d6 dua ra
mot s6' goi mo cho t6 tung hinh sy Viét Nam.

Tir khod: T6 tung tham vdn, thi tuc thod thudn nhdn tdi 6 Hoa Ky, thi tuc thod thudn
nhan téi Diic.
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Germany is a country based on the inquisitorial system. The idea that both the facts
of the case and the appropriate sentence could be negotiated between the parties is
alien to the German criminal justice system. However, in order to enhance the ability
to solve criminal cases, in Ausgust 2009, the German Parliament passed a law that
allows for plea bar gaining, a fundamental change in the German Code of Criminal
Procedure. This article focus on introducing the plea bargaining in German and
comparing with plea bargaining in USA to better understand the flexible changing
of this procedure in a inquisitorial country. On this basic, some suggestions for
Vietnamese criminal proceedings are given.

Keywords: Inquisitorial system, plea bargaining in USA, plea bargaining in

German.

1. Djt van dé

Thui tuc thoa thuan nhan t6i bat nguén
tie My va Anh, trai qua hon ba thap ky, hién
nay tha tuc nay da dwoc ap dung rong rai
& cac qudc gia trén thé gidi, tir nhitng quoc
gia theo mo6 hinh t6 tung tranh tung toi
nhting qudc gia theo mo hinh t6 tung tham
van nhu Argentina, Phap, Trung Qudc cho
t6i Uc, Nigeria hay Dtic'.

! Fair Trials, ‘Disappearing Trial’ (2017), 20-1. Even
international criminal courts, dealing with the gravest
crimes against humanity, have relied on plea bargaining
to dispose of cases. Turner, ‘Plea Bargaining and
International Criminal Justice” (2017), 219.
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Hoa Ky dwoc biét tdi la mot quoc gia
theo md hinh t6 tung tranh tung va thu
tuc thoa thuan nhan tgi la dac trung tiéu
biéu trong t6 tung hinh sy Hoa Ky. Theo
quy dinh tai Diéu 11(c) Quy tic hinh sy
Lién bang Hoa Ky, thoa thuan nhan t6i la
qua trinh cong td vién va luat su cua bi
can, bi cao hoac ban than bi can, bi cao tw
bao chira cho minh, c6 thé thao luan va
dat duwoc mot thoa thuan nhan to6i. Toa
an khong tham gia vao qua trinh thuong

* Thac si, Khoa Phdp ludt quéc té, Truong Dai hoc Kiém
sat Ha Noi
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leong nay. Theo do, thu tuc thoa thuan
nhan t6i & Hoa Ky dugc xem la tha tuc
khong xét xt¢. Tham phan sé danh gia qua
trinh thwong lwong duoc tién hanh gitra
cong td vién véi bi can, bi cdo c6 dya trén
st te nguyén, dugc thong bao thong tin
day du vé quyén va nghia vu khi tién
hanh thoa thuan va co6 dua trén sy that
khach quan vé vu an hay khong.

Thoa thuan nhan t6i & Hoa Ky c6
hai loai la thoa thuan buoc tdi (charge
bargaining) va thoa thuan két an (sentence
bargaining). Cac bén tham gia thoa thuan
c6 quyén thuwong luong doi véi tat ca cac
toi danh.

Nhu vay c6 thé thdy thoa thudn nhan
toi 0 Hoa Ky c6 nhitng dac trung céi mé
hon so v6i nhiéu qudc gia khac trén thée
gidi. Mot trong nhitng nguyén nhan co
thé do chiu anh hudng tir mo hinh t6 tung
tranh tung. Ddc trung trong mo hinh t&
tung tranh tung dé la sy doc lap, tw chiu
trach nhiém trong tirng giai doan cta cac
cht thé tham gia t0 tung. Cong t6 vién
khong tham gia hay chi dao d6i voi hoat
dong diéu tra, tham phan cting khong cd
quyeén can thi€p vao cong viéc truy to cta
cong t6 vién va nguoc lai. Ngoai ra, quy
trinh t6 tung d6i v6i mot vu an hinh su &
Hoa Ky gom 11 buéc® va thoa thuan nhan
t6i 1a mot budc nam trong giai doan tién
xét xtr. Do d6, sau khi cdng td vién da co
day du cac bang chiing, chiing ctt dé soan
thao cdo trang, chuan bi phién toa, néu ¢
sy dong y ti phia bi can hodac luat su cua
ho, tht tuc thoa thuan sé dwoc tién hanh.
Codng t6 vién sé 1a chia khoa dé giai quyét
vu an ma khong can mé phién toa xét xt,

2 Beall, G. (1977). Principles of Plea Bargaining
Commentary. Loy. U. Chi. L.]., 9, 175.

* Tham khao: https://www justice.gov/usao/justice-101/
steps-federal-criminal-process.
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thdm phan chi déng vai tro la bén kiém
tra, xem xét tinh hop hién, hop phap cua
qua trinh thwong luwgng. Dya vao két qua
danh gia dé d€ tuyén bé cong nhan hay
khong cong nhan két qua ctia qua trinh
thuong lugong gitra hai bén.

Hién nay, tha tuc thoa thuan nhan toi
da dwoc ap dung kha pho bién trén thé
gioi, khong phai chi pho bién ¢ cac qudc
gia theo mo hinh t6 tung tranh tung ma
con da duoc st dung rong rai ¢ cac quoc
gia theo mo hinh t6 tung thdm van. Vay,
khi dwgc duwa vao va ap dung & cac quoc
gia theo mo6 hinh t6 tung thdm van, tha
tuc nay sé duoc thay ddi va ap dung nhw
thé nao, nguyén nhan vi sao lai can c¢d sy
thay do6i do, chiing ta cung tim hiéu tha
tuc thod thuan nhan tdi 0 Ptc dé hiéu ro
hon van dé nay va lam tién dé nghién ctu,
ap dung nhitng goi m¢ cho Viét Nam.

2. M4t s6 van dé khai quat chung vé
thu tuc thoa thuan nhan toi 6 Pt

2.1. Qud trinh ra doi va phdt trién ciia
thu tuc thoa thudn nhadn téi o Pirc

Puic duoc biét tdi 1a mot qudc gia tiéu
biéu theo dudi mo hinh to tung tham van,
ludn dé cao muc tiéu di tim sy that vu an
thong qua hoat dong diéu tra va thdm
van. Tuy nhién, tit nhitng nam 1970, s6
lwong t0i pham da tang 1én déng ké, gay
ra ap luc rat 1on cho hé thdng tu phap, cac
co quan 1ap phép Dtic bat dau gidi thiéu
nhing thu tuc don gian hon dé€ giam tai
cho hé thong tu phap, nhung nhitng bién
phap nay khong giai quyét duoc hét cac
van dé phat sinh ltc bay gio. Vi thé dau
nhitng ndm 1980, cac tham phan ¢ Buc da
bat dau thuc hién viéc dam phan mot cach
khong chinh thitc ma khdng c6 bat ky mot
si iy quyén nao ttr cac co quan lap phap
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buact. Day c6 thé xem la tién dé cho viéc
chap nhan thu tuc thoa thuan nhan i ¢
Dttc, nhung phai téi nam 1987 khi Toa an
Hién phép Dtc lan dau tién thtra nhan
thong 1é nay va tao tién dé cho né vé sau.
Nam 2009, B luat TS tung hinh sy Duc
da dwgc stra doi va thong qua dw luat quy
dinh vé thoa thuan trong t& tung hinh su.
Sau phién diéu tran vao thang 11/2012,
thang 3/2013 mot hoi dong gom 08 tham
phan cua Ha nghi vién thao luan lai mot
[an ntta dy luat va dwa ra gioi han déi voi
Thoa thuan nhan tdi 0 Dc’.

Thoéa thuan nhan t6i 0 Pttc dwoc quy
dinh tai muc §257c trong B0 luat TS tung
hinh sy ( Strafprozessordnung). Tha tuc
nay lién quan téi 10i nhan t6i (Confession)
va khong thay thé phién toa nhung sé
giup viéc giai quyét vu an hinh sy nhanh
hon, rat gon thoi gian xét xtr.

2.2. Quy dinh ciia t6 tung hinh sy Diic
veé thii tuc thod thudn nhan téi

2.2.1. Diéu kién dp dung Thoa thudn nhin
t6i & Dikc

Thu tuc Thoa thuan nhan toi & Ptc
chu yéu duwoc ap dung d6i véi cac toi lién
quan téi tdi pham cd con trang (White-
collar crimes), tron thu€, td6i pham ma
tay va toi pham chdng lai mdi treong®.
Thong thuong, thu tuc nay duoc tién
hanh d6i véi cac toi nghiém trong
(serious offences) vdi hinh phat toi thiéu
ttr 01 ndm tro léen.

* Bernstein, D. E. L., Eric G. (2015). Defending Daubert:
It's Time to Amend Federal Rule of Evidence 702. Wm.
& Mary L. Rev., 57, 1. Tr. 1554

> See BVerfG [Federal Constitutional Court], 2 BvR
2628/10, 2 BvR 2883/10, 2 BvR 2155/11, Mar. 19, 2013,
http://www.bundesverfassungsgericht.de/SharedDocs/
Entscheidun genIDE/2013/03/rs20130319_2bvr262810.
html [https://perma.ccJHQ8E-HVP7] [hereinafter 2013
Constitutional Court Decision]

6 Ma,Y (2002). p. 36
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2.2.2. Chii thé'tién hanh Thoa thudn nhidn
toi 6 Dirc

Cha thé tién hanh qua trinh thoa
thuan ¢ Btic gom: Tham phan, cong to
vién, bi cdo, luat su bi cdo. Cu thé nhu sau:

Vai tro ciia tham phin: Theo quy dinh
tai muc 257 B9 luat T6 tung hinh sw D,
toa 4n ma cu thé tham phan sé déng vai
tro trung tam trong Thoa thuan nhan t6i’.
Quy dinh cho phép cac thdm phan khong
chi tham gia tir khi bat dau viéc thoa
thuan ma con dé nghi muc hinh phat t5i
thiéu hoac toi da ho sé ap dat trong viéc
thuong lwong, nhung quy dinh cing han
ché quyén tuy y thwong luong ctia cac
tham phan. Theo d¢, thoéa thuan ¢ Duc
phai tuan tht cac quy dinh:

Thir nhat, 10i tuyén an (verdict) khong
phai la d6i twong duwoc thuong luong.

Thir hai, khi dé xuat mc an, tdoa an
phai can nhac tat ca cic hoan canh ciing
nhue ban an cudi cung cé nghia ban an
duoc dé xudt phai “twong img” véi hanh
vi pham t0i thuec sw cua bi cdo®. Vi vay,
thdm phan khong thé chi dwa vao 1oi thu
t6i ctia bi cAo ma van can phai nghién ctru
ho so vu an day du.

Cu thé, ké ttr khi cdo budc duoc trinh
1én toa, tham phén c6 thé tro thanh nguoi
tham gia tich cuc nhéat trong viéc thuong

7 This is in contrast to rules in a number of other
jurisdictions, such as Italy and the United States, where
judges are generally prohibited from participating
in plea negotiations, and negotiations are conducted
exclusively between the parties. See Maike Fromann,
Regulating Plea-Bargaining in Germany: Can the
Italian Approach Serve as a Model to Guarantee the
Independence of German Judges?, 5 HANSE L. REV.
197, 204 (2009); Jenia Iontcheva Turner & Thomas
Weigend, Negotiated Justice, in INTERNATIONAL
CRIMINAL PROCEDURE: PRINCIPLES AND RULES
1375, 1403-04 (Goran Sluiter et al. eds., 2013).

8 Weigend, T., & Turner, J. (2014). The Constitutionality of
Negotiated CriminalJudgmentsin Germany. German Law
Journal, 15(1), 81-105. doi:10.1017/52071832200002844.
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lwgng. Tham chi, mot tham phan néu
dang d6i mat voi tinh trang qua tai an cd
thé goi luat sw ctia bi cdo dé€ thwong luong
vé viéc nhan t4i cua bi cdo tai phién toa.
Ngoai ra, tham phan ciing khong phai la
nguoi dugce an dinh ban én néu phién toa
chwa két thuc, vi thé thoa thuan gitra luat
su bi cdo va tham phan khong co gia tri
rang budc. Tuy nhién, trén thuc t€, néu bi
cdo nhan t6i, mtc an bi cdo dwoc huong
sé thdp hon so vdi muirc gidi han cao nhat
cua toi danh do thdm phan chi dinh’.

Vai tro cua cong t6 vién: Cong to vién
& Dtic phai thuc hién theo quy tac bat
budc truy t0 (the principle of compulsory
prosecution), mac du da duwoc ap dung
linh hoat hon truedc day trong Bo luat
moi. Theo quy dinh ctia diéu luat vé Thoa
thuan, tredc khi budc tdi chinh thirc 1én
toa, cong td vién dong vai tro quan trong
trong viéc thuwong lwong vdi luat su cua
bi can, bi cao vé cac van dé lién quan tdi
nhiing cao budc nguoi nay cd thé nhan,
cong to vién cling c6 thé dé nghi thuwong
luwong dé€ dua ra nhitng liwa chon nhu giam
bot cdo budc hay xin mot ban an khoan
hong khi xét xt. Bén canh d6, nan nhan
theo quy dinh cta luat Pic cling c6 thé
c6 mdt s6 hanh ddng tac ddng t6i quyét
dinh cta cong t6 vién, trai ngwoc hoan
toan voi thé bi ddng ctia nan nhan vu an
O mdt s6 qudc gia trén thé gidi nhu & My.
Theo d6, néu nan nhan khong dong y voi
quyét dinh khong khoi t6 ctia cong td
vién, nan nhan c6 thé ndp don khiéu nai
chinh thttc 1én cong td vién treong. Cong
t0 vién treong sé phai xem xét, danh gia
lai toan bd quyét dinh ctia cong td vién da

° Ma, Y. (2002). Prosecutorial Discretion and Plea
Bargaining in the United States, France, Germany, and
Italy: Comparative Perspective. International Criminal
Justice Review, 12, tr. 37-38.
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dua ra d€ dua ra quyét dinh truy t6 hay
khong. Néu cong t6 vién trudng gitr quyét
dinh ctia cong t6 vién va ttr chdi khiéu nai
cua nan nhan, nan nhan c6 quyén ti€p tuc
gli yéu cau lén tham phan toa phtc thdm
xem xét lai vu an. Nhu vay, o Dtic, cong t&
vién dong vai tro khad mo nhat trong Thoa
thuan nhan toi.

Vai tro cua bi cdo va ludt sw bao chira:

Theo quy dinh vé tha tuc thoa thuan
nhan t6i & Ptc, bi cdo khong dwoc truc
tiép tién hanh thoa thuan nhan téi ma
phai thong qua luat sw. Vi thé, luat su la
chti thé bat bude phai c¢é trong thu tuc
thoa thuan nhan t6i ¢ Pic.

Luat su bao chita cho bi cao & D,
trong giai doan tién xét xt c6 quyén kiém
tra toan bd ho so cua cong t6 vién. Trong
cac cudc thuong luwgng voi cong td vién,
luat sw bao chira s€ c6 day du kién thirc vé
gia tri cia bang chiing ctia cong t& vién.
Quyén kiém tra ho so trong giai doan tién
xét xtt cua luat sw gitp luat su cd thé dwa
ra nhitng 101 tw van chinh xéac, hiéu qua
cho bi cdo va cong t6 vién cling sé tranh
viéc budc toi qua mirc hoac budc toi khong
cO can c& voi bi cao'.

2.2.3. Thu tuc tién hanh Thoéa thudn
nhdn toi ¢ Dirc

Tha tuc Thoa thuan nhan tdi thuong
duoc thue hién khi két thic giai doan diéu
tra va cong t6 vién da gui ban truy td 1én
Toa an. Tuy nhién, vdi cac toi it nghiém
trong khi cac cong td vién c6 quyén quyét
dinh tir chdi truy t6 trong mot s6 truong
hop thi mdc ca tha tdi thuwong xay ra trude
khi cong t6 vién gri cac cao budc tdi Toa
an.

10 Ma, Y. (2002). Prosecutorial Discretion and Plea
Bargaining in the United States, France, Germany, and
Italy: Comparative Perspective. International Criminal
Justice Review, 12, p. 37-38
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Vé thii tuc dp dung: Tai thoi di€m thich
hop dé thuc hién mac ca thu toi, luat su bi
can, bi cdo va bi can, bi cdo sé duwoc thong
tin toan by vé cac ching ctt thu duoc &
giai doan diéu tra. Cac bén lién quan sé
duoc dam bao réng ho da c6 moi thong
tin vé vu an treede khi tham gia méc ca tha
toi. Nhw vay co thé loai trir duoc trueong
hop bén cong t6 vién dua vao sy thiéu
chttng ct cua bi can va luat su bi can ma
dwa ra cac cao budc hay mitc phat phong
dai hon murc phat ma bi can phai chiu. Tat
ca cac thuong luong truede va trong khi
xét xt phai duoc thong bao trong phién
xét xit chinh va phai dugc ghi nhan vao
h6 so, diéu nay dé€ dam bao thda thuan
dwgc minh bach. Theo diéu 273 (1a), ngay
ca khi mdc ca thu téi khong thanh cling
phai dwoc ghi lai.

3. Nhitng diém twong dong va khac
biét voi thu tuc Théa thuan nhan toi tai
Hoa Ky

Thu tuc Thoa thuian nhan t0i déu
duwoc ghi nhan tai Hoa Ky va D, tuy
nhién gitra hai qudc gia c6 cac diém khac
biét trong qua trinh ap dung thu tuc nay
dodi vdi cdc vu 4n hinh sw. Cu thé nhu sau:

Thir nhit, ca hai quoc gia, Ptic va Hoa
Ky déu khong quy dinh thua tuc Thoa
thuan nhan t6i trong Hién phap. Toa an
toi cao Hoa Ky khong c6 bat ky mot quy
dinh cu thé nao vé sy rang budc méot cach
chinh thtc thu tuc thuwong lwong tit cac
nguyén tac hién phap, Toa &n T&i cao chi
dwa ra quy dinh lién quan tdi viéc thuong
lwong phai tir nguyén, khong bi cudng ép
hay de doa. Vé phia Toa Hién phap Duc,
Toa da dwa ra cdc nguyén tac nham han
ché Théa thuan nhan tdi nhu nguyén tac
budc tdi (guilt principle) va dac quyén
chong lai su ty budc tdi (the privilege
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against self-incrimination offers).

Thir hai, & ca hai quoc gia, viéc Thoa
thuan nhan toi déu dwoc tién hanh boi
cong t6 vién, tuy nhién vai tro ctua cong
td vién va cac chu thé khac nhu bi cdo
hay luat su bi cdo, tham phan trong qua
trinh thuong lugong lai khac nhau hoan
toan. Tai Hoa Ky, toa an t6i cao khong
han ché quyén thwong luong, quyén nay
nam trong tay cong t& vién va thAm phan
khong tham gia qua trinh thwong luong.
Tham phan chi dong vai tro la nguoi kiém
tra cac thu tuc xem c¢6 vi hién hay khong
va kiém tra lai 10i nhan t6i ctia bi cdo co6 tu
nguyén hay bi cudng ép, de doa gi khong.
Trong treong hop khong ¢ vi pham nao,
thdm phan phai ra quyét dinh cong nhan
két qua thoa thuan ma khong can thiép
vao ban an, quyét dinh cta cong to vién.
Trong khi d6, tham phan ¢ Ptc méi la
nguoi dua ra quyét dinh trong qua trinh
thuong lwong, cong t& vién 1a nguoi bat
dau nhung cac ndi dung lién quan thoa
thuan déu cé su tham gia cua tham phan.
Tham phéan sé kiém tra viéc nhan toi cd
twong thich véi ho so vu an da duoc trinh
lén khong, néu con nghi ngo vé tinh tiét
vu an, thim phan duogc quyeén tién hanh
diéu tra thém mot cach doc lap. Cong to
vién 6 DPtc, vé mat phap ly, bi cam tién
hanh thuong luwong nhan toi, it nhat 1a
doi voi cac toi nghiém trong boi nguyén
tac bat budc truy t&. Vi 1é d6 cong t& vién
khong dwoc tién hanh thuong luong vé
t0i danh cua bi cao'. Quyét dinh két luan
vé t0i danh thudc thdm quyén cua toa an.

Thit ba, My moi toi pham déu c6 thé
duoc can nhic thoa thuan, trong khi do

11 See StPO §§ 170(2), 257¢(2). By contrast, limits on
charge bargaining are the exception rather than the rule
in the United States. See, e.g., TURNER, supra note 119,
at 28.
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O DPttc chi modt so loai toi nhat dinh mai
dwoc thuce hién thvong leong.

Thir tw, vé thoi diém thuong luong'?,
0 Dtc d6i véi cac vu an nghiém trong,
thuong luong duoc tién hanh sau khi diéu
tra da két thiic va cdo budc chinh thitc da
duogc gui téi toa an. Diéu nay cé nghia
canh sat va co quan cong t6 da thu thap
tat ca cdc bang ching can d€ c6 thé dua
vu an ra xét xt tai toa an. Vi thé, thuong
luong & Ptic khong nham muc dich rat
ngan thoi gian diéu tra nhu & My, né chi
nh3m rat ngén thu tuc xét xi. Theo do,
& Dtic phién toa van duoc tién hanh binh
thuong va khac biét véi My noi ma phién
toa sé duoc luvoc bd néu Thoa thuan nhan
toi thanh cong.

Thir nam, su khac biét ¢ hai qudc gia
con nam & viée loai trit cac quyén ctia bi
cao khi chap nhan Thoa thuan nhan toi.
Theo quy dinh Bo luat T6 tung hinh sy
Dec, khi tham gia Thoa thuan nhan ti, bi
cdo van cé quyeén khang cdo. Bi cdo ciing
duwgc dam bao quyén dwgc tw van va tw
vén hiéu qua. O Hoa Ky sau khi nhan
toi, bi cdo tién hanh Thoa thuan nhan toi
va khong trai qua phién toa xét xtt trong
khi d6 & Ptec, cho du nhéan t6i, bi cdo van
phai tham gia vao mogt phién toa xét x
truee tiép. Ngoai ra, bi cdo & Ptrc con dugc
quyén xem va khiéu nai d6i v6i ho so diéu
tra cia Co quan diéu tra truwede khi tién
hanh thuong lugng.

4. Nhitng ham y cho Viét Nam

Vé co ban, hé thong t6 tung hinh suw
Viét Nam van chiu anh huong sau sac md
hinh t6 tung hinh sy thdm van, mdc du
da duoc lai ghép kha nhiéu cac dac diém

2 Turner, J. I. (2016). Plea bargaining and disclosure
in germany and the united states: Comparative
lessons. William & Mary Law Review, 57(4), 1549-[viii],
tr. 1573.
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cua md hinh t6 tung hinh su tranh tung.
T trudc t6i gio, voi dic trung sau sac ctia
md hinh t6 tung thdm van, kém theo dé
la phuwong thirc tién hanh t6 tung, da dan
tGi t6 tung hinh sy Viét Nam chwa bao gio
ton tai ché dinh “Thoa thuan nhan t6i”.
Tuy nhién, quy dinh vé chinh sach khoan
hong, nhan dao d6i voi nguoi khai bao
thanh khan, pham nhan dang chap hanh
an phat tu da duoc ap dung va quy dinh
trong Bo luat T6 tung hinh su tir trude toi
gio 0 Viet Nam.

Trong xu hudng toan cau hda nhu
hién nay, Viét Nam clng nhu cac qudc
gia khac trén thé gidi bén canh viéc gat hai
duoc nhiing thanh tyu to 16n vé kinh t€,
hoi nhédp va phat trién, con phai d6i mat
voi tinh hinh t6i pham ngay cang gia tang
ca vé s6 luong va thu doan thuc hién tinh
vi. D€ dwong dau véi thuc trang nay, cac
quoc gia trén thé gidi ¢6 nhiéu cach khéac
nhau, trong d6 viéc hoc héi va thay doi dé€
phtt hop v6i quy dinh, truyén thong phap
luat ctia qudc gia minh. Viéc tim hiéu vé
tha tuc Thoa thuan nhan tdi cting dwoc
kha nhiéu quéc gia quan tam.

Vé ban chédt, mo6 hinh t6 tung hinh sy 6
Viét Nam hoan toan khac véi t6 tung hinh
st & Hoa Ky - cai noi cua thu tuc Thoa
thuan nhan t6i, tuy nhién trén thuc t€ cac
qudc gia ma trong d6 c6 Ptec da ap dung
thu tuc nay mot cach linh dong va da thay
doi dé phtu hop véi quy dinh t6 tung hinh
su nudc minh. Tt thuc tién hoat dong
nghién cttu, xay dung va dap dung Thoa
thuan nhan t6i & Dtc c6 thé cho thay mot
s6 ham y d6i v6i Viét Nam néu c6 thé van
dung theo hudng sau:

Thir nhdt, ddi v6i diéu kién ap dung
thu tuc, ¢6 thé han ché'loai tdi pham duoc
ap dung thu tuc thoa thuan nhan t6i. Dua
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vao tinh chdt, mic d¢ hanh vi d€ gioi han
pham vi 4p dung d6i véi mot s6 toi pham
it nguy hiém hodc nhitng t6i pham kinh
t€. Diéu nay sé lam giam ap luc d6i voi
hé thong tu phap hinh su Viét Nam dang
trong tinh trang qud tai nhu hién nay.

Thit hai, d6i véi cac chu thé tham gia
t0 tung. Vi ddc trung ctia mo hinh t6 tung
hinh sy thdm van, tham phan dong vai tro
quan trong trong tién trinh giai quyét vu
an hinh sy ¢ Viét Nam. Tuy nhién, ttt kinh
nghiém cta Duc, Viét Nam c6 thé nghién
ctu, dua ra cac thay déi vé vai tro cac chu
thé tham gia tién hanh Thoa thuan nhan
tdi sao cho phu hop véi quy dinh cua
phép luat Viét Nam. Cu thé, ap dung thu
tuc thoa thuan nhan tdi 1a tha tuc van qua
xét xtt, theo d6 cho phép thiec hién thu tuc
Thoa thudn nhan toi gitta Vién kiém sat
véi bi can, bi cdo hodc luat su nhung van
co sy tham gia cua tham phan va quyén
quyét dinh cudi ciing van thudc vé tham
phan. Biéu nay phtt hop véi muc tiéu t6
tung va dia vi co quan t6 tung trong md
hinh t0 tung hinh sy Viét Nam.

Thir ba, viéc ap dung thu tuc Thoa
thuan nhan tfi sé goi md nhitng diéu kién
thuan lgi hon vé viéc tiét kiém thoi gian,
kinh phi cho nhitng phién toa kéo dai.

Thir ti, ap dung Thoa thuan nhan toi
dé€ khuyén khich hiéu qua hon viéc hop
tac, khai bao thanh khan ctia nhitng nguoi
pham tdi trong viéc xét xtt, md rong vu an
hay xtt ly nhitng vu an lién quan khac.

Tom lai, qua viéc tim hiéu mot s6
quy dinh co ban tht tuc Thoa thuan nhan
toi 0 My va Ptec c6 thé thay rang, thu
tuc nay tuy mang nét ddc trung co ban
ctia mo hinh t6 tung hinh su tranh tung,
nhung da duwoc dp dung mot cach linh
hoat, bién chuyén & nhiéu qudc gia khac
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trén thé gidi, ngay ca cac quoc gia theo
mo hinh t6 tung tham van. Mac du Thoa
thuan nhan téi van con nhiéu tranh cai
xoay quanh nhiing lgi ich va han ché cua
n6, nhung khong thé phu nhan nhiing
gia tri ma tha tuc nay mang dén cho hé
thong tu phap trén thé gidi. Do do, Viét
Nam hoan toan c6 thé nghiém tuc nghién
cttu va phan tich nhttng vu diém, han ché
ctia tht tuc nay cting nhu tham khao cac
quoc gia theo md hinh t8 tung thdm van
khéc vé thu tuc Thoa thuan nhéan toi lam
kinh nghiém d€ hoc hoi 4p dung trong
twong lai néu can thiét./.
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