BAN VE HINH PHAT CHINH VA HINH PHAT BO SUNG
TRONG PHAP LUAT HINH SU VIET NAM TU KINH NGHIEM
CUA MOT SO NUGC TREN THE GIGI

HOANG HAI YEN*

Cic quan diém vé hinh phat chinh va hinh phat bé sung tai mot s6 nudc trén thé gidi
hién cé nhiéu chiéu huéng thay déi thé hién thong qua nhitng quy dinh méi va khdc bi¢t
so vGi BY ludt Hinh sy (BLHS) Viét Nam. Bai viét tdp trung phan tich vé co sé lyj lugn
ctia viéc phdn logi hinh phat chinh, hinh phat bé sung dp dung dé6i véi nguoi pham tgi.
Dong thoi thong qua kinh nghiém ldp phdp hoc hoi trong phdp ludt tir mét s6 quoc gia
trén thé gidi, bai viét duwa ra mot s6 kién nghi nham hoan thién phdp ludt Vigt Nam vé
ngi dung nay.

Tir khéa: Hinh phat chinh, hinh phat bo sung, Bo lugt Hinh sy nim 2015.
Ngady nhan bai: 02/05/2022; Bién tdp xong: 22/05/2022; Duyét dang: 11/06/2022

The views on primary sentences and additional sentences in some countries
around the world currently have many trends of change, reflected in new and different
regulations compared to the Penal Code of Vietnam. The article focuses on analyzing
the theoretical basis of the classification of primary and additional sentences applied to
offender, and through the legislative experience learned in the law from a number of
countries around the world, it makes some recommendations to improve the Vietnamese

law on this content.

Keywords: Primary sentences, additional sentences, the 2015 Penal Code.

inh phat chinh va hinh phat b6

sung khong phai la nhitng khai

niém xa la khi dé cap dén hé
thdng hinh phat nhung van con nhiéu
quan diém chwa thong nhdt trong gidi
khoa hoc luat hinh su Viét Nam. Ngoai ra,
viéc nghién cttu phap luat hinh sy mot s6
nwdc trén thé gidi ciing cho thdy cac quan
diém vé hinh phat chinh va hinh phat bd
sung hién cd nhiéu chiéu hudng thay doi
thé hién thong qua nhitng quy dinh mai
va khac biét so voi BLHS Viét Nam. Bai
viét sé tap trung lam ro vé co s¢ ly luan
cta viéc phan loai hinh phat chinh, hinh
phatbo sung ap dung d6i véi nguoi pham
toil. Bong thoi tir cac kinh nghiém lap

! Hinh phat chinh, hinh phat b8 sung ap dung d6i véi
phap nhan thwong mai pham t6i khong thudc pham vi
nghién cttu cua bai viét.
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phap hoc hoi trong phap luat mot sd quoc
gia trén thé gidi, bai viét s€ dwa ra mot s6
dé xuat, kién nghi nham hoan thién phap
luat Viét Nam vé noi dung nay.

1. Mot s6 tranh luin vé hinh phat
chinh va hinh phat b6 sung trong phap
luat hinh sy Viét Nam

Hé thong hinh phat 4p dung d6i voi
nguoi pham tdi trong phap luat hinh sw
(PLHS) Viét Nam dwoc phan loai thanh
hinh phat chinh va hinh phat b6 sung.
Trong do, quan diém pho bién duoc ghi
nhan hién nay xac dinh hinh phat chinh
la “hinh phat dwoc tuyén doc ldp va doi voi
moi toi pham, Toa dn chi c6 thé dp dung mot
hinh phat chinh”, con hinh phat b6 sung la

* Thac si, Phé Truong Khoa Phdp ludt hinh sy vd Kiém
sdt hinh sy, Truong Dai hoc Kiém sdt Ha N§i
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“hinh phat khong dwoc tuyén ddc ldp ma chi cé
thé’ tuyén kém v6i hinh phat chinh doi véi moi
t0i pham . Ttr d6, khoan 3 Diéu 32 BLHS
nam 2015 (stra doi, bd sung nam 2017) c6
quy dinh nhw sau: “Ddi vdi moi t6i pham,
nguoi pham tgi chi bi dp dung mot hinh phat

chinh va c6 thé bi dp dung mot hodc mot so’

hinh phat b6’ sung”. Su thidu vang cac quy
dinh cu thé vé khai niém hinh phat chinh
va hinh phat b6 sung trong chinh BLHS
hién hanh dan dén nhiéu tranh luan vé
ban chat, dac diém va mdi quan hé gitta
ching. Mot van dé con nhiéu quan diém
trai chiéu hién nay chinh la tiéu chi d€
phan loai thanh hinh phat chinh va hinh
phat bd sung nhu:

Quan diém thir nhat cho rang: Viéc
phan biét hinh phat chinh va hinh phat bd
sung “dwa trén co so, vai tro, y nghia tinh
chat va khd ning tic dong ciia chiing véi moi
t0i pham” ma khong phai dwa trén kha
néng 4p dung cua hinh phat d6 véi mai
toi pham vi “khong phdi trinh tw, thu tuc
dap dung hinh phat quyét dinh dé la hinh phat
g1 (hinh phat chinh hay hinh phat b6 sung)
ma tinh chit ciia hinh phat quy dinh trinh tu,
thu tuc dp dung né™. Tir d6, quan diém nay
dinh nghia hinh phat chinh la “cdac loai hinh
phat twong 1tng vé co ban voi tdi pham, co
kha ning thé hién gin nhw diy du sw phdn
1rng ciia Nha nwedc doi voi toi pham, hinh phat
chinh trong moi lién két voi ca hé thong hinh
phat cho phép lwa chon logi hinh phat va miec
dg xw phat twong 1tng voi cic hanh vi pham
ti cu thé”. Do d6, xét vé mat y nghia,

2 Mai Péc Bién (Chu bién), Gido Trinh Ludt Hinh Sy Vit
Nam - Phin chung, Nxb. Chinh tri quéc gia Su that, Ha
Noi, 2020.

3 Nguyén Son, “Cidc Hinh Phat Chinh Trong Ludt Hinh
Sw Vigt Nam”, Vién nghién citu Nha nudc va Phap luat,
2002, tr. 38.

4 Nguyén Son, tldd, tr. 38.

5 Nguyén Son, tldd, tr. 38.
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hinh phat chinh thé hién va bao dam cac
nguyén tic ctia luat hinh su Viét Nam; xét
vé mdt ndi dung, hinh phat chinh r6 rang,
két hop hai hoa cac yéu t6 cudng ché va
thuyét phuc®.

Quan diéin thie hai cho rang, viéc phan
biét hinh phat chinh va hinh phat bo
sung la duwa theo kha nang 4p dung doc
lap cta cac loai hinh phat nay va do vay,
hinh phat chinh “la logi hinh phat dwoc dp
dung chinh, dc ldgp cho moi t6i pham cu thé,
khong phu thudc vao cdc loai hinh phat khdc”,
con hinh phat bd sung “la hinh phat khong
dwoc dp dung doc ldp ma chi cé thé dwgc dp
dung bé sung kem theo hinh phat chinh d6i
v6i tirng loai t6i pham cu thé”..”. Tinh chat
ddc lap cta hinh phat chinh con thé hién
& chd cac ché dinh khac trong luat hinh
sw, nhw thoi hiéu thi hanh ban an, xoa an
tich... déu dwoc xac dinh can cit vao loai
va mtec hinh phat chinh cu thé. Ngoai ra,
quan diém nay ciing néu ra mot s6 diém
khac biét vé mat hinh thitc gitta hinh phat
chinh va hinh phat b sung nhu: (1) Trong
hé thong hinh phat, cac hinh phat bo sung
khong duoc sép x€p theo mot trat tw nhat
dinh nhu cdc hinh phat chinh; (2) Nhin
chung, hinh phat b& sung it nghiém khac
hon so v6i hinh phat chinh, do do6, hinh
phat bd sung khong c6 ndi dung tudc
quyeén ty do than thé cua ngwoi bi két an
nhw hinh phat chinh.

Madc du hai quan diém trén c6 sy khéac
nhau vé tiéu chi phan loai hinh phat chinh
va hinh phat b6 sung nhung vé ban chat
lai c6 su thong nhat khi luan giai vé ly do
dan dén su phan loai nay. Cu thé, nhém
quan diém thit hai chi ra rang tinh chat

6 Nguyén Son, tldd, tr. 38 - 42

7 Trinh Quéc Toan, “Cdc Hinh Phat B6'Sung Trong Ludt
Hinh Sw Viét Nam”, Dai hoc Qudc gia Ha Noi, 2010,
tr. 39-41.
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doc lap cta hinh phat chinh xuat phat tt
viéc “nd ludn chira dung ndi dung trieng tri
va Qido duc, cdi tgo viva va du dé cé thé dat
dwoc muc dich gido duc, cai tao, phong ngira
riéng va phong ngira chung ctia hinh phat khi
dwoc dp dung doi véi nhirng trieong hop pham
t6i cu thé”®. Dong thoi, hai quan diém nay
cling c6 diém chung khi cho rang “hinh
phat chinh vé co ban twong irng véi tinh chit
vd mikc dg nguy hiém cho xa hdi ciia moi logi
t6i pham cu thé, co khd nang phan dnh ddy di
sw phan 1tng cua Nha nwoc doi voi ting logi
toi pham nhit dinh”. Nhu vay, quan diém
thit nhat coi trong tiéu chi phan loai nhin
ttr goc do ban chét sy viéc, con quan diém
thit hai lai tap trung vao ddc diém mang
tinh hinh thic phdp ly cua hinh phat
chinh va hinh phat bd sung.

Theo quan diém cua tac gia, chi khi
kéthop ca hai quan diém trén thi ban chat
va moi quan hé gitta hinh phat chinh va
hinh phat b6 sung méi duwoc thé hién mot
cach day da va toan dién. Cu thé, viéc
phan loai hinh phat chinh va hinh phat
bd sung dua trén can ctt vé mat ndi dung
va can c vé madt hinh thic véi nhitng
diém twong dong va khdc biét trong tirng
can ctr.

Thir nhdt, vé mdt noi dung, ca hinh
phat chinh va hinh phat bé sung déu
chtta dua noi dung ran de (tring tri) va
gido duc, cai tao. Tuy nhién, hinh phat
chinh 1a hinh phat chta dung néi dung
rdn de (trieng tri) va gido duc, cai tao vira
va di d€ c6 thé dat duwoc muc dich phong
nglta chung va phong ngtra riéng; con
hinh phat bd sung c6 ndi dung dung ran
de (trieng tri) va gido duc, cai tao chuea du
dé cé thé “ti minh” dat dwoc muc dich
phong ngtra chung va phong ngtra riéng.

$ Trinh Quéc Toan, rldd, trg. 39-41.
? Trinh Qudc Toan, tldd, tr. 39-41; Nguyén Son, tldd, tr. 38.
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Thir hai, vé mdt hinh thirc, ca hinh phat
chinh va hinh phat b sung déu dwoc quy
dinh trong BLHS v6i nhitng diéu kién ap
dung cu thé. Tuy nhién, xudt phat tir can
ctt noi dung néu trén, hinh phat chinh
dwoc quy dinh trong BLHS ciing nhuw
dwoc ap dung doi vaéi moi tdi pham va
ngwoi pham toi mot cach doc lap, khong
phu thudc vao bat ky hinh phat nao khac.
Con d6i voi hinh phat b6 sung, quy dinh
cta BLHS ciing nhu viéc 4p dung loai
hinh phat nay d6i véi mdi t6i pham va
nguwoi pham toi sé khdng doc ldp ma phai
di kem voi hinh phat chinh. Ban than maot
hinh phat chinh sé phan anh “ddy di sw
phan 1tng cua Nha nwéoc d6i voi tirng logi
toi pham nhat dinh” va hinh phat b6 sung
(néu duoc ap dung) sé gép phan hon nita
vao su phan anh d4. Do d6, d6i véi mdi
t0i pham cu thé, Toa an chi c6 thé tuyén
mot hinh phat chinh nhung ¢6 thé tuyén
mot hodc mot s6 hinh phat bd sung hoac
khong tuyén hinh phat b6 sung nao.

2. Ly ludn vé hinh phat chinh va
hinh phat b6 sung ctia mét s6 qudc gia
trén thé gioi

Qua nghién cttu ly luan vé hinh phat
cua mot sd qudc gia trén thé gidi cho thay,
khong phai qudc gia nao ciing phéan loai
cac hinh phat thanh hinh phat chinh va
hinh phat b6 sung nhu Viét Nam. Cach
phan loai nay chu yéu con ton tai vé mat
ly luén tai mot s6 quoc gia bi anh huwong
boi hé thong phap luat cua cac nude Xo6
Viét nhu: Lién bang Nga, Trung Hoa,
Kazakhstan, Ukraina, Hungary... va ¢
mot s6 qudc gia theo hé thong phap luat
chau Au luc dia Civil law nhu: Cong hoa
Phap, Lién bang Dric...

Trong mot s6 nghién cttu ctia cac hoc
gia Lién bang Nga, hé thong hinh phat
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trong PLHS bao gom “tdp hop cdc hinh
phat c6 tinh thong nhét, dwoc sidp xép theo
trinh tw nhat dinh khi moi hinh phat lién
sau cé ndi dung trieng phat nghiém khic
hon hinh phat lién trwcc. Hé thong hinh
phat dwoc cau thanh boi hinh phat chinh
(basic/principal punishment) va hinh phat bo
sung (additional/supplementary/ secondary
punishment)”'’. Ly thuyét nay cling xuat
hién trong cac nghién cttu vé hinh phat
cta Trung Hoa', Kazakhstan'?, Ukaina'?
va Hungary'. Trong do¢, cac nghién cttu
déu dua trén tiéu chi vé kha nang va tinh
chat ap dung cta cac hinh phat dé do6i
voi nguoi pham t6i d€ phan biét hinh
phat chinh va hinh phat b8 sung. Cu thé,
“hinh phat chinh la hinh phat dwoc tuyén djc
ldp, hinh phat b6 sung la hinh phat khong
duwoc tuyén doc lgp™®, va “mdi hinh phat
chinh chi dwoc tuyén doi véi mot toi pham va
co thé dwoc tuyén kem béi mot hodc mot so”
hinh phat bé sung”®.

Céc tac gia nay ciing chi ra rang, cin
c d€ phan biét hinh phat chinh va hinh
phat bé sung khong dua trén muc dich

10 A. N. Tarbagaev, ‘Criminol’, J. Baikal St. Un. Econ. Law,
4 (2014), 75-82.

' Wei Wu and Tom Vander Beken Ghent, ‘Understanding
Criminal Punishment and Prison in China’, The Prison
Journal, 98.6 (2018), 700-721.

2 Normative decision of the Supreme Court of the
Republic of Kazakhstan, ‘On Certain Issues of Imposing
Criminal Punishment’, Legal Information System of
Regulatory Legal Acts of the Republic of Kazakhstan,
2015 Link: https://adilet.zan.kz/eng/docs/P150000004S.

3 Slobodian Yuliia, ‘Criminal Law of Ukraine’, Technical
and Natural Sciences, Topical Issues of Humanities,
2018, 109-11.

4 Klara Kerezsi and Miklos Lévay, ‘Criminology, Crime
and Criminal Justice in Hungary’, European Journal of
Criminology, 5.2 (2008), 239.

15 Xue Yang, ‘The Confucianization of Law and the Lenient
Punishments in China’, International Journal of Criminal
Justice Sciences, 10.1 (2015).

16 Slobodian Yuliia, ‘Criminal Law of Ukraine’, Topical
Issues of Humanities, Technical and Natural Sciences,
2018, 109-11.
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4p dung mdi loai hinh phat vi vé nguyén
tac, “hé thong hinh phat c6 tinh thong nhat
va toan ven, moi hinh phat cung thwc hién
nhitng nhiém vy giong nhau va cung bdo dam
muc dich phong ngira riéng va phong ngira
chung”V. Phtt hop véi ly luan trén vé hinh
phat chinh va hinh phat b6 sung, BLHS
cac qudc gia néu trén ciing déu c6 quy
dinh cu thé danh sach cac hinh phat chinh
va hinh phat b6 sung 4p dung d6i voi
nguroi pham tdi.

Trong khoa hoc luat hinh su Cong
hoa Phap va Lién bang Dtc cling co
nhitng nghién cttu chuyén sau vé hinh
phat chinh va hinh phat b6 sung, trong
dé6 chira réng nhuw: “Hinh phat chinh dwoc
phdp ludt quy dinh cu thé doi véi moi tdi
pham va Tham phdn ¢6 thim quyén quyét
dinh mgt hodc nhiéu hinh phat chinh dé dp
dung phit hop v6i cic dic diém cua hanh vi
pham t6i va ngwoi pham tgi... Hinh phat bé’
sung la hinh phat dwgc dp dung bd' sung vao
hinh phat chinh, c6 tinh chét bit budc hodc
khong bit budc dp dung®”; hodc “Cdc hinh
phat b6 sung la nhitng hinh phat dwgc quy
dinh doi véi mot s6 tgi pham nhat dinh va
nham b6’ sung cho cdc hinh phat chinh...”;
hodc “Hinh phat chinh la hinh phat dwoc
xdc dinh phtt hop v6i ban chdt cua hanh vi
pham t6i va la hinh phat ma Toa dn budc
phai tuyén doi véi nguoi pham tgi... Hinh
phat bé sung la hinh phat c6 thé thém vao
hinh phat chinh khi ludt c6 quy dinh va
dwgc Tham phdn tuyén d6i véi nguoi bi két
in*”. Theo nhitng quan diém trén, hinh

7" Alexandra Brovkina and others, ‘System of Criminal
Penalties of Russian Federation: Legal Regulation and
Sentencing Practice’, in ITESE, 2019, p. 135.

8 “Classification Des Peines’, 2012 Link: https://www.
lemondepolitique.fr/cours/droit_penal/sanction_
penale/classification_peines.html.

9 Anni Beziz-Ayache, Dictionnaire de Droit Pénal Général
et Procédure Pénale, 2nd edn (Paris, France, 2003).

% Gérard Cornu, Vocabulaire Juridique (12th edn,

$6 03 - 2022



HOANG HAI YEN

phat chinh va hinh phat bé sung duoc
phan biét theo tiéu chi vé tinh bt budc
trong quy dinh cta phép luat va bat
budc trong viéc ap dung. D&i véi moi toi
pham cu thé, phéap luat sé quy dinh mot
hodc mot s6 hinh phat chinh dé€ Toa an
lya chon va tir d6, khi quyét dinh hinh
phat thi Toa an c6 thé ap dung mdt hodc
nhiéu hinh phat chinh. Trai lai, hinh phat
bd sung c6 hai dang quy dinh 1a bat budc
va khong bat budc ap dung, tir d6, Toa
an chi bat budc phai 4p dung hinh phat
bd sung khi ¢ quy dinh. Bén canh do,
xét vé moi quan hé thi hinh phat bd sung
1a hinh phat chi duoc tuyén kem véi mot
hinh phat chinh cu thé. Nhw vay, ly luan
vé viéc quy dinh va ap dung hinh phat
chinh trong phdp ludt hinh sy mot so
quoc gia da khong con dong khung lya
chon ctia Toa 4n khi phai quyét dinh mot
hinh phat chinh duy nhat. Vi du: PLHS
Cong hoa Phap chdp nhan ap dung song
song hai hinh phat chinh cho cung mot
hanh vi pham t0i trong treong hop hinh
phat chinh la hinh phat tu c6 thoi han
va phat tién hodc phat tién theo ngay?'.
Viéc mo rong hon cac lya chon ap dung
hinh phat chinh cho Toa an khi cé thé tao
sy linh hoat, mém mong khi quyét dinh
hinh phat ma van phat huy dwoc ti da
muc dich phong ngtta chung va phong
ngtra riéng.

Bén canh do, trong ly luan va PLHS
mot s6 nudce trén thé gidi con ton tai mot
loai hinh phat voi tén goi hinh phat thay
thé"  (alternative  punishments/alternative
sentences). Hinh phat thay thé la nhiing
hinh phat dwoc ap dung thay thé cho mot

Association Henri Capitant 2018), p. 1591-1592.

2 Nguyén Thi Hong Hanh, “So sdnh hinh phat ctia phdp
ludt hinh sw Viét Nam voi phdp ludt hinh sw Phdp”, Hoc
vién Khoa hoc xa hoi, 2018.

$6 03 - 2022

hinh phat khac - thuwong la hinh phat c6
tinh chat giam gitt nhw tu ¢é thoi han,
giam gift ngan ngay - ma Toa an cho rang
thay vi a&p dung nhitng hinh phat nay thi
viéc thay thé bang hinh phat khac hinh
phat van ddp tmng dwoc muc dich cua
hinh phat® Ly ludn vé hinh phat thay thé
bat ngudn tir hoc thuyét vé vai trd cta xa
hoi d6i véi viéc ap dung hinh phat va xu
hudng giam dan cdc hinh phat tudc tu do
d6i v6i nguoi pham t6i trén toan thé gioi.
Hinh phat thay thé hién dang ton tai trong
hé thong phép luat ctia rat nhiéu qudc gia
trén thé giéi nhu: Cong hoa Phép, Lién
bang Dttc, Hungary, Hoa Ky... Tai cdc
quoc gia nay, hinh phat thay thé duoc
quy dinh ngay & phan Nhing quy dinh
chung cta BLHS va dwoc ap dung trong
viéc quyét dinh hinh phat d6i véi moi loai
toi pham. Thong thuong, hinh phat thay
thé duoc ap dung trong truong hop nguoi
pham t6i bi tuyén hinh phat tu c6 thoi han
ngan (dwdi 03-05 ndm tl), hinh phat giam
gitt hodac hinh phat tién. Cac hinh phat
thay thé gom nhiéu hinh thic khac nhau
nhu: Dinh chi bang 14i xe, cAm diéu khién
mot s loai phuong tién trong thoi gian
nhat dinh; Cadm xuat hién & mot sO dia
diém nhét dinh; Cam quan hé hodc tham
gia vao mdi quan hé véi mot s6 nguoi nhat
dinh®; Phuc vu cong dong; Cam tham gia
vao cac sy kién thé thao*... Khi quyét dinh
ap dung hinh phat thay thé, Toa an c6 thé
lea chon nhiéu hinh phat thay thé dé€ ap
dung thay cho mot hinh phat chinh.

2 UNODC, Handbook of Basic Principles and Promising
Practices on - Alternatives to Imprisonment, Criminal
Justice Hand Book Series, 2007, xxv1r. Link: https://www.
unodc.org/pdf/criminal_justice/Handbook_of_Basic_
Principles_and_Promising_Practices_on_Alternatives_
to_Imprisonment.pdf.

2 Piéu 131-6 Bo luat Hinh sy Cong hoa Phap.
% Piéu 33 (4), (5) B6 luat Hinh sy Hungary.
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Nhin chung, su ton tai cua ly luan
vé hinh phat thay thé va kha nang ap
dung nhiéu hinh phat chinh d&i véi mot
toi pham cu thé trong PLHS mot s6 nude
trén thé gidi nhu phan tich néu trén cd the
duwoc coi la mdt phwong thitc dung hoa
tinh nghiém khac ctia hinh phat véi cac
doi hoi ctia xa hoi nhu bao vé quyén con
nguwoi, tinh hiéu qua ctia cac hinh phat
tudc twe do... Ttr d6, ngay chinh trong quy
dinh caia PLHS cac nude chdp nhan nhing
quan diém nay ciing khong c8 gang phan
dinh qua rd rang vé mic d6 nghiém khac
gitta hinh phat chinh va hinh phat bd
sung, gitta cac loai hinh phat vdi nhau.
Tham chi, mét s6 hinh phat chinh con ¢
tinh chat nghiém khac it hon so véi hinh
phat bo sung.

3. M6t s6 kién nghi, dé xuat

Nham thong nhat vé mat nhan thirc
va hoan thién hon nita quy dinh caia PLHS
Viét Nam vé hinh phat chinh va hinh phat
b0 sung, tac gia dé xuat mot s kién nghi
nhu sau:

Thir nhat, BLHS Viét Nam can b6 sung
thém mot Diéu luat quy dinh cu thé khai
niém, can ctt phan loai hinh phat chinh va
hinh phat bo sung trong Chuong VI, d6ng
thoi tach khoan 3 DBiéu 32 BLHS nam 2015
ra dé quy dinh chung vao Diéu luat nay
nhu sau:

biéu...: Hinh phat chinh va hinh phat
bd sung:

1. Hinh phat chinh la hinh phat chira
dwng ngi dung ran de, gido duc, cdi tao vira va
du dé'c6 thé’dat dwoc muc dich ciia hinh phat.
Hinh phat chinh dwoc dp dung doc lap doi voi
moi tdi pham;

2. Hinh phat b6’ sung cé ndi dung rin de,
gido duc, cdi tao chwa di dé' cé thé dat dwrgc
muc dich cua hinh phat. Hinh phat bd sung
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khong dwoc tuyén doc 1dp ma chi ¢ thé tuyén
kem vdi hinh phat chinh d6i v6i moi toi pham.

3. Dot v6i moi toi pham, ngueoi pham tdi
chi bi ap dung m¢t hinh phat chinh va cé thé’
bi dp dung mgt hodc mot s6’hinh phat b’ sung.

Quy dinh cu thé nhu trén sé tao tién
dé d€ quy dinh cu thé vé ting loai hinh
phat chinh, hinh phat bo sung ap dung
d6i voi nguoi pham toi.

Thir hai, PLHS Viét Nam can nghién
cttu, ghi nhan ly luan cting nhu quy dinh
vé hinh phat thay thé€.

Hién nay, PLHS Viét Nam khong ghi
nhan ly luan vé hinh phat thay thé ma chi
c6 nhitng quy dinh thé hién kha nang lua
chon gitta nhitng loai hinh phat chinh
cua Toa an khi quyét dinh hinh phat. Vi
du: Trong phan chung cua BLHS Viét
Nam c6 quy dinh tai khoan 3 Diéu 54 vé
quyét dinh hinh phat dudi mtec thap nhat
ctia khung hinh phat dwoc 4p dung nhu
sau: “Trong truweong hop co du cic diéu kién
quy dinh tai khoan 1 hodc khoan 2 Diéu nay
nhwng diéu ludt chi ¢c6 mot khung hinh phat
hodc khung hinh phat do la khung hinh phat
nhe nhit, thi Toa dn cé thé quyét dinh hinh
phat dwéi mikc thiap nhat cuia khung hinh phat
hodc chuyén sang mot hinh phat khdc
thugc logi nhe hon”. Quy dinh vé viéc
chuyén sang mot hinh phat thudc loai
nhe hon nay thé hién kha nang chuyén
ddi gitta nhitng loai hinh phat chinh.
Twong tw, phan cac tdi pham cu thé cua
BLHS Viét Nam c6 rat nhiéu diéu luat
quy dinh nhiéu hinh phat chinh c6 thé ap
dung do6i véi nguoi pham toi trong titng
khung hinh phat cu thé. Pon ct, khoan
1 bBiéu 132 BLHS nam 2015 (stta do6i, bo
sung nam 2017) quy dinh vé hinh phat
doi véi toi khong ctru gitp nguoi dang
0 trong tinh trang nguy hiém dén tinh
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mang nhu sau: “Nguwoi nao thay ngueoi khic
dang ¢ trong tinh trang nguy hiém dén tinh
mang, tuy co diéu kién ma khong ciru gitip
dan dén hdu quad nguwoi dé chét, thi bi phat
canh cdo, phat cai tgo khong giam giir dén 02
nam hodc phat tu tir 03 thang dén 02 nam.”.
Theo quy dinh nay, khi quyét dinh hinh
phat, Toa 4n c6 ba su lya chon gdm: Hinh
phat canh cdo, hinh phat cai tao khong
giam gitt va hinh phat tt c6 thoi han sao
cho phu hgp v6i tinh chat, mic d6 nguy
hiém cho xa hoi ctia hanh vi pham t6i.

BLHS Viét Nam madac du cing cé
nhitng quy dinh thé hién viéc lua chon
nhtng loai hinh phat khac thay thé cho
tu c6 thoi han (6 muc thdp) nhung pham
vi chwa réng (chi ¢6 canh cao, phat tién,
cai tao khong giam gitt) nén kha ndng
ap dung con ngheo nan, viéc 4p dung
khong linh hoat theo tinh chat, mtc do
cua tdi pham. Ngoai ra, theo quan diém
ctia tac gia, cach thitc quy dinh ctia BLHS
Viét Nam khong thé hién su twong dong
vé kha ndng “thay thé” gitta nhitng loai
hinh phat chinh khac nhau nhu trong
PLHS mot s6 nudce trén thé gidi. Do do,
viéc sdm nghién cttu, hoc hoi ly ludn va
kinh nghiém 1ap phap vé hinh phat thay
thé trong PLHS mot sd nudc trén thé
gidi la can thiét va cd y nghia nhat dinh
trong viéc hoan thién PLHS Viét Nam vé
hinh phat./.
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