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Trong qud trinh diéu tra vu dn, Diéu tra vién phdi dp dung nhiéu bién phdp diéu tra
khdc nhau theo quy dinh ciia B ludt T6 tung hinh sy (BLTTHS) ndam 2015 dé thu thdp tdi
liéu, chitng cif chitng minh t9i pham vd nguoi thuc hién hanh vi pham t6i; trong do, doi
chdt la mot trong nhiing bién phdp diéu tra khé khdn, phiic tap khi t6 chiic tién hanh. Bai
viét néu 1én nhing quy dinh ciia BLTTHS vé bién phdp d6i chdt va mot s6 chil § dé ning
cao hi¢u qud khi Diéu tra vién t0 chifc tién hanh bién phdp nay.
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Ngay nhdn bai: 16/11/2021; Bién tdp xong: 18/11/2021; Duyét ding: 18/11/2021

In the criminal investigation process, Investigators need to use various investigative
measures under the 2015 Criminal Procedure Code to collect documents and evidence
to prove the crime, perpetrator and criminal offense. In which, confrontation is one
of the most difficult and complicated investigation measures. Therefore, the article
presents some provisions of the 2015 Criminal Procedure Code on the measure of
confrontation and several matters to improve the effectiveness of using this measure.
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i chét 1a bién phap diéu tra duoc

quy dinh tai Diéu 189 BLTTHS

nam 2015, cu thé la: “Truwong hop
c6 mdu thudn trong 10i khai gitta hai nguoi
hay nhiéu ngwoi ma da tiéh hanh cdc bién
phdp diéu tra khic nhung chwa giai quyét
dwoc mau thudn thi Diéu tra vién tién hanh
doi chit”. Nhu vay, vé phuong dién tam
ly, d6i chat la sy ddi thoai, chat van truc
ti€p gitta hai hay nhiéu nguoi tham gia
doi chat do Piéu tra vién truc ti€p tién
hanh nham giai quyét nhitng mau thuan
trong 101 khai ctia ho trudce day, gop phan
lam rd sy that cua vu an. D6i chat cling
la mét bién phap diéu tra doc lap va thé
hién tinh phttc tap cao bdi sy tham du ctia
nhiéu déi twong d6i chat va mau thuan
doi 1ap nhau. Trong qua trinh t6 chic doi
chat, nhiing ngwoi nay thuong co trang
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thai tam ly cang thang, dé dan dén xung
dot, nhiéu khi xay ra x6 xat véi nhau hodc
thong cung, gay kho khan cho hoat dong
diéu tra.

Trong diéu tra vu an hinh sw, viéc
Co quan diéu tra va Diéu tra vién to chtc
thanh cong d6i chat ¢d y nghia v cung
to 1on dé lam ro toan bd vu an, tinh chat,
murc 46 pham tdi ctia tirng bi can. Dong
thoi, viéc t6 chirc va tién hanh thanh cong
doi chat con gitp cho biéu tra vién cd
can ct dé€ xay dung cac gia thuyét diéu
tra, xac dinh phwong hudéng cho qua trinh
diéu tra 1am 16 vy an. Tuy nhién, thuc tién
diéu tra vu an hinh sy hién nay cho thay,
viéc t0 chtec, tién hanh bién phap doi chat
khong duwoc cac Diéu tra vién to chirc, tién

* Thac si, Khoa Canh sdt diéu tra, Hoc vién Canh sdt
nhdan din
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hanh thuwong xuyén, hiéu qua thu duoc
thap. Van dé nay khong chi xudt phat tt
quy dinh ctia BLTTHS ma cing ttr thuee t€
la da phan cac cudc do6i chdt déu khong
giai quyét dwgc yéu cau, nhiém vu dat
ra khi t6 chitc tién hanh; phan 16n chi dé
hoan thién thu tuc, h6 so ma khong giai
quyét duoc mau thuan trong 16i khai cua
nhiing nguoi tham gia d6i chat.

Qua trinh t0 chitc tién hanh doi chat
trong thyc tién, Diéu tra vién con gip
nhiéu khoé khin, vuéng mac anh huong
dén chat luong, két qua nhu:

- C6 Diéu tra vién con lang tang,
khong nam vitng cach thitc, phrrong phap
to0 chirc tién hanh hoat dong doi chat;
khong nghién cteu ky ho so vu an d€ phat
hién nhitng mau thuan gitta nhitng nguwoi
tham gia ddi chat, tir d6 xac dinh nguyén
nhan phat sinh mau thuan. Khong 1ap k&
hoach déi chat, khong dy kién tinh hudng
dot xudt co thé xay ra nhu viéc nhiing
ngudi tham gia mang chtti nhau, danh
nhau trong qua trinh ddi chat.

- Qua trinh tién hanh doi chat, biéu
tra vién chua nam vitng pham vi cau hoi,
ndi dung can hoi do6i véi nhiing nguoi
tham gia d6i chat. Do vay, cau hoi con so
sai, cAch dwa ra cau hoi thiéu khoa hoc,
khong logic, 1on xon dan téi qua trinh d6i
chat khong dang trong tam, khong lam rd
va phan anh duoc mau thuan ctia nhiing
nguoi tham gia d6i chat.

- Trong mot sd treong hop, Diéu tra
vién chua biét cach t6 chire tién hanh d6i
chat nén viéc tién hanh doi chat va lap
bién ban do6i chat giong véi viéc 1ay 1oi
khai cua nhitng nguoi tham gia d6i chat,
gay anh hwong dén chat lwong doi chat.

- M6t s6 Diéu tra vién chwa ndm duoc
cac chién thuat co thé va can ap dung
trong qua trinh ddi chat nén khong cha
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trong ap dung khién hiéu qua, chat lvong
khi t0 chtic tién hanh d6i chat chua cao.

Do d6, dé to chirc va tién hanh doi
chat thanh céng, dat hiéu qua theo quy
dinh ctia BLTTHS va thue tién hoat dong
diéu tra vu an hinh su, Diéu tra vién can
cht1 y moét s6 ndi dung sau:

Thir nhat, xdc dinh chinh xdc diéu kién
cin va di dé’tién hanh doi chat

Boi 1€, ¢6 xac dinh dwoc dung diéu
kién can va du dé tién hanh d6i chat thi
biéu tra vién médi c¢b thé td chiec thanh
cong, c6 hiéu qua. Diéu kién can la diéu
kién vé mdt phép ludt dé to chirc doi chat,
con diéu kién du 1a diéu kién vé mat thuc
tién d€ td chirc d8i chat. Cu thé nhu sau:

biéu kién can: Theo quy dinh cta
biéu 189 BLTTHS nam 2015, trong qua
trinh diéu tra vu an hinh sy, khi tién hanh
hoi cung va lay 10i khai ma trong 10i khai
ctia hai hay nhiéu ngudi c6 mau thuan
ma da tién hanh cac bién phap diéu tra
khac nhung chua giai quyét duoc mau
thuan thi Diéu tra vién mdi tién hanh
ddi chat. Nhu vay, Diéu tra vién chi lya
chon tién hanh d6i chat khi da tién hanh
cac bién phéap diéu tra khac nhung chua
giai quyét dwgc mau thuan. Néu c6 mau
thuan trong 10i khai nhung c6 thé giai
quyét bang cac bién phép diéu tra khac
hodc cac bién phap khac thi khong to
chirc tién hanh doi chat.

biéu kién du: Diéu tra vién ¢ co so
nhan dinh cudc d6i chat sé co trién vong,
c6 két qua; dam bao an toan va Diéu tra
vién ¢ kha nang t6 chitc thanh cong cudc
doi chat thi moi tién hanh doi chat. Trong
thuc tién hoat dong diéu tra, khong phai
moi treong hop khi ¢6 diéu kién can thi
Diéu tra vién déu tién hanh d6i chat ngay
bdi khi d6i chat thuong cd sy tham gia
cua nguoi bi tinh nghi, bi can, do d6 tiém
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an nhiéu yéu t0 nguy hiém nhw c6 thé bi
bi can khong ché, tan cong, de doa nguoi
khac. Mat khac, trong qua trinh d6i chat,
bi can c6 thé hiéu va ndm dwoc cac tai liéu,
chiing c¢ Co quan diéu tra da thu thap
duoc, tir d6 6 thé lam thay doi thai do
khi khai bao ctia bi can, nguy hiém hon c6
thé xay ra tinh hudng théng cung, thong
nhat 10i khai trong qua trinh d6i chat gitra
nhing nguoi tham gia ddi chat. Do d¢,
can phai dam bao diéu kién du moi tién
hanh ddi chat.

- C6 trién vong, c6 két qua la viéc
biéu tra vién phai dam bao duwoc cudc
ddi chat dién ra dén khi két thiic bién ban,
dam bao cudc doi chat co thé giai quyét
duoc cdc mau thuan hoic khai thac dwoc
cac thong tin, tai liéu d€ cuang cd ching cv
va xac dinh phwong huong diéu tra.

- Dam bado an toan cudc dbi chat la
viéc Diéu tra vién phai dam bao sy an
toan ctia nhitng nguoi tham gia doi chat,
khong dé cho d6i twong bi tinh nghi, bi
can tan cong ngwoi lam chiing hodc nguoi
bi hai. Pong thoi, d€ dam bao an toan vé
thai d khai bao ctia nhitng ngwoi tham
gia do6i chat, dac biét la trong truong
hop ngwoi lam chitng, nguwoi bi hai la vi
thanh nién hay ngwoi bi hai trong cac vu
an xam pham danh dg, nhan pham thi
biéu tra vién khong nén dwa ra doi chat
dé tranh gay ra nhiing chan dong vé mat
tam ly khong c6 loi d6i véi nhitng d6i
tuong nay.

- biéu tra vién c6 kha nang t6 chtic
thanh cong cudc d6i chat 1a viéc Diéu tra
vién phai la nguwoi c6 kha nang to chtc
va diéu khién cudc ddi chat bang kinh
nghiém, nang lwc ctia ban than. Bén canh
d6, Diéu tra vién con phai c¢6 kha ndng
ngan chdn dwgc cac rai ro ¢d thé phat sinh
trong cudc doi chat.
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Thit hai, chii trong cong tic chudn bi cho
cugc doi chat

Ddi chdt 1a mot bién phap diéu tra
phtic tap va tiém an nhiéu yéu td nguy
hiém, do vay ky nang chuan bi cho cudc
doi chdt c6 y nghia hét stic quan trong
va anh hudng dén hiéu qua khi Diéu tra
vién t6 chitc va tién hanh doi chat. Viéc
chuan bi tot, chu ddo, ti mi sé tao tién dé
cho Diéu tra vién t0 chic va tién hanh doi
chat; nguoc lai, néu viéc chuan bi khong
tot sé dan dén viéc Diéu tra vién lung
tung, bi dong khi tién hanh va c6 thé sé
dan dén sai pham khi tién hanh d6i chat.
Trong qua trinh chudn bi cho cudc doi
chat, Diéu tra vién can tién hanh:

- Nghién cttu ho so vu an, dac diém
nhan than va ma&i quan hé ctia nhitng nguoi
tham gia d6i chat dé tir d6 nam viing hon
vé mau thuln can t6 chite d8i chat, cac tai
liéu, chitng ct can stt dung trong quad trinh
d5i chat. Dic bidt, viéc nghién ctu kyj ho
S0 vu 4n con gitp cho Diéu tra vién nam
dwoc lap truong, thai d§ cua nhitng nguoi
sé tham gia vao qua trinh d6i chat dé lwa
chon phwong phap pht hop.

- Hoi lai nhiing nguoi sé tham gia d6i
chat nhdm gitip Diéu tra vién nam chac
hon vé tinh tiét mau thuan can t6 chic d6i
chat, nhiing ly 18, dan ching cta ngudi
tham gia doi chat dé bao vé quan diém
ctia minh. Ngoai ra, thong qua qua trinh
hoi lai nhitng nguoi sé tham gia doi chat
sé gitp cho Diéu tra vién han ché dwoc
viéc nhitng nguoi tham gia d6i chat loi
dung viéc d6i chat dé thong cung, thong
nhat 1oi khai.

- Lap ké hoach ddi chat: Day la cling
la mot nodi dung khong thé thi€u trong ky
nang chudn bi cua Diéu tra vién xuat phat
tte tinh phtc tap ctia bién phap doi chat.
Trong ban k& hoach d6i chat, Diéu tra
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vién phai thé hién rd6 muc dich cua cudc
doi chat, ndi dung va trinh tw giai quyét
nhitng mau thudn trong qud trinh déi
chat, du kién nhing cau hoi va trinh tw
stt dung trong qua trinh d6i chat, du kién
chién thuat ap dung va du kién thoi gian,
dia diém tién hanh.

- Chuan bi nhitng tai liéu, chtng ct
va nhitng phuong tién ky thuat can sw
dung trong qua trinh d6i chat nhu: Mau
bién ban, but, may ghi am, khoa sd 8 va
cac phuong tién ky thuat khac.

- Thong bao cho Kiém sat vién kiém
sat vu an biét vé thoi gian, dia diém to
chtrc tién hanh d6i chat dé Kiém sat vién
kiém sat hoat dong ddi chat.

Thit ba, lam tét cong tdc tiéh hanh cudc
doi chat

Cong tac tién hanh dai chat cua Diéu
tra vién anh hwong truc tiép dén hiéu qua
cua bién phap nay. Néu qua trinh tién
hanh ddi chat ctia Diéu tra vién khong tot
thi cudc doi chat co thé that bai va muc
dich cua cugc doi chat khong dat duoc.
D€ lam tOt cong tac tién hanh doi chat,
biéu tra vién can chu y:

- Thyec hién nghiém tic viéc giai thich
quyeén, nghia vu va giai thich nhing quy
dinh cu thé phai chdp hanh trong qua
trinh d6i chat nhu: Chi dwoc tra 10i khi
Diéu tra vién hoi, khong duoc tu y hoi lan
nhau, ndi chuyén véi nhau; c6 y kién gi
can trinh bay phai xin phép Diéu tra vién;
khong duwoc trao d6i véi nhau bang tin
hiéu riéng; khong dwoc c6 10i 1€ xtic pham
nhau, khong dugc danh nhau...;

- Thuc hién dung trinh ty héi khi d6i
chat: Biéu tra vién hoi vé mé6i quan hé cua
hai nguoi tham gia d6i chat; hoi lan luot
hai nguoi vé tinh tiét mau thuan, trong
qua trinh hoi Diéu tra vién tinh toan dén
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viéc st dung cac tai liéu, chitng ctr d€ giai
quyét duoc mau thuan phat sinh.

Thir tw, vin dung sdng tao, linh hoat cdc
chién thudt trong qud trinh doi chat dé gidi
quyét mau thudn trong 10i khai cia nhirng
nguwoi tham gia doi chat

Trong qua trinh t6 chiic va tién hanh
doi chat, Diéu tra vién phai tinh toan va
van dung cac chién thuat linh hoat, phu
hop va sang tao dé€ thu duoc hiéu qua cao
nhat. Tt viéc lya chon dua nguwoi tham
gia do6i chat vao budng doi chat dén viéc
giai quyét cac tinh hudng cu thé phat sinh
trong qua trinh d6i chat déu phai thé hién
duoc tinh chién thuat cua Diéu tra vién.
Tinh chién thuét dwoc thé hién cu thé la:

- Biéu tra vién tuy theo muc dich c6
thé cho hai nguoi tham gia d6i chat cung
vao phong hodc theo thit ty truedce, sau.
Trong truong hop can tao yéu to bat ngo,
biéu tra vién cho nguoi c6 10i khai gian
ddi vao ngo6i trong phong truede theo vi tri
da dinh, sau d6 yéu cau nguoi c6 10i khai
dung su that vao.

- Diéu tra vién lua chon nguwoi tra 1oi
cau hoi trude va sau khi tién hanh hoi.
Truong hop Diéu tra vién danh gia nguoi
6 10i khai dung su that khong chic chin
v6i luan diém cta minh, khdng chac chan
ho ¢6 thay do6i 1oi khai hay khong do tac
ddng cua nguoi con lai thi d€ cho ho tra
1oi trude. Treong hop Diéu tra vién ¢ du
co s& cho rang nguoi c6 10i khai ding c6
tam ly viing vang, c6 kha nang lap luan
chéc chan, rd rang thi Diéu tra vién dé cho
ho tra 10i sau.

- biéu tra vién van dung linh hoat cac
thu thuat, chién thuat khi giai quyét cac
tinh hudng cu thé trong qua trinh t6 chic
va tién hanh d6i chat nhu: Truong hop
nguyén nhan cta nhitng mau thuan trong
loi khai gitta nhitng nguoi tham gia doi
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chat 1a do nham lan thi Diéu tra vién can
tao diéu kién cho ho nh¢ lai nhiing tinh
tiét d6. Diéu tra vién can thong bao trude
muc dich, ndi dung tién hanh d6i chat,
o thé dua ra cac tai liéu ching ctt ¢6 lién
quan dé€ cho nhitng nguoi tham gia d6i
chat c6 mai lién tudng, nhd lai... Truong
hop nguyén nhan cta nhitng mau thuan
trong 10i khai la do mot hay ca hai ngwoi
tham gia d6i chat khai bdo gian d6i thi
Diéu tra vién can tao diéu kién cho nhiing
nguoi tham gia doi chat vach tran 1oi khai
gian doi ctia nhau...

Thiv nam, tudn thi ding quy dinh cia
BLTTHS khi ldp bién ban doi chit

Day cting la mot trong nhitng khau
khong thé thiéu dé Diéu tra vién hoan
thién qua trinh t6 chtrc va tién hanh doi
chat trong diéu tra vu an hinh sy. Qua
trinh 1ap bién ban d6i chat, Diéu tra vién
phai l1ap bién ban tuan thu dang quy dinh
cta BLTTHS. Trong bién ban phai phan
anh day du, rd rang, chi tiét vé ndi dung
cua cudc doi chat, gom cac cau hoi cua
biéu tra vién dua ra va cac cau tra 1oi caa
nhing nguoi tham gia d6i chat. Cau hoi
ma Diéu tra vién dua ra phai dé hiéu, rd
rang, khong chung chung va tap trung
vao mau thuan can giai quyét. Ky nang
lap bién ban con thé hién 6 ndi dung khi
1ap bién ban, Biéu tra vién khong duoc st
dung céc tir nglr dia phuwong, tiéng 1ong.
Bién ban d6i chat thuong duoc lap giong
bién ban hoi cung hoac ghi 10i khai theo
tuan tu hoi va tra 1oi.

Thiv sdu, chii y chudn bi cho nguoi
tham gia doi chdt co loi khai dung ngang
bang hodc hon vé mdt 1y Ié doi v6i nguoi cé
101 khai gian doi

Quéa trinh t0 chc tién hanh doi
chat 1a qua trinh chat van, d6i thoai cua
nhing nguoi tham gia d6i chat dudi su
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to chirc, chu tri cia Diéu tra vién. Dé dam
bao hiéu qua doi chat, giai quyét duoc
yéu cau, nhiém vu d6i chat, Biéu tra vién
khong chi la nguwoi dau tranh, tac dong
téi nhitng nguwoi do6i chat ma ca nguoi
ddi chat cé 10i khai dung cling phai tac
ddng, dau tranh vdi nguoi 6 101 khai sai.
Do d6, dé cudc doi chat cod két qua, giai
quyét dwgc mau thuan, Diéu tra vién can
chuan bi cho nguoi tham gia doi chat cé
16i khai dting ngang bang hodc hon vé
mat ly 1é d6i voi nguoi co 10i khai sai dé€
ho chét van, dau tranh vdi nguoi co 1oi
khai sai. Diéu tra vién t6 chirc tién hanh
ddi chat can chu y:

- Can thong bao trudc cho nguoi co
loi khai ding tham gia doi chat biét trude
vé thoi gian, dia diém, muc dich tham gia
doi chat, doi twong tham gia doi chat dé
nguoi ¢ 101 khai dang chuan bi vé tinh
than, ly 1€ khi tham gia d6i chat.

- Can hoi lai ngwoi tham gia d6i chat
c6 10i khai dung trude khi td chic tién
hanh d6i chat dé€ kiém tra lai mau thuan
phat sinh, hoi lai nguoi tham gia do6i chat
c6 10i khai dung ly 18, dan ching lién
quan dén mau thuan va bao vé noi dung
c6 phat sinh mau thuan.

- Biéu tra vién can chu y chuan bj tai
liéu, chiing ctr hd tro, cung ¢6 noi dung
cua nguoi tham gia ddi chat co 1oi khai
ding d€ st dung trong qua trinh doi
chat nham cting nguoi ¢6 16i khai ding
tac dong, ddu tranh véi nguoi ¢ 10i khai
gian doi trong qua trinh to chtec tién hanh
doi chat./.
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