PHUGNG HUGNG HOAN THIEN LY LUAN VE SU DUNG
CHUNG CU TRONG TO TUNG HINH SU VIET NAM HIEN NAY

NGUYEN THIHUYEN TRANG*

Str dung chiing cit trong t6 tung hinh sy (TTHS) la buéc quan trong trong qud trinh
chitng minh vy dn hinh sy (VAHS), ddm bdo hoat dong diéu tra vu dn chinh xdc, khdch
quan va toan dién. Bdi viét phan tich va ddnh gid thuc trang Iy lugn vé sir dung chiing ci
trong t6 tung hinh sy Viét Nam ciing nhu phuong huéng xdy dung cdu triic 1j ludn vé st
dung chiing cit trong t6 tung hinh sy Viét Nam dé phu hop v6i tinh thin cdi cdch tw phdp
trong giai doan hién nay.
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Using evidence in criminal proceedings is an important step in the process of proving
a criminal case, ensuring accurate, objective and comprehensive case investigation. The
article analyzes and evaluates the theoretical status of the use of evidence in criminal
proceedings in Vietnam as well as the direction of constructing a theoretical structure
on the use of evidence in Vietnam’s criminal proceedings to be consistent with the spirit

of judicial reform in the current period.
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hiing c la phuong tién dé€ chiing
minh tdi pham, ngwoi thuc hién
hanh vi pham t0i va xdc dinh
nhing tinh ti€t khac can thiét cho viéc giai
quyét ding dan VAHS. Do vay, viéc st
dung ching ctt trong TTHS 1a mot trong
nhiing budc quan trong gdép phan dam
bao hoat dong diéu tra vu an chinh xac,
khéach quan va toan dién.
1. Bt van dé
St dung ching ci la mot trong
nhitng budc quan trong trong qua trinh
chttng minh VAHS, c¢6 m&i quan hé gan
bd, chat ché vdi hoat dong thu thap, kiém
tra, danh gia ching ct. Tuy nhién, cho
dén nay van con nhiéu y kién khong théng
nhat khi nhan thirc vé hoat dong nay. Noi
dung, két qua nghién ctru cua cac cong
trinh nghién cttu trong va ngoai nudc da
giai quyét mot s6 van deé ly luan co ban
vé st dung ching ct trong TTHS Viét
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Nam nhu: Xac dinh vi tri cua hoat dong
stt dung chitng ct trong quad trinh chitng
minh VAHS; xac dinh chu thé thuc hién
hoat dong st dung chitng ct theo ting
giai doan trong TTHS; méi quan hé gitra
cac hoat dong thu thap, kiém tra, danh gia
va sit dung chiing ctt trong TTHS; dua ra
dwoc khai niém hoat dong stt dung chitng
ctt trong TTHS, phan tich cac treong hop
st dung ching ct trong TTHS... Day la
nhitng cong trinh c¢6 y nghia trong viéc
xay dung ly luan chung vé hoat dong
st dung ching c trong TTHS, lam nén
tang cho viéc hoan thién ly luan vé hoat
dong chitng minh trong TTHS noi chung
va hoat dong sit dung chitng ct trong
TTHS ndi riéeng. Tuy nhién, cdc cong trinh
nay moi chi dirng lai ¢ viéc nghién cttu
trén binh dién chung vé hoat dong chiing

*Dai 11y, Thac si, Nghién ciitu sinh, Khoa Ludt, Hoc
vién An ninh nhan dan
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minh trong TTHS, trong d¢ c6 hoat dong
stt dung chitng ctt trong TTHS ma chua di
vao nghién cttu mot cach riéng biét, toan
dién vé hoat dong nay trén phuong dién
ly luan. Noi dung nghién cttu ly luan lién
quan vé st dung chung ct trong TTHS
Viét Nam da cong bd con ton tai nhiéu
han ché, thuc trang ly ludn vé st dung
chitng ctt trong TTHS Viét Nam hién nay
con so sai, chwa dua ra dwoc khai niém
thong nhat vé st dung chiing cti; treong
hop, chui thé, nguyén tac, pham vi va cach
thirc st dung chiing ct trong TTHS.

2. Thyc trang ly ludn vé st dung
chirng ctt trong td tung hinh sy Viét Nam

Phan tich thyce trang cac quan diém vé
stt dung chiing ct trong TTHS dé dua ra
két ludn vé nhitng ly luan da thong nhat
va chua théng nhat duoc tac gia bai bao
phan tich theo ba khia canh: NGi dung ly
luan duoc thé hién trong Bo luat To tung
hinh s¢ (BLTTHS) va cac van ban luat
6 lién quan; noi dung ly luan duwgc thé
hién trong céac gido trinh; ndi dung ly luan
dwoc thé hién trong cac cong trinh khoa
hoc khac nhu sach chuyén khao, bai bao,
dé tai khoa hoc...

Trong quy dinh cua BLTTHS Viét
Nam nam 1988, 2003 va 2015 déu khong
c6 diéu luat quy dinh vé st dung chiing
ct trong TTHS. Phap luat chi quy dinh vé
cac hoat dong thu thap, kiém tra, danh gia
chting ct. Tuy khong quy dinh truc tiép
tai mot diéu luat cu thé nhung BLTTHS
déu khang dinh moi quyét dinh t3 tung
déu phai dwa vao ching ct, ching ct
phai dugc stt dung d€ lam can ct ra cac
quyét dinh TTHS cua cac co quan ¢ tham
quyeén tién hanh t6 tung.

Mot s6 ndi dung ly luan dwoc dé cap
vé st dung chiing ctt trong TTHS c6 quan
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diém cho rang: “Sir dung chitng cit la hoat
dong cuia cdc chii thé' co thdm quyén tién hanh
t0'tung dung cdc thong tin, tai li¢u da dam bdo
tinh khdch quan, tinh lién quan va tinh hop
phdp dé’két ludn vé cic vin dé cuia vy dn hinh
sy”!. Tuy nhién, theo tac gia, khai niém
trong quan diém nay con chua thé hién rd
hoat dong stt dung chirng ct trong TTHS
duoc dién ra trong cac giai doan t§ tung
hay chi & mot s0 giai doan chitng minh vu
an ddc trung.

Quan diém khac khang dinh: “Si
dung chirng cie la viéc dung cdc chirng cir
dd co dé’tiép tuc phat hién cic chitng cir khic
thong qua cic hoat dong diéu tra; dé xdc dinh
nhitng van dé cin phdi dwoc chitng minh
thugc pham vi chitng minh ciia vu dn trén
thwc té"va dé'thwc hién budc t6i, g6 t9i doi voi
bi can, bi cio”?. Str dung chirng cr d€ kiém
tra, danh gia tai liéu, chitng c mdi thu
thap duwoc hodc ngwoc lai. Qud trinh st
dung chiing ct cting lién tuc xay ra trong
sudt qua trinh diéu tra, truy t0, xét x¢ nhuw
st dung nhiing tinh tiét trong 1oi khai
cta nguwoi lam chiing, st dung vat ching
dé khang dinh hay bac b 16i khai cta bi
can, bi cdo hoac nguoc lai, sit dung nhitng
chiing c do bi can, bi cao dua ra d€ xem
xét lai vu an. Khdi niém st dung chiing
ct trong TTHS theo quan diém nay chu
yéu gan lién vdi giai doan diéu tra va hoat
ddng cua Co quan diéu tra nén c6 nhiéu
ly luan c6 tinh chat nghiép vu, st dung
chiing ct trong TTHS c6 thé hiéu la mot
hoat dong nghiép vu.

Cé quan diém khang dinh st dung
chiing c& trong diéu tra vu an: “La qud
trinh diwa vao két qua thu thdp, danh gid lam ro

! Gido trinh Ludt t6'tung hinh sy Viét Nam, Hoc vién An
ninh nhan dan, 2018

2 TS. D6 Van Duong, Sach chuyén khao “Chitng ci va
chitng minh trong vu dn hinh sw”, Nxb. Tw phap, 2006
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Qid tri chitng minh ciia chitng civ dé’lya chon
thoi diém, phwong phdp, chién thudt dung
chirng cit chitng minh co hay khong co hanh
vi pham t0i, nguwoi thiec hién hanh vi pham toi
va nhitng tinh tiét khdc c6 y nghia trong diéu
tra, gidi quyét vu dn theo quy dinh cua phdp
ludgt”. Khai niém vé st dung chiing ctt
theo quan di€m nay chi phan tich st dung
chiing ct trong diéu tra VAHS, phan tich
trong suot giai doan diéu tra: Diéu tra ban
dau, diéu tra ti€p theo va két thiic diéu tra.

Ngoai ra, trong mot sO sach chuyén
khao va cac gido trinh Luat TTHS Viét Nam
ctia cac treong dai hoc tuy khong nhac dén
noi dung st dung ching ctt trong khai
niém qud trinh chitng minh trong TTHS
va khong phan tich vé sit dung chiing ct
la mot giai doan trong qua trinh ching
minh, nhung trong ndi dung danh gia
chiing ctt, hodc dua ra khdi niém qua trinh
chiing minh ¢6 dé cap: Ching ctt sau khi
duoc xac dinh dap tng day du cac thudc
tinh duwogc sit dung dé chiing minh trong
VAHS; trong qud trinh chitng minh, cac
co quan tién hanh t6 tung phai ra nhiing
quyét dinh t6 tung dé tao diéu kién cho
viéc phat hién, thu thap, kiém tra, danh
gia va sit dung ching ct; “qud trinh chirng
minh trong vy dn hinh sy la hoat dong cua cic
cic co quan tién hanh t6 tung va cdc chi thé’
khac trong viéc phdt hién, thu thdp, kiém tra,
ddnh gid va st dung chirng cit nham lam sing
t0 sw thit khdch quan cua vu an”*.

Trong khoa hoc phdp ly hién nay,
xac dinh cac treong hop st dung ching

3 GS. TS. D6 Dinh Hoa, Sach chuyén khao “Thu thip,
ddanh gid, ste dung chirng civ ciia co quan canh sit diéu tra
phuc vy yéu ciu tranh tung trong xét xit vy dn hinh sy”,
Nxb. Cong an nhan dan, 2014

4 TS. Tran Quang Tiép, Sach chuyén khao “Ché’dinh
chikng cit trong lugdt t0" tung hinh sy Vigt Nam”, Nxb.
Chinh tri quéc gia, 2008
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ct va chu thé st dung ching ct con ton
tai nhiéu quan diém khac nhau. St dung
chitng ctt 1a hoat dong chitng minh duoc
dién ra trong sudt qud trinh t3 tung, viéc
thuc hién hoat dong st dung ching ct
ton tai O cac giai doan t6 tung: Khoi to,
diéu tra, truy t§, xét xt. Trong mdi giai
doan t6 tung, ndi dung st dung ching
ct duoc thé hién khac nhau. Tt cac quan
diém khoa hoc hién nay dwogc thé hién
trong cac cong trinh nghién cttu, vé co ban
ly luan khoa hoc TTHS thita nhan hoat
dong stt dung chiing ctr trong TTHS duoc
tién hanh trong cdc treong hop sau day:
Mot la, st dung ching ct trong treong
hop lam cén c&¢ phap ly dé€ dua ra cac
quyét dinh TTHS; Hai la, st dung ching
ct trong treong hop dé lap ké' hoach diéu
tra, xay dung gia thuyét diéu tra theo yéu
cau dat ra; Ba la, st dung ching ct trong
treong hop dé to chiee tién hanh cac bién
phép diéu tra chiing minh lam rd vu an
theo quy dinh cta phap luat TTHS; Bon
la, st dung chiing ct trong truong hop
can thu thap chiing c@ méi hoac tién hanh
kiém tra cac ching ct da c6; Nam la, st
dung ching ct trong cac truong hop
phuc vu viéc thuc hién cac muc dich cu
thé gan véi cac giai doan diéu tra ban dau,
giai doan diéu tra ti€p theo va khi két thuc
diéu tra; Sdu la, st dung ching ctt trong
treong hop lam can c phap ly dé€ Vién
kiém sat ra ban cdo trang va cac quyét
dinh TTHS khac; Bdy la, st dung chiing
ctt trong truong hop lam can ci phap ly
dé€ Toa an ra Ban an hodc cac quyét dinh
o hiéu lwc phap luat.

Chu thé thuc hién st dung ching c
trong TTHS cling la mdt van dé ton tai
nhiéu y kién khac nhau. S dung ching
ctt 1a hoat dong chitng minh dugc dién ra
trong sudt qua trinh giai quyét VAHS, ton
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tai 0 cac giai doan t0 tung: Khoi to, diéu
tra, truy t&, xét xtr. Trong mdi giai doan t&
tung, hoat dong st dung chiing ctt duoc
thé hién ¢ cac ngi dung khac nhau gén lién
v6i cac chu thé ddc trung theo titng nhiém
vu trong giai doan td tung. Pa sd quan
diém cho rang, cac cht thé cé thim quyén
tién hanh t6 tung dung cac thong tin, tai
liéu da dam bao tinh khach quan, tinh
lién quan va tinh hop phap dé két luan vé
cac van dé cua VAHS la nhitng chu thé st
dung chiing ctt trong TTHS bao gom: Cac
co quan tién hanh t6 tung (Co quan diéu
tra, Vién kiém sat, Toa an) va cac co quan
duoc giao nhiém vu tién hanh mét s6 hoat
dong diéu tra theo luat dinh. Chu thé thuce
hién hoat dong sit dung chitng ctt phai
tién hanh thu thap cac ching ct, kiém tra,
danh gia sau do lya chon cac ching c&
dé chiing minh luan diém va can c dua
ra cac quyét dinh t6 tung hop ly, chinh
xac, dang quy dinh phap luat. Véi nhiém
vu trong ttng giai doan t0 tung, cac chu
thé sit dung chiing ctt dé€ thyc hién chic
nang, nhiém vu dwoc giao theo quy dinh
trong BLTTHS.

Tuy nhién, bén canh nhiing quan
diém dong nhdt vé van dé chu thé thuc
hién hoat dong st dung chitng ctt, con co6
quan diém cho rang: Moi cht thé c6 tham
quyeén thu thap ching c theo luat dinh
déu phai st dung ching c trong hoat
dong TTHS. Diéu 86 BLTTHS nam 2015
quy dinh: “Chitng civ la nhitng gi cd that,
duwegc thu thap theo trinh tu, thit tuc do By ludt
nay quy dinh, dwoc dimg lam cin civ dé xic
dinh c6 hay khong c6 hanh vi pham t0i, nguoi
thuec hién hanh vi pham tgi va nhirng tinh tiét
khdc cé y nghia trong viéc giai quyét vy dn”.
Tt ndi dung phap ly cua khai niém ching
ct trong diéu luat nay cho thdy, ngoai viéc
da phan anh duoc ndi dung, hinh thitc va
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muc dich cua chitng cit, trong BLTTHS
nam 2015 con ¢6 quy dinh vé chu thé c6
thdm quyén thu thap ching ctt. St dung
chitng ctt trong TTHS la hoat dong ctia cac
cht thé ¢6 tham quyén thu thap ching ct
theo quy dinh ctia phap luat TTHS. Biém
mdi dang chu y khi quy dinh vé hoat dong
thu thap ching ct theo BLTTHS nam 2015
tai Diéu 88, ngoai cic co quan cd tham
quyeén tién hanh td tung, nguoi bao chira,
nguoi tham gia t6 tung khac, co quan, t6
chitc hodc bét ¢t ca nhan nao déu c6 quyén
thu thap chiing ct. Treong hop nguoi bao
chtta khong thé tw minh thu thap ching ctt
duoc c6 quyén yéu cau co quan tién hanh
t0 tung thu thap ching ct theo dé nghi cta
nguoi bao chita, ndi dung nay thé hién s
mo rdng quyén cua nguoi bao chira, dung
theo tinh than dam bao quyén bao chira
cho nguoi bi bugc toi. BLTTHS nam 2015
da bd sung quyén tu thu thap ching ct
ctia nguoi bao chita c6 co so phap ly dé tw
minh thu thap chiing ct hodc dé nghi cac
co quan khac thu thap ching ctt. Viéc bd
sung quyén nay gop phan lam cho vu an
duwoc xem xét mot cach khach quan, toan
dién, day da hon. Dua theo quy dinh méi
cua phap luat, mot s6 nguoi theo quan
diém cho rang nguoi bao chita ciing la cht
thé sit dung chiing ctt trong TTHS, nhung
dac thu viéc st dung ching ct ciia nguoi
bao chita trong TTHS la sit dung nhitng
chiing ct go toi dé thuc hién viéc bao vé
quyeén loi cho nguoi bi budc ti. Quan
diém nay phu hop voi su thay doi theo
tinh than cia BLTTHS nam 2015. Phan tich
sau theo chiéu huéng quan diém nay cho
thdy, nguoi budc t6i hay bat ké nguoi tham
gia t0 tung khac va cac co quan, to chic,
ca nhan cting c6 quyén st dung chiing ctr
trong TTHS dé bao vé quyén loi cho minh.
Do 1a viéc nguoi bi budc toi dua ra nhitng
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chiing ctt g t0i. Cac cong trinh khoa hoc
hién nay phan tich riéng vé chu thé hoat
dong st dung ching ct trong TTHS ma
cha yéu dé cap dén chua thé thuc hién hoat
dong nay tuy theo titng treong hop ap
dung cu thé.

Ngoai nhitng ndi dung ly luan vé st
dung chiing ct trong TTHS da dwoc cac
nha khoa hoc dua ra ban luan, phan tich
mot cach ¢ hé thong, con ton tai mot sO
noi dung ly luan khéc thé hién nhan thirc
va hiéu biét vé hoat dong sit dung chiing
ctt trong TTHS la nhw nhitng tranh luan
vé thoi diém bat dau va thoi diém két thic
hoat dong stt dung chiing ctt trong TTHS
hay cac nguyén tac can quén triét khi st
dung chiing ct trong TTHS. Mot s6 quan
diém khoa hoc cho ré”mg, vé thoi diém bét
dau xuat hién hoat dong st dung ching
c trong TTHS la tit khi ¢ quyét dinh
khoi t6 vu an hay tt khi ti€p nhéan thong
tin vé toi pham. Mot s6 quan diém khoa
hoc khac duwoc dé cap trong gido trinh
luat TTHS la c6 dwa ra ly luan vé nguyén
tac can quan triét khi st dung chiing ct
trong TTHS phai ddm bdo ching ct da
qua kiém tra, xadc minh vé gia tri chiing
minh. St dung chitng ct phai tuan theo
dung trinh tu, thu tuc do phap luat TTHS
quy dinh. Phap luat TTHS da quy dinh
thé nao la chiing ct, ching ct duoc xac
dinh & nhitng ngudn cu thé nao. Viéc str
dung nhitng chiing c& & nguon luat dinh
phai chap hanh nghiém chinh theo nhiing
quy dinh ctua phép ludt to tung, dac biét
voi nhitng ching ctt 1a 10i khai ctia nhitng
nguoi tham gia t6 tung, do dac diém cta
nhitng chiing ct nay thuong bi xen 1an
yéu t6 cht quan, dé bi sai léch.

Sut khong thong nhat trén trong cac
ndi dung ly luan vé st dung ching ct
trong TTHS Viét Nam da chi ra nhitng
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han ché nhat dinh, doi hoi phai c6 nhitng
nghién cttu hoan thién vé hé thong ly luan
stt dung ching ctt trong TTHS Viét Nam,
du kha nang lam co so thiec hién st dung
chitng ctt, lam mdi ly luan ct theo quan
diém do6i méi va cai cach tw phép trong
tinh hinh hién nay.

3. Phuong huwéng xay dung ciu trac
ly luin vé st dung chtng cit trong t6
tung hinh sy Viét Nam

Trén co s& nghién cttu thuee trang ly
luan vé st dung ching ct trong TTHS
Viét Nam hién nay, can xac dinh phuong
hudng cu thé xay dung cau truc ly luan vé
stt dung chitng ctt trong TTHS nhu sau:

Thir nhat, xdc dinh cdu triic cua st dung
chieng cir trong t0 tung hinh suy

Viéc lam rd nhitng van dé nay cé
y nghia quan trong, cho phép chu thé
nghién cttu c6 dugc cdi nhin toan canh
vé doi tuong nghién ctru, danh gia dung
thiee trang nghién ctru, qua doé phat hién
nhtng thiéu sét vé mat ly luan dé tiép tuc
nghién cttu, bo sung, hoan thién. Ly luan
vé sit dung chiing ctt c6 thé duoc xac dinh
bao gom: Khéi niém, truong hop, chu thé,
nguyén tac, pham vi, cach thiic st dung
chitng ctt trong TTHS Viét Nam.

Thir hai, hoan thién khai nigm sir dung
chitng cir trong t6"tung hinh sy

Tt nhitng phan tich thyc trang néu
trén, c6 thé hiéu khai quat st dung chiing
ctt trong TTHS la hoat dong cta cac chu
thé c6 tham quyén tién hanh td tung dung
cac thong tin, tai liéu da dam bao tinh
khach quan, tinh lién quan va tinh hop
phap dé két luan vé cac van dé caa VAHS.
St dung chttng ct trong TTHS la viéc
nguoi c6 tham quyén tién hanh t6 tung
va nguoi bao chita trong pham vi nhiém
vy, quyén han cua minh dung céac chiing
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ct da thu thap duoc sau khi kiém tra, xac
minh dam bao tinh khach quan, tinh lién
quan va tinh hop phap dé thuc hién viéc
budc t6i, go toi va xét x&t trong qua trinh
giai quyét VAHS. Stt dung chitng ct trong
TTHS duoc dién ra trong sudt qud trinh
giai quyét vu an hinh qua cac giai doan to
tung nham dam bao thuce hién c6 hiéu qua
viéc diéu tra, truy t5, xét xi diing nguoi,
dung tdi, dang phap luat.

Thir ba, hoan thién ly ludn vé cdc truong
hop str dung chirng cir trong t6' tung hinh sw

Stt dung ching ctt trong TTHS duoc
dién ra trong sudt qué trinh giai quyét
VAHS qua céc giai doan t§ tung nham
dam bao thuec hién c6 hiéu qua viéc diéu
tra, truy t0, xét x&¢ diing nguoi, dung toi,
dung phap luat. St dung chitng ctt trong
TTHS la moét trong nhitng ndi dung cua
qua trinh chttng minh VAHS véi nhitng
ndi dung cu thé nhu sau: St dung chiing
ctt chitng minh lam 10 cac can ctt phap ly
d€ dua ra cac quyét dinh TTHS, lam co so
phap ly cho viéc tién hanh cac hoat dong
diéu tra, truy ctu trach nhiém hinh sy déi
voi ngwroi pham t0i; St dung chiing ct da
thu thap duoc trong vu an duoc sit dung
dé phat hién, thu thap chting c¢ méi; St
dung chung ct trong viéc kiém tra va
danh gia tai liéu, chitng ctt mdi thu thap
duwoc hoac nguoc lai; St dung ching cte
trong viéc xac dinh va dua ra két luan vé
nhting van dé can phai duoc chitng minh
thudc pham vi chttng minh ctia vu an trén
thyce t& St dung ching cit d€ xay dung
quan diém bao chira, bao vé quyén va loi
ich hgp phap cho ngwoi bi budc tdi.

Thir tw, hoan thién 1y ludn vé pham vi sw
dung chirng cir trong t6'tung hinh sy

DPé hoan thién ly luan vé pham vi st
dung chitng ct trong TTHS, tac gia dua ra
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quan diém sau: Viéc xac dinh pham vi cua
stt dung ching ctt trong TTHS phai dua
vao cac yéu t6 nhat dinh nhu ban chat, noi
dung cua st dung chirng ctt trong TTHS,
ddi twong cta st dung ching c trong
TTHS va chu thé tién hanh st dung chiing
ctt trong TTHS cing nhu xem xét nhitng
yéu t6 mang tinh nguyén ly vé méi quan
hé gitta st dung ching ct trong TTHS
voi thu thap, kiém tra, danh gia ching ct
trong qua trinh chitng minh VAHS. Xét &
goc do ban chat, hoat dong stt dung chiing
ct trong TTHS c6 thé két thic sém hon tuy
tieng vu an, tuy ting giai doan t6 tung, c6
thé vu an bi dinh chi ¢ giai doan diéu tra,
truy td hodc tién xét xtr thi st dung chiing
ct trong TTHS cling cham dat o d6. Mat
khac, sit dung chiang ctt trong TTHS ton
tai tir giai doan khoi t6, diéu tra va sé kéo
dai cho dén khi ban an hodc quyét dinh
ctia Toa an co6 hiéu luc phap luat, viéc st
dung chiing ctt trong giai doan td tung cd
nhitng ndi dung khac nhau.

Pham vi cta stt dung chitng ctt dwoc
hiéu la thoi diém xuat hién va cham dat
sw ton tai cua hoat dong stv dung chiing
ctt trong TTHS. Trong khoa hoc phap
ly hién nay, xac dinh thoi diém bat dau
va thoi diém két thuc cta hoat dong sw
dung chting ctt con nhiéu quan diém khéc
nhau. Tuy nhién, tir phan tich ndi dung
hoat dong stt dung chitng c¢ trong TTHS
da cho thay viéc st dung chiing cr xuat
hién trong tat ca cac hoat dong ching
minh VAHS ¢ cac giai doan ctia TTHS.
Qua trinh st dung chting ctt xay ra, ti€p
dién lién tuc va chi két thic khi Toa an
ra ban an hodc ra cac quyét dinh t6 tung
khéc theo quy dinh cta phép luat TTHS,
bao dam xac dinh dung nguoi, dung toi,
dung phap luat, khong dé lot t6i pham,
khong lam oan nguoi vo toi.
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Thir ndm, hoan thién 1y ludn vé chii thé
st dung chitng civ trong to'tung hinh sy

Chua thé st dung ching cit trong
TTHS la nhiing nguoi ¢6 tham quyén tién
hanh t§ tung va ngudi bao chita nham
muc dich st dung ching ct dé thuc
hién viéc budc toi, go toi, xét xir dam bao
giai quyét ding dan, khach quan VAHS.
Nhitng nguoi c6 thdm quyén tién hanh t6
tung dung cac thong tin, tai liéu da dam
bao tinh khach quan, tinh lién quan va
tinh hop phap dé két luan vé cac van dé
cua VAHS. Chu thé c6 thim quyén tién
hanh t6 tung nhu: Ngoai cac co quan tién
hanh t6 tung (Co quan diéu tra, Vién kiém
sat, Toa an), con cé cac co quan ¢ nhiém
vu duoc giao tién hanh mot sd hoat dong
diéu tra. Ngoai ra, chu thé sit dung chiing
ctt trong TTHS dugc xac dinh la ngroi bao
chtra véi nhiém vu st dung chiing ct dé
xay dung cac quan diém bao chira, thuc
hién viéc bao vé quyén, loi ich hop phap
cho nguoi bi budc t6i nham gép phan lam
cho vu an dwoc xem xét mot cach khach
quan, toan dién, day da hon.

Thir sdu, xdy dung hé thong cdc nguyén
tic str dung chitng cir trong to' tung hinh sy

Xay dung hé thong cac nguyén tac
gop phan thuc hién hiéu qua hoat dong
st dung ching ct trong TTHS cta cac
chu thé tién hanh, cu thé nhw sau:

Nguyén tac st dung ching ctt phai
chinh xac, khach quan va toan dién, day
du doi hoi chiing ct duoc stt dung phai la
nhitng chiing c da qua nghién ctu, kiém
tra, danh gia bao dam do tin cay ving
chic, phti hop véi thuc t&€ vu 4n.

Nguyén tac sit dung chiing ctt phai
tuan theo dung trinh ty, thu tuc do phap
luat TTHS quy dinh, ddm bao ching ctt co
gia tri chttng minh nhiéu [an doi héi viéc ste
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dung nhitng chitng ct ¢ nguon ludt dinh
phai chap hanh nghiém chinh theo nhiing
quy dinh cua phap luat t6 tung. Déc biét,
voi nhitng chitng ctt 1a 101 khai ctia nhitng
nguoi tham gia t6 tung, do dac diém cua
nhitng chiing ct nay thuong bi xen lan
yéu t6 chti quan, dé bi sai léch. Ching ctt
khong chi st dung mot lan va trong mot
giai doan t0 tung ma con phai st dung &
cac giai doan t6 tung khac, dac biét 1a giai
doan xét xtr d€ cac chu thé thuc hién chitc
nang budc t0i, bao chita va xét xtr.

Nguyén tac st dung chiing c& phai
dam bao tinh kip thoi, doi hoi sau khi
phat hién, thu thap chting ctt, co quan va
nguoi ¢6 tham quyén tién hanh td tung
can tién hanh nghién ctu, kiém tra, danh
gia ngay dé€ stt dung nham dam bao tinh
nhanh chéng, kip thoi cho cac hoat dong
ti€p theo; dam bao thoi han luat dinh trong
tirng giai doan khoi to, diéu tra, truy to, xét
xtr cling nhw dam bao yéu cau cta cong tac
dau tranh chong va phong ngtra toi pham,
ngan chan toi pham c6 thé xay ra, han ché€
nhitng thiét hai cho xa hoi... Nguoi bao
chtta theo quy dinh cta phap luat TTHS c6
quyén kiém tra, danh gia chiing c& minh
da thu thap, khi can thiét c6 thé yéu cau
nguoi ¢6 thAim quyén tién hanh td tung
kiém tra, danh gia d€ kip thoi st dung cac
chiing ctr da cé dé thu thap tiép ching ct
mdi hoac dé xuat cac hinh thic 4p dung
bién phap ngan chdn, bién phap cudng ché
trong hoat dong t6 tung theo hudng c6 101,
dé€ bao vé quyeén va loi ich hop phap cho
nguoi duoc bao chira.

Thi bay, hoan thién Iy ludn vé cdch thikc
sir dung chitng civ trong t6'tung hinh sy

Ban chat ching ct la nhitng thong
tin ¢ that lién quan dén nhiing van dé
can ching minh trong vu 4n duoc phan
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NGUYEN THIHUYEN TRANG

anh lai ttt nhitng nguo6n cta ching ct do
BLTTHS quy dinh. Do vay, tac gia ti€p
can ndi dung nghién ctru vé cach thiee str
dung déi voi ting loai ching ¢ dya trén
cac loai nguon phan anh. Cé thé duwa ra
mot sO cach thire sit dung chiing ¢t dac
trung nhw sau:

Stt dung chiing ctr la thong tin phan
anh trong vat chiing phai kiém tra gia tri
chtirng minh ctia chitng ct con dam bao
nguyén ven sau khi bao quan, bao dam
khong lam mat mat, hu hong, that lac
chttng ctt, bdo quan, gin gitt nguyén ven
gia tri chting minh va ca gid tri kinh t€ cua
vat chitng, phai dam bao cho vat ching
o gia tri chtrng minh dwogc sit dung nhiéu
[an cho dén khi két thiic vu an.

St dung ching ctt la thong tin phan
anh trong 10i khai, 10i trinh bay phai cha
y tudn tha viéc kiém tra, danh gia theo
dung quy dinh cta BLTTHS, khong st
dung ching ct nay néu nguoi cung cap
thong tin khong giai thich dwoc ly do vi
sao biét thong tin d6 va tuyét doi khong
dung 10i nhan tdi ctia bi can lam chiing
ct duy nhat dé két toi. b€ st dung chiing
ct ttt 101 khai, 10i trinh bay dat hiéu qua
trong ting tinh hudng cu thé, phai sw
dung dong bd, tong thé 101 khai hoac phai
két hop voi viéc stv dung chiing ct la vat
chiing, ddu vét hinh sy dé€ dam bao khach
quan, trung thuec.

Stt dung chiing ctt la thong tin phan
anh trong dit liéu dién tr phai dam bao
thu thap dung quy dinh cua BLTTHS, khi
can co thé phai chuyén hoa sang noi dung
phan anh tit nhitng nguon cong khai khac.
Viéc stt dung chitng ct dién tix phai luon
dam bao phut hgp véi ho so vu an boi cac
thong tin tir dit liéu dién tt ludn cé thoi
gian luu gitt ¢6 dinh khong thé thay doi.

S0 Chuyén dé 03 - 2021

Mat khac, khi sit dung ching ctt dién tk
phai cha y dén viéc bao quan gia tri chiing
minh ctia chiing ¢t nay, vi nhiéu trueong
hop ching ta phai tra tién d€ bao quan
thong tin tir cac d liéu dién tir néu may
chti & nuwéc ngoai. Trong thuc tién td tung,
khi stv dung chiing c dién tir cé thé tién
hanh giam dinh dit liéu dién tt.

4. Két luan

Hoat dong st dung ching ca nam
trong chudi hoat dong ctia qua trinh chimg
minh vu 4n. D& dam bao ching ¢t trong
VAHS duoc st dung c6 hiéu qua doi hoi
phai nghién cttu, lam rd vé ly luan lién
quan dén ndi dung nay, tir d6 xay dung
cac giai phap hoan thién ly luan vé stt dung
chttng ct trong TTHS, xay dung duoc quy
trinh va phuong an st dung ching ck
trong chitng minh VAHS. Do d6, noi dung
bai bdo la quan diém khoa hoc cua tac gia
dwa ra nham gép phan xay dung c&u trtc
ly luan hoan chinh vé st dung ching ct
trong TTHS theo tinh théan cai cach tw phap
cua nudc ta trong giai doan hién nay./.
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