MOT SO DE XUAT HOAN THIEN QUY DINH CUA PHAP LUAT
HINH SU VE T0I DAM 0 DOI V61 NGUGI DUGH 16 TUOI

NGUYEN HUY CUONG*

Trong thoi gian vita qua, tinh hinh t0i pham ddm 6 doi v6i nguoi dudi 16 tudi tai Viét
Nam dién ra hét sitc pho bién va phiic tap. Nhiéu vy dn gay biic xiic trong dw ludgn nhung co
quan Nha nudc con ling ting khi xir 1y do hanh lang phdp ljj con nhiéu bit cdp, thiéu sot
vé mdt khdch quan cua t9i pham. Bai viét tdp trung chi ro cdc bat cdp trong quy dinh ciia
hanh vi ddm 6 va dé xudt mot sé giai phdp hodn thién ché dinh nay.

Tix khéa: Dam 6, toi dam 6 d6i v6i nguoi dudi 16 tudi, Bo ludt Hinh sy ndm 2015.

Ngay nhdn bai: 23/07/2021; Bién tdp xong: 14/08/2021; Duyét dang: 03/11/2021

Recently, the situation of molestation of a person under 16 years old in Vietnam is
very common and complicated. Many cases cause frustration in public but the state
agencies are still confused in handling due to some shortcomings in the actus resus. The
article clarifies the inadequacies in the regulations of molestation and proposes some

solutions to improve this provision.

Keywords: Molestation, molestation of a person under 16 years old, the 2015 Penal Code.

hoi gian vita qua, tinh hinh t6i

pham dam 6 d6i v6i nguoi dudi 16

tudi dién ra vd cing nhttc nhdi va
duwoc bao chi phan anh thwong xuyén, lién
tuc, nhu vu: Nguyén Khac Thuy (77 tudi)
& chung cu Lakeside, phuong Nguyén An
Ninh, thanh phd Viing Tau xam hai tinh
duc chau N; vu Cao Manh Hung (Pong
Hung, Thai Binh), tiing la can bd ngan
hang xam hai tinh duc bé géi 8 tudi 6 phd
Tan Mai, quan Hoang Mai, Ha Noi; vu
Nguyén Van Ba ¢ huyén Tam Binh dam
0 v6i chinh con gai rudt; vu Nguyén Hiru
Linh dam 6 bé gai 8 tudi trong thang may
tai chung cue Galaxy 9, duwong Nguyén
Khodi, phuong 1, quan 4, thanh phd Ho
Chi Minh...

Nhiéu truong hop cd tinh chat toi
pham dam 6 nhung lai chi bi x& phat vi
pham hanh chinh vé hanh vi gay rdi trat
ti cong cong véi muirc phat ttr 100.000 —
300.000 dong. Diéu nay gay ra si phan nd
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cho dw luan khap ca nudc va tao stic ép
cho co quan, ngwoi tién hanh to tung phai
xtt ly dang nguwoi, dung t6i, dang phap
luat. Tuy nhién, thoi diém d6, Viét Nam
dang thiéu di mot khuén kho hanh lang
phép ly can thiét dé xac dinh chinh xac
ban chat ctia hanh vi dam 6 va nhitng dau
hiéu cau thanh noé.

Nguoi than cta cdc nan nhan da
dé don kién nghi stra déi luat, bd sung
nhitng thiu sét nham lam can c phan
dinh ranh gidi gitta hanh vi dam 6 va
hanh vi “au yém tré em”. Toa an nhan
dan t8i cao thoi gian d6 van dang tranh
ludn vé viéc nhu thé nao duwoc coi la
“Hanh vi dam 6”, béi 1é phan mo ta cua
diéu luat lai khong duoc quy dinh ro
rang, cu thé. Huéng dan vé toi danh nay
da co tir nhitng nam 1967 trong Ban tong

* Ludt su, Cong ty Ludt Trdach nhiém hitu han Chdin
Phong, Hoc vién Khoa Ludt Hinh sy va T tung hinh
su, Hoc vién Khoa hoc xd hoi
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két va hudng dan duong 168i xét xtr ctia
Toa an tdi cao, va sau nay la trong nhiing
Thong tw, Nghi quyét huéng dan theo
ting thoi ki cia B luat Hinh su (BLHS).
Tuy nhién, ndi dung cua nhitng huong
dan d6 van con nhiéu diém mo hd, khéd
phan dinh nham xt 1y theo huéng hinh
sy hay hanh chinh d6i véi hanh vi vi
pham, ddc biét chua thé hién dugc ro ban
chat ctia hanh vi dam 6.

1. Bat cap trong viéc quy dinh hanh
vi khach quan ctia t6i pham va kién nghi
stra d6i

biéu 146 BLHS nam 2015, stta d6i,
bd sung nam 2017 khong quy dinh cu
thé vé hanh vi khach quan cua Toi dam
0 d6i véi nguoi dudi 16 tudi. Tuy nhién,
khoan 3 Diéu 3 Nghi quyét s6 06/2019/
NQ-HDTP cua Hoi dong Tham phan Toa
4n nhan dan t6i cao huéng dan 4p dung
mot sd quy dinh tai cac diéu 141, 142, 143,
144, 145, 146, 147 ctia BO luat Hinh su va
viéc xét xtt vu an xam hai tinh duc nguwoi
duwdi 18 tudi (Nghi quyét sd 06/2019/NQ-
HDTP) da mo6 ta twong ddi chi tiét vé cac
yéu t0 xac dinh mot hanh vi ¢ phai la
dam 6 hay khong nhw sau:

“Ddm 6 quy dinh tai khoan 1 Diéu 146
cua B¢ lugt Hinh sw la hanh vi cua nhitng
nguoi cung gioi tinh hodc khdc gidi tinh tiép
xtic vé thé' chit tryec tiép hodc gidn tiép qua lop
quan do vao by phan sinh duc, b phin nhay
cam, by phdn khdc trén co thé’ cua nguoi dudi
16 tudi c6 tinh chidt tinh duc nhung khong
nham quan hé tinh duc, gém mot trong cdc
hanh vi sau day:

a) Dung bg phin sinh duc, bg phdn nhay
cam tiép xic (vi du: Dung cham, co xdt, cha
xdt...) v0i bd phdn sinh duc, by phin nhay
cam, by phin khic ciia ngueoi dwéi 16 tudi;
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b) Dung bg phin khic trén co thé (vi du:
Tay, chin, migng, lwoi...) tiép xiic (vi du: Vuot
ve, 50, bop, cdu véo, hon, liém...) véi by phan
sinh duc, by phian nhay cam cua nguoi dwgi
16 tudi;

c) Dung dung cu tinh duc tiép xiic (vl
du: Dung cham, co xdt, cha xdt...) vi by phin
sinh duc, by phan nhay cam cua nguoi dwgi
16 tudi;

d) Du do, ép budc nguoi dudi 16 tudi
dung bg phan khdc trén co thé ciia ho tiép xiic
(vi du: Vuot ve, so, bép, ciu véo, hon, liém...)
voi by phdn nhay cam cua nguoi pham tgi
hodc ctia nguoi khic;

d) Ciac hanh vi khic co tinh chat tinh duc
nhwng khong nham quan hé tinh duc (vi du:
Hon vao miéng, c6, tai, gdy... cua nguoi dudi
16 tudi)”.

So sanh véi huéng dan trong “Ban
tong két va huwdng dan duong 161 xét xtr tdi
hiép dam va mot s6 t0i pham khéc vé mat
tinh duc” (s6 329 - HS2 ngay 11/5/1967 cua
Toa an nhan dan tdi cao) thi Nghi quyét s&
06/2019/ND-HDTP da co su chi tiét va bao
quat hon. Tuy nhién, sy hoc héi d6 lai tao
ra nhitng hudéng dan méi c6 tinh chat mo
h6 hon va ky thuét lap phép theo hudéng
liét ké khién cdu thanh hanh vi dam 6
khong cé tinh khai quat cao dan dén su
mau thuan va bo lot toi pham.

1.1. Quy dinh thiéu tinh logic va ro
rang vé hanh vi khdch quan

Trong phan mo ta cau thanh chung,
dam 6 dwgc hiéu 1a nguoi nao ¢ tiép xtc
thé chat “trén co thé ciia nQuoi dwdi 16 tudi”.
Nhung khi liét ké cu thé thi nha lam luat
lai b6 sung treong hop tai diém (d) nguoi
duéi 16 tudi bi du do dé tiép xtic thé chat
trén co thé nguoi pham tdi. Viéc liét ké mot
treong hop khong nam trong ndi ham khai
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quat chung tit phan dau khién cho ky thuat
lap phap tro nén thi€u tinh logic.

Bén canh d6, theo mo ta néu trén thi
hanh vi “tiép xiic gian tiép” chi trong treong
hop la thong qua 16p quan do. Vay truong
hop tai diém c) la diung dung cu tinh duc
tiép xtic voi by phan sinh duc, by phdn nhay
cam cua nguwoi dwedi 16 tudi dugc x€p vao
treong hop 1a tiép xuc truc tiép hay gian
tiép khi nguoi pham toi phai thong qua
dung cu tinh duc thi méi 6 su tiép xtc téi
nan nhan?

Truong hgp nay can duoc hiéu la
ngwoi pham t0i st dung dung cu tinh duc
dé ti€p xtic thé chat mot cach gian ti€p toi
nan nhan. Téac gia cho réng, can bo cum
ttr “théng qua 16p quan d0” d€ khéi niém
vé hanh vi dam 6 dwgc khai quat va dang
d4n nhat.

1.2. Quy dinh bo lot hanh vi pham t6i

Cac hanh vi dwoc mo ta tai cac muc
a, b, ¢, d khoan 3, biéu 3 Nghi quyét so
06/2019/NQ-HDTP néu trén thé hién su
chtt dong ctia ngwoi thyec hién hanh vi
dam 6 d6i véi nan nhan. Tuy nhién, ciing
tai diém d quy dinh nay c6 ndi dung thé
hién nguoi dudi 16 tudi bi ép budce, du dd
thuwe hién hanh vi c6 tinh chat tinh duc
tdc dong lén ngwoi pham t6i. Quy dinh
nay thé hién tinh hai chiéu ctua hanh vi
dam 9, ttec la khong chi nguoi pham toi
tadc dong tdi nan nhan ma ca hanh vi tac
dong ngwoc lai cua nan nhan (do bi ép
budc, du dd) cling duoc coi la ciu thanh
hanh vi dam 0.

Tuy nhién, hanh vi theo chiéu nguoc
lai cia nan nhan tac dong toi nguwoi pham
toi lai chi dwoc quy dinh trong truong
hop “Sir dung by phin khdc trén co thé'ciia ho
dé’ tiép xiic v6i b phdn nhay cam ciia nguwoi
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pham t6i hodc nguwoi khdc”. D6i véi cac hanh
vi “Duy db, ép budc nguoi dudi 16 tudi ding
by phan sinh duc, by phin nhay cam, va dung
cu tinh dyc dé'tiép xiic v6i bg phin sinh duc,
by phin nhay cam ciia nguwoi pham tgi hodc
cua nguwoi khdc” lai chwa dwgc liét ké nhw
mot hanh vi cdu thanh t6i dam 6 trong
quy dinh néu trén.

Nhu vay la c6 sw bo lot toi pham do
cac hanh vi nay cé tinh chat va méc d6
nguy hiém twong tu, bao géom: La hanh
vi o tinh chat tinh duc; khong nh3m muc
dich quan hé tinh duc; va nham théa man
tinh duc. Trong treong hop nay, nha lam
luat can tién hanh bo sung cac hanh vi néu
trén vao mo ta cau thanh Toi dam 6 doi
voi nguroi dwdi 16 tudi dé bao dam yéu
cau phong, chong tdi pham, tranh bod lot
toi pham.

1.3. Quy dinh thiéu tinh khdi qudt vé
ban chdt cia hanh vi

Hanh vi dam 6 phai thoa man yéu cau
khong nham muc dich quan hé tinh duc,
tuy nhién ton tai treong hop ma nguoi
pham t0i thuc hién hanh vi c6 day du
tinh chat cta viéc quan hé tinh duc nhung
khong duoc liét ké trong dinh nghia vé
giao cdu hay quan hé tinh duc khac, ti
d6 khong co bat ct ché tai nao xur ly duoc
hanh vi nay. Do d6, mé ta cdu thanh dam
6 trong Nghi quyét s6 06/2019/NQ-HDTP
khi stt dung thuat ngir “khong nham muc
dich quan hé tinh duc” la chua chinh xac.

Khoan 1, 2 biéu 3 Nghi quyét s6
06/2019/NQ-HDTP dinh nghia vé quan
hé tinh duc bao gom Giao cdu va Hanh vi
quan hé tinh duc khac nhw sau:

“1. Giao cdu quy dinh tai khodn 1 Diéu
141, khoan 1 Diéu 142, khoan 1 Diéu 143,
khoan 1 Diéu 144 va khoan 1 Diéu 145 ctia B6
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ludt Hinh sw la hanh vi xdm nhdp cua by phan
sinh duc nam vao bo phan sinh duc nit, véi bt
ky mirc do xdm nhap nao.

Giao cdu vdi ngueoi dwdéi 10 tudi dwoc xic
dinh la da thyc hién khong phu thudc vao viéc
da xam nhap hay chwa xam nhdp.

2. Hanh vi quan hé tinh duc khdc quy
dinh tai khoan 1 Diéu 141, khoan 1 Diéu 142,
khoan 1 Diéu 143, khoan 1 Diéu 144 va khoan
1 Diéu 145 cua B ludt Hinh sw la hanh vi
cua nhitng nguoi cung gici tinh hay khic gioi
tinh siv dung bg phdn sinh duc nam, by phin
khdc trén co thé (vi du: Ngon tay, ngén chin,
lwoi...), dung cu tinh duc xdm nhdp vao bg
phan sinh duc nit, miéng, hdu mon cua nguwoi
khic véi bat ky mirc do xam nhdp nao, bao
gOm mot trong cdc hanh vi sau ddy:

a) Duwa by phin sinh duc nam xdm nhdp
vao migng, hdu mon ciia nguoi khic;

b) Dung b phdn khdc trén co thé (vi du:
Ngon tay, ngon chin, lwoi...), dung cu tinh
duc xdm nhdp vao by phdn sinh duc nit, hiu
mon ctia nguoi khic”.

Nhu vay, quy dinh trén da khai quat
duwoc khai niém ctia quan hé tinh duc bao
gom: Xam nhidp cua by phin sinh duc nam
vao by phdn sinh duc nit; b phin sinh duc
nam xdm nhdp vao miéng, hidu mon cua nguoi
khdc; va dung bg phin khdc trén co thé, dung
cu tinh duc xdm nhdp vao by phdn sinh duc
nit, hdu mon ctia nguoi khic.

Cac quy dinh nay c6 nhiéu diém
twong dong véi phép luat hinh sy qudc
t& khi tap trung vao dau hiéu c6 sy xam
nhap tinh duc gitta ngwoi pham tdi va
nan nhan. Tuy nhién, viéc liét ké noi ham
cua cac dinh nghia trén lai thiéu truong
hop “swr dung dung cu tinh duc xdm nhdp
viao by phin sinh duc nam”. Cuy thé la sw
dung dung cu, d6 vat xam nhap vao 15
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séo (10 tiéu) cua dwong vat nguoi khac.
Thuec tién cho thdy, trong nhitng dung
cu tinh duc dwoc san xuat chuyén dung
nhdm muc dich théa man khodi cam, c

SN

“dung cu kich thich 16 tiéu” chuyén dung
dé& xam nhap vao duong vat (16 tidu) d&
dat dwoc khodi cam tinh duc. Hanh vinay
mang day du ddc diém cua mot hanh vi
quan hé tinh duc: S& dung dung cu tinh
duc; xam nhap vao co thé; va thoa man
khodi cam. Tuy nhién, trong ndi ham cta
hanh vi quan hé tinh duc khac lai khong
dé cap téi truong hop nay. Nhu vay,
trong tinh hudng trén thi nguwoi pham toi
khong dwoc coi la da quan hé tinh duc
dé xi 1y vé cac tdi c6 yéu to6 xam nhap,
nhung néu xtt ly vé hanh vi dam 6 theo
hwéng day la “hanh vi c6 tinh chat tinh duc
nhwng khong nhim quan hé tinh duc” (diém
d khoan 3 biéu 3 Nghi quyét s6 06/2019/
NQ-HDTP) thi lai vdo cung khién cudng
va thiéu chinh xac.

Do d¢, viéc xay dung ciu thanh cua
T6i dam 6 d6i voi nguroi dwdi 16 tudi nhat
thiét phai st dung dung thuat ngt, nhin
nhan vao ban chat cta hanh vi va theo
hudéng khai quat, ngan gon hon gitp bao
dam yéu cau diéu chinh day du, chinh xac
cua phap luat. Theo quan diém cua tac
gia, can sura lai khai niém hanh vi dam 6
theo huwdng nhu sau: Ddm 6 la hanh vi cia
nguwoi trén 18 tudi, tiép xiic thé chit triec tiép
hodc gidn tiép voi nguoi dwdi 16 tudi khong
nham muc dich xdm nhdp tinh duc. Nguoi
thiee hién hanh vi dam 6 tw minh hodc du dé,
ép budc nguoi dwéi 16 tudi st dung by phin
sinh duc, by phan nhay cam, dung cu tinh duc
va cic bg phan khdc trén co thé'dé'tiép xiic voi
bo phan sinh duc, by phian nhay cam cua doi
phwong hodc nguoi khic.
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2. Cac dé xuat khac c6 lién quan

2.1. Tinh chdt tinh duc

Thuat ngtt “cd tinh chat tinh duc” dwoc
nhac dén nhiéu lan nhung chua c6 dinh
nghia chinh thirc d€ xac dinh mot hanh vi
c6 tinh chat tinh duc hay khong. Diéu nay
khién nhitng nguoi tién hanh t6 tung gap
kho khan khi xac dinh mot hanh vi khong
thudc cac truong hop ma Nghi quyét so
06/2019/NQ-HDTP liét ké c6 phai la dam
0 hay khong.

Thuat ngt “cd tinh chdt tinh duc” duoc
hoc hoi nguyén mau tir cum tir “conduct
of a sexual nature” c6 nghia la hanh dong,
ngon ngl hodc vat liéu dé cap cu thé, miéu
ta hodc lién quan dén ngdn ngtr hoac hoat
dong quan hé tinh duc.

Theo quan diém ctia tac gia, thuat ng
trén can dugc dinh nghia theo nghia rong
cho toan bd hé thong phap luat lién quan
nhuw sau: “Tinh chit tinh duc” dwoc hiéu la:
Hanh vi, 10i néi, hodc do vdt, tai liéu lién quan
deén cdac hogt dong tinh duc (giao cau, hanh vi
quan h¢ tinh duc khdc), hodc nhitng hoat dong
khdc nham thda min suy nghi, xiic gidc, cdm
gidc, khodi cam vé mat tinh duc.

Trong boi canh dinh nghia cho hanh
vi dam 6 thi thuat ngr nay dwoc hiéu la
hanh vi c6 tiép xuc thé chat tryc tiép hay
gian tiép cua nguoi pham t4i véi bd phan
khac ctia nan nhan nham théa man suy
nghi, xtic giac, cam gidc, khodi cam vé mat
tinh duc.

! The Advocates for The Human Rights (2010), Sexual
Harassment is Conduct Based on Sex or of a Sexual
Nature. Ngudn truy cap: http://www.stopvaw.org/
sexual_harassment_is_conduct_based_on_sex_or_
of_a_sexual_nature#:~:text=Conduct%200{f%20a%?20
Sexual%20Nature,involve%20sexual %20activity %20
or%20language.

S0 Chuyén dé 03 - 2021

2.2. Phan hoa trach nhiém hinh sy

Hanh vi dam 6 la hanh vi tiép xtac
khong nhdm muc dich quan hé tinh duc,
thé nhung muc dich nay lai v6 cung khé
chitng minh trong thuc tién. Boi 18, muc
dich pham t0i la két qua trong y thitc chu
quan ma ngwoi pham t0i dat ra phai dat
dwockhi thiec hién hanh vi pham t6i, do d6
ma trong quad trinh truy cttu trdch nhiém
hinh s thi co quan tién hanh t5 tung gap
rdt nhiéu vuéng mac khi chtéing minh y
thitc cht quan ctia nguwoi pham t6i, dac
biét trong cac truong hop chuan bi pham
t0i, pham t0i chwa dat ddi voi cac hanh vi
c6 muc dich la quan hé tinh duc. Chinh vi
1€ d6 ma viéc phan hoéa trach nhiém hinh
sit cO0 y nghia quan trong trong cong cudc
ddu tranh, phong chong t0i pham tinh
duc.

Déi véi truong hop nay, c6 thé tham
khao kinh nghiém lap phap cta Phap:
Trong quy dinh cta BLHS Phép thi hanh
vi dam 6 cuia Viét Nam c¢6 mo ta giong
voi hanh vi “tdn cong tinh duc khdc”, nam
trong ndi ham cua khai niém “tin cong tinh
duc”. Cu thé, tai Phap thi: “bat ky cudc tin
cong tinh duc nao dwoc thyc hién bang bgo
lie, cuong bire, de doa hodc dién ra bit ngo
déu cdu thanh mdt cugc tan cong tinh duc.”
(biéu 222-22)%. Tan cdng tinh duc duoc
chia ra la Hiép dam (co sw xdm nhdp tinh
duc) va Tan cong tinh duc khac. Do d6,
hanh vi ti€p xtc thé chat ma chua co sw
xam nhdp tinh duc duwoc xép vao hanh
vi Tan cong tinh duc khéc tai Phap. Nhuw
vay, cach phan hoéa tdi pham nhu BLHS

2 Code pénal 2020. Nguon truy cap: https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=D030491
AC49F515F994DBD8A91E57A04.tplgfr38s_3?idSecti
onTA=LEGISCTA000006165281&cid Texte=LEGITEX
T000006070719&dateTexte=20200407
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ctua Phap khién qua trinh t0 tung trd nén
dé dang hon do viéc chimg minh y chi
ctia nguoi pham t6i khong con quan trong
nita ma chi dwa trén thwce té1a hanh vi da
c6 sit xam nhap hay chwa ma thoi.

Tuy nhién, viéc quy dinh nhw BLHS
Phéap sé doi hoi viéc hé thong lai cac quy
dinh cua BLHS Viét Nam vé cac toi pham
tinh duc. Trong pham vi nghién cttu cta
bai viét nay, tac gia chi ding lai ¢ viéc néu
ra nhitng bat cap va goi mé thém van de
nghién ctru.

2.3. Xdc dinh tudi ciia nan nhin

Tu6i ctia nan nhan la moét trong
nhitng yéu td quan trong nhdt dé€ xac dinh
mot hanh vi ¢6 cau thanh Toi dam 6 doi
véi nguoi dudi 16 tudi hay khong. Thuat
ngt “nguoi dwdi 16 tudi” la khai niém
moi, duoc thay thé cho cum tir “tré em”
trong BLHS nam 1999. Diéu nay thé hién
sw thong nhat, hoi nhap caa Viét Nam
trong cac van kién qudc t€ ma Nha nudc
ta tham gia.

Cac thuat nglt vé tudi trong hé thong
phap luat Viét Nam van con chua thdng
nhat, gdy nham lan cho viéc 4p dung
phép luat. Tudi duoc hiéu 1a mot khoang
thoi gian, c6 cc diém dau va cudi ciia mdi
tudi. Trong Bo luat Déan su thi tudi dwgc
st dung cung cac tie nhw “tir du”; “chua
di”; “dwéi”. Vé nguyén tac, du tudi la du
ngay, da thang, da ndm va nguoi duoc
coi la nguoi tix du 16 tudi khi bude sang
ngay sinh nhat [an tht 16 cua nguoi do,
ttee 1a khi dy nguoi d6 hoan thanh tudi 16
va bat dau tudi thir 17. Chua du 16 tudi
dwoc hiéu 1a chwa dén ngay sinh nhat [an
thit 16, con dwdi 16 tudi duoc hiéu la chwa
dén ngay sinh nhat lan th 15. Thuat ngt
“chira du” va “dwoi” trong Bo luat Dan sy
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la khac nhau.

Tuy nhién, trong BLHS thi tir tudi
dwoc st dung cung cac tue “du”; “dudi”,
“tr di”,"chwa du”. Néu tudi trong Bo luat
Dan sy dwoc coi la mot khoang thoi gian
thi tudi trong BLHS duoc coi 1a mdt moc
thoi gian. Lan sinh nhat tht 16 cua nan
nhan sé la thoi diém nan nhan “du 16 tudi”.
Néu chua du ngay, du thang, du nam du
nan nhan da dang & tudi thit 16 r6i thi van
duoc coi la “duwéi 16 tudi”. Trong BLHS,
“chira du” va “dwoi” 1a mot.

Quy dinh nay gay bat loi cho nguoi
pham t6i khi vé mat ly luan d¢ tudi cua
mot ngwoi phai dwgce hiéu la mot khoang
thoi gian, gom nhiéu diém: Bit dau, dién
ra, va két thtic. Néu nan nhan dang ¢ tudi
thit 16 nhung chua két thac (du) tudi thie
16 ma bi dam 6 thi ngwoi pham toi van bi
truy cttu trach nhiém hinh sy do thiec hién
hanh vi dam 6 véi nguoi “duwedi 16 tudi”

Tac gia cho rang, cac nha lam luat can
c6 su thdng nhat quan diém vé cach s
dung thuat ng@ khi xac dinh d¢ tudi cua
con nguoi, theo doé thi viéc quy dinh va ap
dung nhw Bo luat Dan su 1a hop ly va phu
hop véi cac tiéu chudn qudc t& nham bao
vé t0i da quyén ctia nguwoi pham ti trong
t0 tung hinh su.

2.4. Do6i tuong ctia tdi pham

Hanh vi dam 6 la hanh vi nguy hiém
cho xa@ hoi, cac hau qua cta n6 dé lai cho
nannhan vé ca thé xac1an tinh than. Nhém
déi tuong cua hanh vi dam 6 khong chi
la nhitng nguwoi dudi 16 tudi ma con rat
nhiéu phu nit va tré vi thanh nién trén 16
tudi gdp phai.

Trong mot cugc khao sat nam 2014,
co téi 2.046 nguoi tham gia phong van,
chia thanh 02 nhém: (1) Phu nit va tré em
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gai va (2) Nam gioi va nguoi ching kién.
100% nguodi tham gia nam trong d6 tudi
tte 16 tro lén. Nhom nhitng nguoi chitng
kién bao gom ca nit gidi va nam gidi, la
nhitng nguwoi thuwong xuyeén c6 mat tai cac
dia diém khao sat va c6 nhiéu kha nang
chting kién cac hanh vi quay r6i tinh duc
do6i v6i phu nit va tré em gai. Két qua khao
sat vé cac hinh thitc cua qudy rdi tinh duc
nhw sau’:

Hinh 1: Cac hinh thirc qudy ri tinh duc déi vé'i phu nir
va tré em gai & no’i céng cdng tai cac ving dé thi (%)

Phu nlrva tré em gdi Nam gidsi v ngudri chimg kifn

Bi lic mt dura tinh
8 nhin chim chim vao corthé
B{ ngudi khdc phd bay bg phin sinh duc || 19 ' 284
B) huyt sdo tréu gheo
Bj binh phim & hinh thire bén ngoai holc co thé 1335 57
8 tén tinh, quiy réi lién tyc bng tin nhin, email
Bj ép xem tranh dnh khidu dim | 2477
8 s mo, dyng cham mt cach ¢y
Bi chup/phat tan &nh cd nhan ma khang dugce dingy 267 168
8] 201 §/6p OHTD 48 duge nang digm |4 °f5
B] g0t /én OHTD A8 drgre thing chirc hodc gitrvige 0%
8icudng hidp 1 44
Bi ép phai nghe chuyén lién guan d&n tinh duc 18, 3,
B tryc tiép d& nghj QHTD "1
Cie hinh thire khic 236
Khéng gip hinh thire nao 11

Ngudn: Khao sét dudng phd *Thanh phd an toan cho phy nir vé tré em géi: Tinh kha thi?" - 2014

Khao sat trén cho thay trong s6 2.046
nguoi tham gia phong van thi c6 téi 25%
nit gidi va 42,4% nam gidi ting ching
kién hodc la d6i twong ctia hanh vi bi so
mo, dung cham mot cach c6 y — dam 0.
Nhuw vay, nit gidi trén 16 tudi la nhom doi
twong khong hé nho, thwong xuyén gdp
phai hanh vi dam 6. Hién nay, BLHS Viét
Nam chwa quy dinh hinh sy héa hanh vi
dam 6 d6i véi ngwoi trén 16 tudi co 1€ 1a do
cac nha lam luat cho rang day 1a do tudi
da co sy phat trién nhét dinh vé thé chat
1an tinh than, ¢ sw nhan thic va kha nang
tu bao vé ban than ctia minh, hau qua caa
hanh vi dam 6 chwa du de doa nghiém
trong t6i khach thé duoc Nha nudc bao
vé. Tuy nhién, nhan thitc nay tao ra mot
16 hong phap luat vo cting 16n. Khi nhiing

3 T8 chtrc ActionAid Qudc té€ tai Viét Nam (2014),
Thanh phd an toan cho phu nit va tré em gdi: Noi gidc mo
thanh sw that, tr.12

S0 Chuyén dé 03 - 2021

nguoi treong thanh 1a nguroi da phat trién
hoan thién vé ngoai hinh sé dé dang tré
thanh nan nhan cta nhitng d6i twong
thiec hién hanh vi dam 6 hon ca.

Thuc tién da chi ra rz‘?mg, phéan 16n
nhitng nan nhan cua hanh vi dam 0 la
trén 16 tudi. Theo mot cudc khao sat, cd
t6i 43,1% s6 nt cong nhan trung binh
khoang 30 tudi, ting trai qua it nhat mot
hinh thirc bao lyc va quay rdi tinh duc tai
noi lam viéc. N@ cong nhan c6 do tudi tir
25 tudi tré xudng c6 nguy co cao hon gap
1.5 Tan véi cong nhan 16n tudi hon. Ngay
23/08/2014, tai Hoi thao “Déng gdp y kién
xay dung khuyén nghi vé phong chdng
quay rdi tinh duc tai noi lam viéc” do Hoi
dong doanh nhan nit phdi hgp voi cac to
chttc lién quan t6 chitc, Bdo cdo nghién
ctu vé qudy rdi tinh duc tai noi lam viéc &
Viét Nam da dwoc cong bo. Theo do, Thac
si Nguyeén Thi Diéu Hong — Chuyén gia vé
gidi, dai dién nhém nghién ctru cho biét:
“Tinh trang qudy rdi tinh duc tai noi lam
viéc xay ra khong phan biét nhom tudi
hay nganh nghé, trinh d6 chuyén mon.
Tuy nhién, nguoi lao dong c6 do tuodi tir
18 dén 30 bi qudy roi nhiéu hon ca”*.

Hién phap ghi nhan cong dan co
quyén binh dang va dwoc Nha nudc ghi
nhan, bao vé cac quyén vé tinh mang,
danh du, sttc khoe. Piing trudc yéu cau
vé thuc tién va phap ly thi quy dinh vé
t0i dam 6 dd6i véi nguoi dwdi 16 tudi can
méd rong nhom doi twong diéu chinh dé
dam bao quyén va loi ich hop phap cta
con nguoi./.

* Thiéu Nga, Phong, chong hanh vi qudy réi tinh duc
tai cong so. Ngudn truy cap: https://baodansinh.vn/
phong-chong-hanh-vi-qrtd-tai-cong-so0-34371.htm,
truy cap 18:30, 30/05/2021
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