HIEN TUONG TREATY SHOPPING:
THACH THUC CHO CAC QUAC GIA TIEP NHAN DAU TU

NGUYEN THIKHANH*

Hién tugng treaty shopping dii da xudt hign tir kha ldu, di dugc nhiéu ludt gia trén the'gun
nghién ciiu nhung lai it dwoc quan tdm & Viét Nam. Bai viét cung cdp biic tranh tong quan vé hién
tuong nay v0i viéc xay dung dinh nghza, dua ra cic dic diém dé'nhin dang hanh vi treaty shoppmg
va danh gid nhiing tdc dong cua no téi quoc gia tlep nhdn ddau tw. Tir d6, canh tinh cdc quéc gia cin

co sw  quan tam diing muyc t&i hién tuong nay dé'c6 tim nhing bién phdp phit hop nham phong ngica
vd do1 pho v6i hanh vi treaty shopping.

Tir khéa: Treaty shopping, ddau tw quoc té.
Ngay nhdn bai: 19/8/2021; Bién tdp xong: 19/8/2021; Duyét ding: 19/8/2021

Although treaty shopping has appeared and been studied by many international jurists for a
long time, it has received little attention in Vietnam. The article generalizes this phenomenon by
building definition, giving characteristics to identify treaty shopping behavior and assessing its
impacts on the invested countries, then warn them to pay due attention to this phenomenon to find
appropriate measures to prevent and deal with it.
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1. Dat van dé

Hién tuong treaty shopping mac du da
xuat hién kha lau trén trucmg quoc t& nhung
van dang la mot van dé gay nhiéu tranh cai
trong gidi hoc thuat. Boi 1€, treaty shopping
khéng bi cdm trong cac hiép dinh dau tw qudc
t&¢' (International Investment Agreement,
sau day viét tat 1a “ITA”) va dem lai loi ich
cho cac nha dau tu (NDT). Thong qua treaty
shopping, cac NDT, dac biet cac NDT la cac
cong ty da qudc gia, cd thé dugc hudng vu
dai tir cac ITA gitta cac quoc gia ma minh
khong c6 qudc tich; hodc duoc huong ITA
vu dai hon ITA gitta cac quic gia ma minh

! Hiép dinh dau tw quoc t€ & day bao gom ca cac Hiép
dinh dau tu song phuong, da phuong va cac chuong
dau tw trong cac Hiép dinh thwong mai tw do.

2 Julien Chaisse (2015), The Treaty Shopping Practice:
Corporate Structuring and Restructuring to Gain Access
to Investment Treaties and Arbitration, 11 Hastings Bus.

L.J. 225, tr. 225-306, https://repository.uchastings.edu/

hastings_business law_journal/vol11/iss2/1, truy cap
ngay 07/07/2021.

* Rudolf Dolzer and Christoph Schreuer (2012),
Principles of International Investment Law, Oxford
University Press, 2nd edn, tr. 52.

¢ Johanna Puukka (2018), Treaty shopping in
international investment law: Setting limits on corporate
restructuring to gain access to investment protection,
University of Helsinki — master’s thesis, tr. 17.
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c6 qudc tich; hodc truc tiép khoi kién nude
tiép nhan dau tu khi phat sinh tranh chap.
Tuy nhién, & chiéu hudng nguoc lai, treaty
shopping tac dong tiéu cuc t6i cac qudc gia
tiép nhan dau tu, dadc biét 1a khi cac NDT lam
dung treaty shopping trong giai quyét tranh
chap gitta NDT va quoc gia tiép nhan dau tu.
Du dwgc nhiéu luat gia trén thé gidi nghién
cttu nhung duong nhu hién tuwong nay chua
c6 dugc nhiéu sy quan tam tai Viét Nam. Boi
vay, trong bai viét nay, tac gia sé tra 10i cau
hoi hién twgng treaty shopping la gi, no tac
dong tdi cac qudc gia ti€p nhan dau tw, trong
d6 c6 Viet Nam, nhu thé nao?

2. Khai niém treaty shopping

2.1. Dinh nghia Treaty shopping

Cho téi thoi diém hién tai, chua cd bat
ky mot dinh nghia chinh thitc nao vé “treaty
shoppmg dugc dua ra trong luat dau tw
quoc t€, va vé nguyen tac, hién twong nay
cting khong bi cam theo luat dau tw quoc t&
vi muc dich chinh xac cta IIA 1a d€ khuyén
khich dau tw. Trong khi d6, vé mat ngte
nghia, ngoai “treaty shopping”, c6 nhiéu
thuat ngtt trong tiéng Anh khac nhau duoc
st dung dé€ biéu thi hién tuong nay, nhw
“nationality planning” (lwa chon qudc tich),

* Thac si, Gidng vién khoa Phdp ludt quoc té- Truong
DPai hoc Kiém sdt Ha N6i
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“corporate restructuring”* (tai co cau cong
ty), hay “treaty abuse” (lam dung hiép wdc).
Cac thuat ngtt nay duwoc sit dung véi ham y
tich cure hodc tiéu cuc, tuy thudc vao nguoi
stt dung®. Tuy nhién, riéng thuat ngtx “treaty
shopping” thwong duoc sit dung vdi nghia
tiéu ciee nhiéu hon la nghia tich cue, xuat phat
tir thure tién ap dung luat thué quoc té&’.

Cho du la stt dung thuat ng nao thi vé
mét ban chat, cac NDT déu phai c§ gang c6
duoc quoc tich cua quoc gia nao dé dé duoc
mot ITA bao hd boi qudc tich duoc coi la diéu
kién dé€ quyét dinh mot NPT c6 dwgc ITA bao
ho hay khong?®. D€ xac 1ap qudc tich & nhiing
qudc gia c6 ITA bao ho ma NPT dang nham
t6i, NDT c6 thé thuwc hién nhiéu giao dich
phéap ly khac nhau nham tao ra da quéc tich
hodc quéc tich kép, thong qua co cau hodc tai
co cau cong ty va/hodc vién dan mot khoan
dau tehop 1¢,..°

% George Kahale III, The new Dutch sandwich: The issue
of treaty abuse, Columbia FDI Perspectives, No 48
(10/10/2011), http://ccsi.columbia.edu/files/2014/01
EDI_48.pdf, truy cap ngay 08/09/2021.

¢ Thong thuong, thuat ngit ‘treaty planning’ hay
‘nationality planning’ dwgc st dung véi ham y la hanh
vicd thé chap nhan duoc, “treaty abuse’ 1a hanh vi khong
thé chap nhan duoc. Xem thém Jorun Baumgartner
(2016), Treaty shopping in International investment law,
Oxford University Press, United Kingdom, tr. 7.

7 Céc cdng ty me thanh 14p cac cong ty con & cac qudc
gia hodc vung lanh thé dugc coi la ‘thién duong thué’
(‘tax haven’) véi muc dich duy nhat 1a lgi dung cac
hiép dinh thu€ qudc t€ d€ tranh bi danh thué hodc d€
duoc huwong mue thué cé loi hon. Xem thém Johanna
Puukka (2018), tr. 17.

8 Pao Kim Anh, Trinh Quang Hung (2017), Hién
twong Treaty shopping trong gidi quyét tranh chdp diu tw
qudc té* phan tich vy viéc Philip Morris kién chinh phi Uc
va lién hé voi Vigt Nam, Tap chi Kinh t& d6i ngoai, s6
92 (03/2017), tr. 57-72.

? Jorun Baumgartner (2016), tldd, tr. 12.

10 Vé nguyén tac, chi cic NDT dau tu nudec ngoai méi
duoc quyén truc tiép khoi kién quéc gia tiép nhan
dau tu. NDT trong nude khoéng c6 duoc quyén nay.
Xem thém Nikiema Suzy H. (2012), Best practices:
Definition of investor, International Institution for
Sustainable Development, tr. 4, https://www.iisd.org/
system/files/publications/best practices definition
of investor.pdf truy cap ngay 11/07/2021.
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Bén canh d9, c6 thé néi mot cach ngéan gon,
dong co cta treaty shopping la t6i da hda sw
bao ho phap 1y ciia cac IIA dang c6 hiéu Iuec.
Treaty shopping hudng téi muc dich tiép can
voi cac IIA ma dang ra NPT khong duoc bao
ho hodc lira chon mét ITA véi nhitng quy dinh
vé bao ho dau tu ¢ loi hon. Tham chi, NDT
trong nudc cd thé st dung treaty shopping dé
c6 thé truc tiép khoi kién qudc gia ciila minh ra
trudce trong tai dau tw quoc t€.1°

Tt nhiing phan tich trén, c6 thé hiéu treaty
shopping la hanh vi lyra chon qudc tich ciia cac nha
diu tw (thong qua cdc giao dich phdp 1y khic nhau)
nham t6i da hoa sw bdo hd dau twe ciia cic I1A v6i
kha nang khoi kién truec tiép quoc gia tiép nhin
ddu tw trieée trong tai quoc té.

2.2. Ddc diém ciia treaty shopping

2.2.1. Chil thé’thuc hién treaty shopping

Chu thé thyc hién treaty shopping la NDT
(investor) duoc dinh nghia trong cac IIA.
NDT c6 thé la thé nhan hodc phap nhan. Tuy
nhién, thue tién cho thay, treaty shopping chit
yéu duoc thuc hién boi phap nhan, du ré“mg
khong loai trir treong hop thé nhan ciing thay
d6i quoc tich hodc xac 1ap qudc tich kép (hodc
da qudc tich) d€ c6 dugc sy bao hd cua cac
hiép dinh dau tu khac nhau. Boi 1€, thé nhan
thuong kho c6 da qudc tich do sy han ché
cua luat qudc t&€ va nhiéu qudc gia 4p dung
nguyén tac mot qudc tich. Do d6, thé nhan
thuong kho tién hanh treaty shopping. Tuy
nhién, han ché nay chi la twong d6i, boi thuc
t€'1a cac thé nhan voi tu cach la NDT thuong
tien hanh dau tw thong qua cac phap nhan
(cong ty trung gian); trong d6, NDT la nguoi
kiém soat khoan dau tw ha nguon.

D¢ thuc hién treaty shopping, thé nhan
hodc phap nhan phai dap tng du cac tiéu chi
dé€ tro thanh NDT theo quy dinh ctia cac ITA.
C6 thé nodi, quoc tich chinh 1a chia khda ctia ca
thé nhan va phap nhan dé tham nhap duoc
vao mot ITA hudng t6i su bao ho dau tu' boi
hau hét cac hiép dinh dau tu st dung qudc

' M. Skinner, C.A. Miles, S. Luttrell (2010), Access and
advantage in investor-state arbitration: The law and practice
of treaty shopping, Journal of World energy law &
business, vol3. No.3, Oxford University Press, tr. 270.
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tich la co s& dé€ xac dinh NDT™. Tuy nhién, cac
ITA thwong dua ra dinh nghia NDT kha rong,
dac biét quoc tich cia NDT phap nhan duoc
xac dinh bgmg cac tiéu chi khac nhau, nhw noi
thanh 1ap, tru so, hay noi kiém soat,..." Diéu
nay tao diéu kién cho cac NDT ¢6 dwoc qudc
tich can thiét, tir d6 thuc hién hanh vi treaty
shopping mot cach dé dang.

2.2.2. DBéi twgng cuia treaty shopping

Doi tuong cta treaty shopping la khoan
dau tu (investment) — tai san dwoc IIA bao
vé'. Tuong tu nhu NDT, khoan dau te mudn
duocbado ho cling phai dwoc dinh nghia trong
ITA. Viéc xac dinh khoan dau tu nao duoc IIA
bao ho cling phtic tap bdi ¢ nhiéu cach dinh
nghia khoan dau tu khac nhau duoc dwa ra
trong cac IIA khac nhau.

Neéu nhu khi xac dinh NDT dwoc bao ho,
cac ITA thuong dua trén co so 1a quoc tich thi
phan 16n cac hiép dinh dau tu dya trén tai
san d€ dinh nghia dau tu’. Tuy nhién, cac
loai tai san ton tai dwdi nhiéu hinh thiec khac
nhau va ngay cang gia tang theo thoi gian,
khién cho “dau tu” trd thanh mot thuat ngte
mo va mo ho. Bén canh d6, mot so IIA dinh
nghia dau tw rat rong, cho phép bao ho dai
v6i ca nhiing khoan dau tu truc tiép va dau
tw gian tiép. Trong treong hop NDT la mot
tap doan vdi cau trac phtee tap, viéc bao ho
ca dau tu truc tiép va gidn tiép c6 thé dan téi
nhiéu chu thé c6 quyén khoi kién qudc gia
ti€p nhan dau tu (thong qua viéc 1ap ra cac

2 UNCTAD (2011), Scope and Definition, UNCTAD
Series on Issues in Interntional Investments
II, UNCTAD/DIAE/IA/2010/2, United Nations
Publication, Switzerland, tr. 5.

5 Vi du Hiép dinh dau tv song phuwong gitta Ha Lan
va Burundi sit dung duy nhat moét tiéu chi d€ xac dinh
NDT phap nhéan la noi thanh 14p (Diéu 1.b); Hiép dinh
dau tu song phuong gitta Bangladesh va Dtec stt dung
dau hiéu tru s& dé€ xac dinh NDT dwoc bao ho (Diéu
8.4.a); Hiép dinh dau tu song phuong gitta Burkina
Faso va Chad quy dinh NDT dwgc bao ho la “phap
nhan duoc thanh 1ap theo phéap luét ctia bat ky qudc
gia nao, duoc kiém soat, mot cach truc tiép hodc gian
tiép, boi cong dan ctia mot bén ky két,...” (Diéu 1.2).
14 UNCTAD (2011), tldd, tr. 6.

5 UNCTAD (2011), tldd, tr.5.

$6 04 - 2021

cong ty danh nghia)™®.

2.2.3. Muc dich ctia treaty shopping

Muc dich ctia treaty shopping 1a toi da hoa
st bao ho phap ly cua cac IIA dang c6 hiéu
luc, cu thé:

- NDT tim kiém su bao h ma dang ra
khong c6 duogc tir cac hiép dinh. Vi dy, NDT
cua quoc gia A (khong 6 ITA véi qudc gia B)
c6 thé dugce bao ho boi ITA gitra qudc gia B va
C bang cach xac lap qudc tich tai quoc gia C
thong qua co cdu khoan dau tu;

- NDT tim cach huong loi tit nhitng noi
dung bao ho riéng biét co lgi hon trong cac
hiép dinh. Vi dy, NDT ctia quoc gia A (c6 IIA
vOi qudc gia B) ¢ thé cau truc khoan dau tw
dé xac lap quoc tich cia qudc gia C d€ nhan
duoc su bao ho cua IIA gitra quoc gia B va C
vi ITA nay c6 nhiéu diéu khoan c6 loi hon cho
NDT;

- NDT tim kiém 1¢i ich ttr quy dinh vé thu
tuc hodc quy dinh khac trong cac diéu khoan
veé giai quyét tranh chdp cua mot hiép dinh cu
thé. Tham chi, NDT trong nudc ¢6 thé co cau
khoan dau tu ctia minh dé xac lap qudc tich
ciia quoc gia B da ki ITA v6i qudc gia minh dé
c6 thé khoi kién chinh qudc gia ctia minh ra
trong tai quoc té.

2.2.4. Cdch thiec thiee hién treaty shopping

D¢ thuc hién treaty shopping, cac NDT
thuong tim cach tao qudc tich kép hodc da
qudc tich dé€ dwgc coi la NDT duwoc mét ITA
bao hg. Co cau hodc tai co cau cong ty la cach
thitc chinh d€ cong ty c6 da qudc tich va tix d6
NDT duoc bao ho boi nhitng hiép dinh dau
tw ¢6 191 hon. Thuc t€ cho thay, NDT ¢ thé c6
duoc qudc tich mong mudn theo mot trong
hai cach co ban sau:

- NDT thanh lap mot phdp nhan “danh
nghia” tai qudc gia ma minh dang mudn
c6 qudc tich. Cach thitc nay duwoc sit dung
rong rai trén thuc t€ boi cac NDT va khong
hiém gap trén thuc té, thé hién qua nhiéu vu
viéc dién hinh, nhw Tidewater v Venezuela®

16 UNCTAD (2011), tldd, tr.12-13.

7 Tidewater Inc, Tidewater Investment SRL, Tidewater
Caribe, CA, Twenty Grand Offshore, LLC, Point Marine,
LLC, Twenty Grand Marine Service, LLC, Jackson Marine,
LLC and Zapata Gulf Marine Operators, LLC v Bolivarian
Republic of Venezuela, ICSID Case No ARB/10/5, Decision
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va Lao Holdings NV v Lao Peoples Democratic
Republic®®,... Khi ap dung cach thtec nay,
quoc gia “muc tiéu” ma NDT lya chon dé
thanh lap phdp nhan danh nghia thuong la
cac quoc gia c6 chinh sach wu dai cho viéc
mo cong ty, tha tuc don gian, chi phi thap,
va tich cueec tham gia ky két ITA véi nhiéu
quoc gia khac trén thé giéi’;

- NDT chuyén nhuwong khoan dau tu
cua minh cho mot cong ty dang hoat dong
ma dugc coi la ¢6 qudc tich theo quy dinh
ctia ITA ma NDT dang nham t6i. Cach thitc
nay con dugc biét dén voi tén goi la “chuyén
quyén khoi kién” (“transfer of claims”)® hay
“phuong thitc phoenix” (“phoenix option”)*.
Du v6i tén goi nao, vé coban, cach thit hai nay
dwoc NDT st dung khi da phat sinh tranh
chdp véi quoc gia ti€p nhan dau te va NDT
cam thdy rang ho khong nhan dwoc s bao hd
phap ly do qudc tich cia minh. Trén thuc té,
NDT chuyén quyén khoi kién cia minh cho
mot NDT khéc véi co hodi chién the“ing cao hon
trudc quoc gia tiép nhan dau tu boi sw bao ho
cua BIT chi danh cho NPT c6 qudc tich®.

Thuec t€ cho thdy, cach chuyén quyén khoi
kién duoc cac NDT 4p dung it hon so vdi cach
dau tién® do cach thic nay tiém an nhiéu rui
ro hon. Tuy nhién, ngay cang c6 nhiéu nhiing
vu viéc ISDS duoc khoi dong boi cac NDT
theo cach thttc nay, vi du Phoenix Action Ltd v
Czech Republic**, Philip Morris Asia Limited v the

on Jurisdiction (8 February 2013) doan 184, http://icsidfiles.
worldbank.org/icsid/ ¢y ops/OnlineAwards/C961/
DC2972_En.pdf truy cap ngay 12/07/2021.

8 Lao Holdings NV v The Lao People’s Democratic
Republic, ICSID Case No ARB(AF)12/6, Decisionon
Jurisdiction (21 February 2014), https://www.italaw.
com/sites/default/files/case-documents/italaw3108.
pdf, truy cap ngay 12/07/2021.

¥ Pao Kim Anh, Trinh Quang Hung (2017), tldd, tr. 57-72.
? Jorun Baumgartner (2016), tldd, tr. 14-15.

21 Xudt phét tiv vu kién Phoenix Action Ltd v Czech
Republic, xem thém M. Skinner, C.A. Miles, S. Luttrell
(2010), tr. 269.

2 Nikiema Suzy H. (2012), tldd, tr.4.

3 Jorun Baumgartner (2016), tldd, tr. 14-15.

% Phoenix Action Ltd v The Czech Republic, ICSID
Case No ARB/06/5, Award (15 April 2009), https://
www.italaw.com/sites/default/files/case-documents/
ita0668.pdf, truy cap ngay 14/07/2021.
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Commonuwealth of Australia®, hay Mihaly v Sri
Lanka*, hodc Loewen Group and Raymond Loewen
v United States”. Thuc tién nay phét trién dén
muec hinh thanh khéi niém “budn ban quyén
khoi kién BIT” (“trafficking in BIT claims”).®

2.2.5. Thoi diém thuee hign treaty shopping

Treaty shopping c6 thé duoc thuc hién
vao thoi diém trudc hodc sau khi phét sinh
tranh chap gitta NDT va qudc gia ti€p nhan
dau tu, bao gom:

Treaty shopping tién tranh chdp (pre-dispute
treaty shopping) duoc thiec hién khi NDT
chwa xay ra tranh chap véi quoc gia tiép nhan
dau tu. NDT co cau khoan dau tu ctia minh
d€ duoc bao hd boi mot BIT ¢6 1oi hon trong
sudt qud trinh dau tu hodc tham chi trudc
khi bat dau tién hanh dau tu ¢ qudc gia tiép
nhan dau tw. Thuc tién cho thdy, khi thuc
hién treaty shopping tién tranh chap, NDT sé
chiém wu thé hon néu cé tranh chdp véi qudc
gia tiép nhan dau tu, nhu trong vu Tidewater
Investment and Tidewater Caribe v Venezuela®;

Treaty shopping hdu tranh chip (post-dispute
treaty shopping) duoc NDT thurc hién sau khi
tién hanh hoat dong dau tu va khi tranh chap
da phét sinh. Khi d6, NDT & gang c6 dugc
qudc tich can thiét d€ duocbao hg boi mot BIT
c6 diéu khoan cho phép NDT khoi kién qudc
gia tiép nhan dau tu trude trong tai qudc t€

# Philip Morris Asia Limited v the Commonwealth of
Australia, UNCITRAL, PCA case no. 2012-12, Award
on Jurisdiction and Admissibility 17 December 2015,
available at https://www.italaw.com/sites/default/
files/case-documents/italaw7303_0.pdf, truy cap
ngay 13/07/2021.

% Mihaly International Corporation v Democratic
Socialist Republic of Sri Lanka, ICSID Case No.
ARB/00/2, Award (15 March 2002), https://[www.
italaw.com/sites/default/files/case-documents/
ita0532.pdf, truy cap ngay 13/07/2021.

¥ Loewen Group Inc and Raymond Loewen v United
States of America, ICSID Case No. ARB(AF)/98/3,
Award (26 June 2003), https://www.italaw.com/sites/
default/files/case-documents/ita0470.pdf, truy cap
ngay 13/07/2021.

% M. Skinner, C.A. Miles, S. Luttrell (2010), tldd, tr. 269.
? Tidewater Investment SRL and Tidewater Caribe
CA v Bolivarian Republic of Venezuela, ICSID Case
No ARB/10/5, Decision on Jurisdiction (8 February 2013).
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va/hogc cho phép NDT c6 co hdi chién thang
cao hon trude qudc gia tiép nhan dau tu.

So voi treaty shopping tién tranh chap,
treaty shopping hau tranh chap duong nhuw
dem lai co hoi dwgc bao hd boi IIA mong
manh hon cho cac NDT, nhu trong vu Phoenix
Action Ltd v Czech Republic®.

3. Tac dong ctia treaty shopping déi voi
qudc gia tiép nhan dau tw

Maic du khong duoc coi la mot hanh vi vi
pham phép luat quoc t€ ciing nhu khong bi
cam trong cac ITA nhung treaty shopping tac
dong tiéu cuc dén qudc gia ti€p nhan dau tu.
Cu thé:

Thir nhit, pham vi bao ho ctia IIA bi mé
rong theo hudng khong dy doan duoc trude
va vuot qua sy dong thuén (consent) ctia cac
qudc gia thanh vién IIA do NDT cua qudc
gia thit ba khong phai la thanh vién ITA cling
c6 thé tiép can voi nhing wu dai vé dau tw
ma cac qudc gia thanh vién danh cho NDT
cua minh®. Cé thé noi, treaty shopping lam
giam di tinh chac chan ctia phép luat (legal
certainty) khi ban than qudc gia ky két ITA
cting khong lueong triede dueoe mot cach chinh
xac pham vi cam két cia minh trong cac diéu
woc do™

Thit hai, nguyén tac c6 di c6 lai chi 4p dung
gitta cac bén lién quan bi pha v khi ma qudc
gia tiép nhan dau tu phai thuc hién cam két
bao hd d6i véi NDT cua mot qudc gia thit ba
trong khi quoc gia d6 khong co bat ky nghia
vu nao theo ITA®. N6i mot cach khac, qudc gia
thanh vién ITA phai tién hanh bao h d6i véi
NDT ctuia qudc gia thit ba, trong khi qudc gia
th ba khong cd nghia vu bao ho d6i véi NDT
cua mot trong cac qudc gia thanh vién ITA do.
Nguyén tac cd di c6 lai con bi anh hurdng trong
truong hop mot vu tranh chap trong nuwde bi
qudc t€ héa* khi NDT trong nudc ¢6 tinh co

% Phoenix Action Ltd v Czech Republic, ICSID Case
No ARB/06/5, Award (15 April 2009).

3 Xem thém Dao Kim Anh, Trinh Quang Hung
(2017), tldd, tr. 57-72.

%2 Nikiema Suzy H., (2012), tldd, tr.6.

# Utku Topcan (2014), Abuse of the right to access
ICSID arbitration, ICSID review, no. 29/3, tr. 627-647.
3 ]. Primec, Enemy of the state: is treaty shopping in
contradiction with the rationale of investment law?, Master
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cau lai khoan dau tw d€ dwoc quyén khoi kién
triee ti€p Chinh phtl cia minh truede trong tai
quéc t&. Nguyen tac ¢ di c6 lai trong truong
hop nay duoc hiéu la qudc gia tiép nhan dau
tee phai nhan dweoc mot 1oi ich nao dé (chinh 1a
khoan dau tu nudc ngoai vao quoc gia minh)
khi ddnh déi quyén mién trir te phap dé'bi xét
xtr trudc trong tai quoc té. Trong khi do, vé
mdt ban chat, khoan dau tu nay von la khoan
dau tw trong nudc, tranh chdp xay ra hoan
toan 1a tranh chdp ndi bd, qudc gia tiép nhan
dau tw khong nhan lai dwoc bat ky loi ich nao
cho sy danh d6i cia minh.

Thit ba, treaty shopping lam gia tang nguy
co bi khoi kién trude trong tai dau tu quoc t€
clia quoc gia tiép nhan dau tw. Boi 16 Chinh
phu nude tiép nhan dau tw phai d6i mét voi
cac khiéu kién ttr ca nhitng NDT ma ban dau
khong c6 quyén khoi kién theo ITA. Tham chi,
ngay ca cac NDT trong nudce cling ¢6 thé khoi
kién chinh nha niéc minh nhuw trong vu Tokios
Tokeles v Ukraine®. Ngoai ra, cdc NDT nuéc
ngoai cd thé vién dan nhiéu ITA cho cling mot
tranh chdp, do d6, qudc gia tiép nhan dau tw
c6 thé phai ding trude rat nhiéu vu kién doi
v6i cuing mot khoan dau tu va cing mot tranh
chap®. Bat 1oi nay da dwoc chiing minh trén
thuee t& qua vu CME v Czech Republic va Lauder
v Czech Republic. Cong hoa Séc da phai doi
mat vdi hai vu kién do hai cht thé khac nhau
khoi xudng véi cung mot tranh chap®. Nhuw
vay, quoc gia tiép nhan dau tu cd thé phai déi
mét véi nhitng vu tranh chdp nam ngoai du

thesis — University of Amsterdam, tr. 35-36, http://arno.
uva.nl/document/621905 truy cap ngay 16/07/2021.

% Tokios Tokeles v Ukraine, Case no. ARB/01/18,
award 26 Jul 2007, https://www.italaw.com/sites/
default/files/case-documents/ita0866.pdf, truy cap
ngay 21/07/2021.

% Ngb6 Qudc Chién (2017), Hign twong truc lpi cdc quy
dinh vé bdo hg dau tw thong qua kij thudt Treaty shopping,
Tap chi Nha nuwdc va Phap luat sd 10/2017, trang 43-55.
% N. Bernasconi-Osterwalder & L. Johnson (edited)
(2011), Internatinal investment law and sustainable
development: Key cases from 2000-2010, International
Institute for Sustainable Development (IISD), tr. 33-
41, https://www.iisd.org/system/files/publications/
int_investment law_and sd key cases 2010.pdf,
truy cap ngay 15/07/2021.
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HIEN TUONG TREATY SHOPPING:...

tinh cua ITA ma qudc gia d6 ki két.

Thit twr, ngan sach ctia qudc gia ti€p nhan
dau tu ding trude nguy co bi tham hut. Khi
vuréng vao cac vu kién, du thang hay thua,
qudc gia bi khoi kién van phai chiu gdnh néng
chi phi ndng né, nhat la khi qudc gia tiép nhan
dau tu 6 nguy co phai ding truede rat nhiéu
vu kién voi cing mét khoan dau tu va cung
mot tranh chap. Ngan sach qudc gia dang
tredc nguy co bi tham hut boi nhitng khoan
dén bu hodc chi phi trong tai va cac khoan
chi phi khac nhu phi cho ¢d van phép ly, phi
thué chuyén gia, tham chi phi sit dung co so
vat chat ctia co quan trong tai®. Trung binh,
cac quoc gia bi thua kién phai boi thuong cho
NDT khoéng 81,4 triéu USD*, nhung cting cd
treong hop 1én tdi 50 ty USD nhu trong vu
Yukos Universal Limited (Isle of Man) v. Russian
Federation®. Trong khi d6, khoan tién nay c6
thé duoc st dung cho muc tiéu phat trién bén
ving ma Lién Hop Qudc dua ra*l.

Thir ndm, treaty shopping c6 thé lam suy
giam sy diéu tiét/quan ly caa Chinh phu lién
quan dén linh vuc dau tu. Diéu nay thé hién
qua viéc Chinh phu gap kho khan trong viéc
ban hanh quy dinh lién quan dén stic khoe
cong dong, an sinh xa hdi va bao vé moi
truong vi ¢6 thé anh huwong téi quyén cua

% Xem Diéu 59, 60(1), 61(2) ICSID Convention and
Administrative and Financial Provisions. Xem thém
D. Rosert (2014), The Stakes are high: A review of the
financial costs of investment treaty arbitration, International
Institute for Sustainable Development (IISD).

¥ Hodgson, M. (2014), Investment treaty arbitration: How
much does it cost? How long does it take?, http://www.

allenovery.com/publications/en-gb/Pages/Investment-
Treaty-Arbitration-How-much-does-it-cost-How-long-
does-it-take-.aspx truy cap ngay 30/06/2021.

% Yukos Universal Limited (Isle of Man) v. Russian
Federation, UNCITRAL (PCA Case No. AA 227);
Veteran Petroleum Limited (Cyprus) v. Russian
Federation, UNCITRAL (PCA Case No. AA 228);
Hulley Enterprises Ltd. (Cyprus) v. Russian
Federation, UNCITRAL (PCA Case No. AA 226). The
Final Awards of 18 July 2014 xem tai http://www.
pca-cpa.org/showpage.asp?pag id=1599. Céac bén
khoi kién la Hulley Enterprises dwoc hudng 39,97 ty
USD, Veteran Petroleum duwoc 8,2 ty USD va Yukos
Universal duoc 1,85 ty USD, tong cong la 50 ty USD.
4 Xem thém Jorun Baumgartner (2016), tldd, tr. 59-60.
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NDT nudc ngoai va do d6 lam tang nguy co
bi khoi kién2. Bén canh d6, ndm bat duoc ndi
lo so ctia cac qudc gia trede nguy co bi kién,
cac NDT c¢6 thé tién hanh cac cudc thuong
lwong khong chinh thitc véi cac chinh phu
nhdm muc dich dan xép cac khoan thanh
toan hoac giam bot cac bién phap quan ly (dw
kién)®. Trong nam 1994 va 2001, Canada da
phai dung viéc ban hanh quy dinh vé han
ché thudc 14 vi nguy co bi nganh cong nghiép
thudc 14 khoi kién theo chuwong 11 NAFTA*.
Madc du tdc dong nay ctia treaty shopping con
dang gay tranh cai va rat kho dé€ co thé ching
minh duoc nhung day ciing la mot trong sd
nhitng kha nang c6 thé xay ra®, nhat la khi da
c6 nhitng vi du thuce t€ chtiing minh.

Bén canh nhitng tdc dong co ban néu trén,
treaty shopping c6 thé gay ra nhitng tac dong
tiéu cuc khac doi véi quoc gia tiép nhan dau
twe. Mot s8 y kién cho rang treaty shopping
lam nay sinh tinh trang “canh tranh” ctia cac
hiép dinh dau tw, c6 thé lam thay do6i dinh
huéng dam phan hiép wdc cua cac qudc
gia*. Khi d6, cdc qudc gia phai dam phan
nhitng hiép dinh c6 cac quy dinh vé thu tuc
vandi dung hdp dan hon véi cac NDT nham
thu hut dau tw nwdc ngoai. Ngoai ra, treaty
shopping tac dong tiéu cuc toi san choi binh
dang gitta NDT nudc ngoai va NDT trong
nudc, nhat la d6i vdi cdc NDT vira va nho?.
Boi 1€, cac NDT 16n la cac cong ty da qudc
gia c6 thé dé dang tdi cdu trtic cong ty dé co
duoc qudc tich ctia mét qudc gia nhat dinh,

427, Primec, tldd, tr. 34.

# Gallagher, K.P., & Shrestha E. (2011), Investment treaty
arbitration and developing countries: A re-appraisal, Global
Development and Environmental Institute, Working

Paper No. 11-01, Xem tai http:/ase.tufts.edu/gdae/

Pubs/wp/11-01TreatyArbitrationReappraisal.pdf, tr.5.
# Kyle Tienhaara (2011), Regulatory Chill and the Threat

of Arbitration, in Chester Brown and Kate Miles (eds),
Evolution in Investment Treaty Law and Arbitration,
Cambridge University Press, 606, 608.

# Jorun Baumgartner (2016), tldd, tr. 65.

# Gaukrodger, D. & K. Gordon (2012), Investor-State
Dispute Settlement: A Scoping Paper for the Investment Policy
Community, OECD Working Papers on International
Investment, No. 2012/03, OECD Publishing, tr. 57.

¥ Jorun Baumgartner (2016), tldd, tr. 63-64.
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NGUYEN THI KHANH

va c6 da nguodn luc tai chinh dé chi tra cho
nhitng khoan phi tu van cau tric doanh
nghiép cling nhu tham gia vao qua trinh
t0 tung tai trong tai qudc t€. Trong khi do,
cac cong ty vira va nho duong nhw kho céd
thé thuc hanh treaty shopping do khong c6
nhiing loi thé do.

V6i nhitng tac ddng néu trén, cac qudc
gia can c6 sy quan tam dung muec t6i hién
teong treaty shopping va c6 nhitng bién
phap thich hop nham ngén ngtra va doi
pho vdi hién teong nay. Mot trong nhitng
cong viéc ma cac quic gia nén thuce hién 1a
nghién cttu cac vu tranh chdp thuc t€ gitta
NDT va qudc gia ti€p nhan dau tv duoc giai
quyét boi trong tai dau tu qudc t€ boi day
la hién tuong con dang tranh cai va cac hoi
dong trong tai dau tw c6 cach tiép can khac
nhau d6i véi hién tuong nay. Viéc nghién
ctru cac phan quyét cta trong tai co thé gitp
cac qudc gia nam bat duoc quan diém cia
trong tai d€ tir do: (i) Pam phan cac IIA
véi nhitng quy dinh vé NDT, khoan dau
tw duwoc ITA bao ho va cac diéu khoan khac
nhim han ché sy lam dung hiép wdc cta
NDT mot cach ro rang, cu thé va chat ché;
(ii) Rat ra nhitng kinh nghiém trong thu
thap chitng ct, lap luan khi bi khai kién; va
(iii) Lwa chon duoc trong tai vién giai quyét
tranh chap phu hop./.
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