MOT S0 GIAI PHAP NANG CAO CHAT LUONG CONGTO
TRONG QUA TRINH GIAI QUYET CAC VU AN HINH SU MUA BAN NGUGI
DAP UNG YEU CAU TRONG GIAI DOAN HIEN NAY

LE MINH LONG*

Téi pham mua bdan nguoi trong nhitng nim qua dién bién con phiic tap, da dang, quy mo
vad thit doan hoat dong ngay cang nghiém trong, tinh vi; nhiéu vu pham tdi cé 6 chikc, c6
s cdu két chdt ché va c6 tinh xuyén qudc gia, c6 sy ciu két giita cac d6i tuong trong nudce
va nude ngodi. Bén canh nhiing két qua da dat duoc, trong cong tdc thuc hanh quyén cong
t0 trong qud trinh gidi quyét cdc vu dn ndy 6 mot so Vién kiém sdt van con ton tai, thiéu
s6t. Viéc nghién cibu cdc nguyén nhin dé dwa ra nhiing gidi phdp ning cao chit luong cong
0 trong qud trinh gidi quyét cdc vu dn hinh sy mua bdan nguoi ddp ting yéu cau trong giai
doan hién nay la hét siic can thiét.
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Human trafficking in recent years is still complicated and diverse. The scale and
methods are becoming more and more serious and sophisticated. In many cases, there
has been the involvement of organized crimes with close collusion and activities
between domestic and foreign entities. However, the Procuracy may still experience
some shortcomings to exercise the right to prosecution in handling human trafficking
cases. It is essential to study these causes and recommend solutions to improve the

quality of prosecution in the process of handling human trafficking cases.

Keywords: Crimes, human trafficking, exercise the right to prosecution, the Procuracy.

€ dau tranh c6 hiéu qua doi

voi toi pham mua ban nguwoi,

ngay 31/12/2015, Thi tuéng
Chinh phu da ban hanh Quyét dinh s&
2546/QD-TTg phé duyét Chuong trinh
phong, chong mua ban nguoi giai doan
2016 -2020. Quan triét va thiec hién nghiém
tuc cac chuong trinh phong chdng, mua
ban nguoi cua Chinh phu, trong nhiing
nam qua, cac co quan tién hanh té tung da
phoi hop chat ché, ap dung dong bo cac
bién phap ddu tranh, kip thoi phat hién,
khoi to, diéu tra, truy td va xét xtt nghiém
minh d6i véi loai tdi pham nay. Két qua
ttt nam 2016 dén nam 2020, toan qudc da
phét hién, khoi to, diéu tra tdng sd 508
vu/930 bi can vé Toi mua ban nguoi, mua
ban nguoi dudi 16 tudi. Vién kiém sat
nhan dan (VKSND) cac cap da quyét dinh
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truy t6 va thwc hanh quyén cong t6, kiém
sat xét xtr 502 vu/918 bi can vé Toi mua
ban ngwoi, mua ban nguoi dwdi 16 tudi;
trong do6 ¢ nhiéu bi cao da bi tuyén phat
véi muc an cao, thé hién sy nghiém minh
cua phap luat, c6 tdc dung ran de, gido
duc, dwoc du luan xa hoi dong tinh ung
ho. Ngoai ra, cac toi pham khac lién quan
dén mua ban nguoi ciing dwoc kip thoi
phat hién va x& ly. Két qua cac co quan
tién hanh t6 tung da phat hién, khoi t& 266
vu/460 bi can; truy t6 193 vu/304 bi can va
xét xtr la 189 vu/306 bi cdo pham cac toi:
T6i mua ban chiém doat mé hodc bo phan
co thé nguoi’; Toi to chirc mang thai ho vi

* Tién si, Vu truong Vu Thuc hanh quyén cong t6va kiém
sdt diéu tra dn trdt tw xd hoi, Vién kiém sat nhan dian
t6i cao.

1 Khoi td, truy t6 va xét xte: 08 vu/ 09 bi can.
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muc dich thwong mai* Téi vi pham quy
dinh vé xuat canh, nhap canh, t¢i ¢ lai Viét
Nam trai phép? Toi t6 chiic, modi gidi cho
nguoi khac xudt canh, nhap canh hodc ¢
lai Viét Nam trai phép? Toi t6 chirc, moi
gioi cho nguoi khac tron di nuwdc ngoai
hodc ¢ lai nudc ngoai trai phép®.

Dat dwoc nhitng két qua trén 1a do nd
lwc cta co quan tién hanh t6 tung cac cap.
Trong d6, nganh Kiém sat nhan dan da
thuc hién c6 hiéu qua trong viéc nang cao
chat luong hoat dong cdng to trong qua
trinh giai quyét cac vu &n mua ban nguoi.
Lanh dao VKSND cac cap thuc hién hoat
dong cong td sdm hon, cht dong, sau sat,
toan dién, trach nhiém hon. VKSND cac
cap da kiém sat chat ché hoat dong xac
minh, diéu tra, thu thap ching c ctia Co
quan diéu tra, than trong trong viéc xét
phé chuan cac quyét dinh t6 tung, dac biét
la cac quyét dinh lién quan dén quyén con
nguoi, qud trinh kiém sat da ban hanh cac
yéu cau diéu tra d€ ho tro Co quan diéu
tra lam ro su that vu 4n. Kiém sat vién da
tang cuong thuc hién bién phap truc tiép
xac minh t6 gidc, hoi cung bi can, 18y 10i
khai d€ danh gia tinh khach quan cta cac
chitng ct da thu thap duoc, kip thoi phat
hién nhitng thiéu sét vi pham cta Diéu tra
vién, can b¢ diéu tra trong viéc thu thap
chiing ctt va kién quyét kién nghi, khang
nghi yéu cdu khac phuc vi pham. Két qua
nang cao chat lwgng cong to da bao veé tot
quyén con nguoi trong td tung hinh s,
khong dé xay ra vu an mua ban nguoi nao

2 Khoi t6 09 vu/18 bi can, truy t& 07 vu/17 bi can va
xét xt 06 vu/15 bi cao.

3 Khoi t6 08 vu/13 bi can, truy t& 06 vu/11 bi can va
xét xt¢ 06 vu/11 bi cao.

+ Khoi t6 44 vu/89 bi can, truy t& 18 vu/33 bi can va
xét xtr 17 vu/32 bi cao.

5 Khoi t6' 197 vu/331 bi can, truy t6 154 vu/234 bi can
va xét xtr 152 vu/239 bi cdo.
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khoi t6 diéu tra, truy t0 sau d6 phai dinh
chi diéu tra do khong pham tdi hoac Toa
an tuyén do khong pham tdi. Diéu nay
da tao duoc sy chuyén bién tich cuc vé
nhan thie, gdép phan nang cao chat luong
cong tac diéu tra, truy to, xét xtr cac vu
an hinh sy, han ché& dang ké cac truong
hop oan, sai va bo 1ot t6i pham... VKSND
ngay cang khang dinh dwoc vai tro, vi tri
quan trong trong qua trinh giai quyét vu
an hinh su noéi chung, cac vu an mua ban
nguoi ndi riéng, tirng budc cing cd niém
tin cua BDang, Nha nudc va nhan dan déi
v6i nganh Kiém sat nhan dan.

bé dap tng yéu cau dau tranh phong,
chong t0i pham ndi chung, tdi pham mua
ban nguoi noéi riéng, dap tng yéu cau
trong tinh hinh mdi, thwc hién c6 hiéu
qua cac Nghi quyét ctia Qudc hdi vé cong
tac nay, Vién truong VKSND t6i cao da
ban hanh Chi thi s6 05/CT-VKSTC ngay
27/4/2020 vé “Tang cuong trach nhiém
cong to trong giai quyét cac vu an hinh
su, dap ung yéu cau dau tranh chong toi
pham” (goi tat1a Chi thi s6 05) nham nang
cao chat lwgng, hiéu qua cdng tac xac minh
to gidc toi pham, khoi to, di€u tra, truy to
va xét xtr cac vu an hinh sy, bao dam viéc
truy cttu trach nhiém hinh sy dung nguoi,
dung toi, dung phap luat, han ché dén
murc thdp nhat viéc bo lot tdi pham, kién
quyeét khong dé€ xay ra oan, sai.

Ngay sau khi ban hanh, Chi thi s6 05
da dwoc quan triét, trién khai toi cac Kiém
sat vién, Diéu tra vién trong toan nganh
Kiém sat nhan dan dé thong nhat nhan
thiec v€ sy can thiét va y nghia cua viéc
tang cuong trach nhiém cong to trong giai
quyét cac vu an hinh sy. Khi xay dung
ké hoach cong tac nam, VKSND cac cap
phai xac dinh n¢i dung tang cuong trach
nhiém cong td trong giai quyét cac vu an
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hinh sy la nhiém vu trong tam, la khau dot
phéa va nghiém tuc trién khai thwe hién.
Nhiéu Vién kiém sat dia phwong da chu
ddng phdi hop véi cac co quan tién hanh
t0 tung cung cap xay dung Quy ché phoi
hop trong qua trinh xac minh t& giac, tin
bao tdi pham, khoi td diéu tra, truy td cac
vu 4n hinh sg nhdm dau tranh véi cac loai
t0i pham, bao dam thuc chat, hiéu qua.

Tuy nhién, bén canh nhing két qua da
dat duoc, trong cong tac nay & mot sd Vién
kiém sat van con ton tai, thiéu sot, d6 la:
Hoat dong kiém sat viéc tiép nhan, giai
quyét to giac, tin bao vé toi pham mua ban
nguoi con nhiéu han ché, chua thuc hién
t6t quyén cong td trong giai doan nay; van
con tinh trang xac minh to gidc, tin bao bi
kéo dai, qué thoi han giai quyét, dan dén s&
vu viéc giai quyét to giac, tin bao toi pham
va kién nghi khoi t6 tam dinh chi con cao;
Kiém sat vién con thu dong, khong giam
sat chat ché hoat dong ctia Diéu tra vién,
dan dén nguy co bo lot tdi pham va nguoi
pham t6i. Lanh dao mét s6 don vi Vién
kiém sat chwa thuc hién tot viéc chi dao
Kiém sat vién thyc hanh quyén cong t6 nén
sO vu an phai tra ho so yéu cau di€u tra bd
sung voi ly do thiéu chiing ct quan trong
con cao (nhu chuwa xac dinh dwoc hanh vi
mua ban ngwoi; vi tri, vai tro ctia nguoi
thuc hién toi pham trong cac vu an c6 dong
pham, tinh ¢6 t chic; ddng co gay an caa
bi can; can ct quy két trach nhiém hinh s
cta bi can; chwa thu gitt dugc vat ching
quan trong ctia vu an...).

Nguyén nhan dan dén nhiing ton tai
néu trén la: Con mot sd ché' dinh phap luat
ap dung ché'tai tuy nghi, trong do cé cac
quy dinh vé hanh vi cdu thanh t6i pham
mua ban nguoi nhung viéc giai thich,
huwéng dan phép luat chua kip thoi dan
dén nhan thirc, 4p dung phap luat khong
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théng nhat. O mot s6 dia phuong, lanh
dao Co quan diéu tra chura quan tam dang
muc cong tac chi dao xdc minh t6 giac, tin
bdo tdi pham va kién nghi khoi to, cong tac
khoi t, diéu tra cac vu an mua ban nguoi;
mot sO Diéu tra vién, can bd diéu tra chua
lam hét trach nhiém duoc giao, chwa phoi
hop chat ché véi Kiém sat vién. Diéu kién
co so vat chat trang thiét bi, kinh phi phuc
vu bao dam tang cuong cong to trong hoat
dong diéu tra, gan cong t& véi hoat dong
diéu tra con han ché; ché& do, chinh sach
tién lwong, khen thwong, chinh sach dai
ngd doi voi doi nghi Kiém sat vién, Diéu tra
vién chua phu hop, chura twong xtng voi
kho khan, phttc tap ctia cong tac thirc hanh
quyén cong to, kiém sat diéu tra cac vu an
hinh si. M6t s6 1anh dao Vién kiém sat dia
phuong chura néu cao trach nhiém nguoi
dung dau, chwa quan tam dung muic dén
cong tac nay; chwa thue sy d6i moi nang
cao chat lwong cong tac quan ly, chi dao,
diéu hanh; m6i quan hé phdi hop véi Co
quan diéu tra, doi ltc con thiéu chat ché,
mang tinh hinh thtc. Van con tinh trang
né€ nang, né tranh, ngai va cham. Khi phat
hién Co quan diéu tra, Diéu tra vién c6 vi
pham, thiéu sot da khong kién quyét kién
nghi yéu cau khic phuc, tham chi con bao
che, bé qua khong xt ly. Mot s6 Kiém sat
vién y thttc trach nhiém chua cao, con thu
dong, phu thudc vao Diéu tra vién trong
giai quyét an.

Trén co s6 danh gia nhing két qua
dat duoc, phan tich lam rd nhing ton tai,
thiéu s6t va nguyén nhan dé qua d6 nang
cao va thuc hién hiéu qua hon ntta cong
tac nay trong thoi gian tdi, can c6 mot so
giai phap cu thé nhu sau:

Thif nhdt, VKSND céc cip phai ting
cuong phdi hop chit ché hon, gan chat
v6i Co quan diéu tra trong qua trinh thuc
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hanh quyén cong to, kiém sat viéc tiép
nhan, giai quyét t6 giac, tin bao toi pham
va kién nghi khoi t6 trong khoi to, dieu
tra, truy t6 cdc vu an hinh sy mua ban
nguoi. Trong qua trinh giai quyét, néu co6
kho khan viéng mac thi can kip thoi phoi
hop thong nhat giai quyét ngay, dam bao
dung phap luat, khong dé xay ra oan sai
hoac bo lot toi pham.

Thirhai, Lanh dao Vién kiém sat cac cap,
tha treong don vi thee hanh quyén cong
to, kiém sat diéu tra cac vu an trat tu xa hoi
thuoc VKSND tdi cao can nang cao trach
nhiém nguoi ding dau. Thyc hién d6i méi
nang cao chat luong cong tac chi dao diéu
hanh thyec hién t6t ché' do, quy trinh duyét
an, bao cao an bao dam co ché’ giam sat
chat ché; phai than trong hon, kién quyét
hon trong viéc xét phé chuan, ban hanh cac
quyét dinh t0 tung; tdng cuong cong tac
gido duc chinh trj tw twong, pham chat dao
dtic, ban linh va lwong tam nghé nghiép
cho d6i ngti Kiém sat vién, cong chiic trong
nganh. Quan tam dung mttc va thyec hién
c6 hiéu qua cong tac thanh tra, kiém tra
bao dam liém chinh, cong khai, minh bach
d€ phong ngtra c6 hiéu qua tham nhiing,
tiéu cuee trong qua trinh thye hanh quyén
cong to, kiém sat viéc xac minh t6 giac, tin
bao toi pham, khoi t6, diéu tra, truy t6 va
xét x& cac vu an hinh su.

Thir ba, Kiém sat vién Vién kiém sat cac
cap phai thuong xuyén d6i méi phuong
phap thuc hanh quyén cong t6 va kiém
sat diéu tra cac vu an hinh sy, trong dé cé
cac vu an mua ban nguoi dé€ dam bao thuc
hanh quyén céng t6 sdém va chit ché ngay
ttr khi xac minh t6 giac, tin bao tdi pham
va trong sudt qua trinh khoi to, diéu tra,
truy t0, xét xtt so tham vu an. Phai nidm
chic dic diém hinh sy, tinh dic thu cta
loai t0i pham mua ban ngwoi, cac dang
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hanh vi pham t0i, ddu hiéu phép ly cta
loai t6i pham nay; nam chac phuong thiic,
thu doan thyc hién ti pham va che gidu
hanh vi pham t6i mua ban nguwoi, ttr do
dé ra cac phwong phap thuc hanh quyén
cOng to, kiém sat viéc giai quyét cdc vu an
mua ban nguoi dat hiéu qua.

Trong giai doan xac minh t& giac, tin
bao toi pham va kién nghi khoi t6 cac vu
an mua ban nguoi, Kiém sat vién phai
phoi hop chat ché véi Diéu tra vién thuc
hién kiém sat chat ché t6 giac, tin bao vé
t0i pham va kién nghi khoi t6 do Co quan
diéu tra thu ly, giai quyét. Nang cao trach
nhiém trong viéc nghién ctru xét, phé
chuan ap dung cac bién phap ngan chan,
cac bién phap cudng ché, phai chu dong
dé ra cac yéu cau xac minh dé lam ro su
viéc, kién quyét yéu cau hodc dé nghi lanh
dao Vién kiém sat ra quyét dinh huy bo cac
quyét dinh khéi t6 vu an hinh su khong
dung phap luat ctia Co quan diéu tra. Khi
phat hién vi pham phap luat nghiém trong
hoac c6 dau hiéu bo lot tdi pham, phai
khan truwong bdo cdo lanh dao Vién kiém
sat d€ tién hanh tryec tiép xac minh td giac
theo quy dinh tai khoan 3 Diéu 145 B0 luat
t0 tung hinh sy nam 2015.

Trong giai doan khai t6, diéu tra vu an,
Kiém st vién phai nam chac tiéh do diéu
tra vu an, cha dong dé ra yéu cau diéu
tra chinh xac d€ hd tro Diéu tra vién thu
thap chitng ctt lam rd hanh vi pham toi
mua ban nguoi; than trong khi dé xuat xét,
phé chudn cac lénh, quyét dinh t& tung.
Truong hop nguoi bi bat, nguoi bi khai t&
khong nhan tdi, khai bdo quanh co hoac tai
liéu, chitng ctt c6 mau thuan, Kiém sat vién
phai truee tiép 18y 1oi khai, héi cung bi can
trwede khi d€ nghi lanh dao phé chuén, bao
dam chong oan sai hodc bd lot ti pham;
thuc hién nghiém va day da bién phéap
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truc tiép kiém sat khi Diéu tra vién tién
hanh cac hoat ddng do6i chat, nhan dang,
nhan biét giong ndi, thue nghiém diéu tra,
kham xét trong qua trinh diéu tra cac vy an
mua ban nguoi. Kiém sat chadt ché va tuan
tht nghiém ttc viéc hoi cung bi can, 18y 1oi
khai c6 ghi am hodc ghi hinh ¢6 am thanh
tai tru s& Co quan diéu tra, Vién kiém sat
cac cap va cac co sO giam gitt; phai kiém sat
chat ché viéc ban hanh céc quyét dinh dinh
chi diéu tra, tam dinh chi diéu tra cac vu
&n mua ban ngudi (mién tradch nhiém hinh
s hoac do hanh vi khong cau thanh t6i
pham), kién quyét yéu cau hodc truc tiép
huy boé Quyét dinh dinh chi khong dung
phép luat ctia Co quan diéu tra.

Trong giai doan truy t6, Kiém sat vién
phai phtic tra lai cac chiing ct, tai liéu trong
ho so vu an, danh gid chinh xac, khach
quan ca chiing ctt budc tdi va ching ct go
t0i. Trude khi quyét dinh viéc truy t6, néu
can thiét thi triee tiép hdi cung bi can, ghi
loi khai nguoi lam ching, ngwoi bi hai, truc
tiép xem xét cac dau vét, vat chiing; nang
cao chat lwgng ban Cao trang, bao dam viéc
truy t0 bi can phai dung nguoi, ding toi
danh, ding tinh chat, mtc d¢ hanh vi pham
t0i va dung thoi han luat dinh.

Trong giai doan xét xtr so thdm vu an,
Kiém sat vién phai nang cao chat luong
tranh tung tai phién toa; phai nam chac
noi dung cta vu an, cac ching ctt budc
toi va ching ct go toi. Trong giai doan
chuan bi xét xtt, Kiém sat vién phai chuan
bi dé cuong xét hoi, thong ké cac ching
ct budc t0i, ching ct go toi chi tiét, day
du; phai du kién cac van dé can xét hoi dé
lam r0 cdc tinh tiét ctia vu an; tinh chat,
mutrc dd hanh vi pham i, cc tinh tiét
tdng nang, giam nhe trach nhiém hinh sw
ddi v6i bi cdo pham tdi mua ban nguoi.
Phai chuan bi du thao luan t6i; xay dung
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ké&'hoach tranh luan, d6i dép tai phién toa.
No6i dung luan t0i phai sdc bén, c6 tinh
thuyét phuc, st dung cac chiing c& quy
két hanh vi pham t0i cta bi cdo. Tai phién
toa, Kiém sat vién phai cha dong xét hoi,
tranh luan lam ro cac tinh tiét cta vu an.
Khi tranh luan, Kiém séat vién can luu y
dwa ra nhitng ching ct tai liéu ching
minh hanh vi pham t5i ctia bi cao va dong
pham dé€ lap luan, doi dap day dua cacy
kién cua bi cao, nguoi bao chira va nhitng
nguoi tham gia to tung khac tai phién toa.

Thir tu, VKSND t6i cao can phdi hop
lién nganh tv phap Trung wong ban hanh
cac thong tue huéng dan ap dung phap luat
dé tao diéu kién thuan loi cho cac co quan
t0 tung thuc hién tot hoat dong xac minh
t0 giac, tin bao toi pham va kién nghi khoi
t0, thuc hién tot hoat dong khoi to, diéu tra
thu thap chiing ct nham lam 16 sy that vu
an mua ban nguoi; tao diéu kién cho Vién
kiém sat cac cap thuc hién c6 hiéu qua chu
truong tang cuong cong to trong giai quyét
cac vu an hinh syt mua ban nguwoi.

Thir nam, quan tam xay dung to chirc
bd may, doi ngli Kiém sat vién, bao dam
da bién ché, tao diéu kién cho Vién
kiém sat cac cap tang cuwong hoat dong
cong to trong giai quyét cac vu an hinh
st noi chung, cdc vu an mua ban nguwoi
ndi riéng. Quan tam dung mic dén cong
tac dao tao, dao tao tai chd; tang cuong
to chic cac 16p tap hudn chuyén sau vé
ky ndng thuwc hanh quyén cong t6, kiém
sat giai quyét cac vu an mua ban nguoi
d€ tieng budc nang cao nang luc, trinh do
nghiép vu cho Kiém sat vién, cong chic
lam nhiém vu thyc hanh quyén cong to,
kiém sat viéc giai quyét loai an nay, dap
tng yéu cau cai cach tw phap./.
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