BAO DAM CONG LY DOI V01 TREEM
LA NAN NHAN TRONG CAC VU AN MUA BAN NGUOI.
GOC NHIN TU VUONG QUOC ANH

HOANG THI BICH NGOC*

Tré em dwoc xdc dinh 1 mot trong nhitng d6i tuong yéu thé dé dang tré thanh nan
nhéan ciia nan mua ban nguoi trén khdp thé gici. Vwong Quéc Anh la mot trong nhiing
quoc gia c6 ty 1¢ nan nhin cia mua ban nguoi cao, trong dé cé phu nit va tré em. Bai
viét sé phan tich cdc van dé 1y ludgn vé tiép can cong 1y, thuyc tién tinh hinh mua bdn
nguoi vd cdc quy dinh cing nhiing nhiing cdch thitc ma Vuwong Quéc Anh da lam dé
phong, chdng mua bdn nguoi, bao vé va bao dam céng lyj d6i v6i tré em ld nan nhin
cua nan mua ban nguoi.

Tir khéa: Nan nhin, mua bin nguoi, cong lyj, Vuong Qudc Anh.

Ngay nhdn bai: 08/6/2021; Bién tdp xong: 20/6/2021; Duyét ding: 30/6/2021

Children are identified as one of the vulnerable groups easily becoming victims of
human trafficking around the world. The United Kingdom (UK) is one of the countries
with a high percentage of victims of human trafficking, including women and children.
The article will analyze the theoretical issues of access to justice, the practice of human
trafficking and the regulations and ways that the UK has taken to prevent trafficking,

protect and ensure justice for children who are victims of human trafficking.

Keywords: Victims, human-trafficking, justice, the United Kingdom.

1. Tong quan vé mua ban nguwoi va
mua ban tré em

Mua ban nguoi la tdi pham c6 t6 chic
mang tinh toan cau, nhitng ca nhan hay
t0 chtre thyee hién hanh vi nay déu ¢ muc
dich tim kiém loi nhuan ttr viéc bdc 16t, loi
dung va xam hai cac quyén co ban ctia con
nguodi. Loai t6i pham nay dién ra nhiéu
noi trén thé gidi véi cac tha doan hoat
dong tinh vi, xuyén qudc gia va thuong
nham vao cc ddi tuong 1a ngudi yéu thé.

Trong pham vi bai viét, véi nhiing
thong tin va sO liéu tong quan, tac gia sé
cht yéu khai thac ttr cac t6 chike cua Lién
Hop Qudc (LHQ) trong mot vai nam tro lai
day boi nhitng thong tin dé duoc thu thap
trén pham vi toan cau, dam bao tinh khai
quat va tinh kip thoi caa so liéu. S6'liéu ¢
thé khong phan anh con s6 chinh xac nhat
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tinh hinh thuec tién (bdi ca ly do chu quan
va khach quan khi thu thap so liéu ttr cac
qudc gia) nhung it nhiéu van thé hién duwoc
ban chat va phan anh duoc ty 1€ gan tuong
tng voi thuc trang va tinh hinh vé hoat
dong mua ban ngwoi va mua ban tré em
trén thé gidi trong nhitng nam gan day.

Thit nhdt, vé khdi niém

Hanh vi muabdn ngueoi (human-trafficking)
da duoc LHQ néu ro la “viéc mua ban, van
chuyén, chuyén giao, chtta chap va nhan
nguodi nham muc dich béc 16t bang cach st
dung hay de doa st dung vii lirc hay bang
cac hinh thtrc ép budc, bét i, gian lan, Itra
gat, hay lam dung quyén luc hogc vi thé' dé
bi ton thuong hay bang viéc dua hay nhan

* Thac si, Khoa Phdp ludt hinh sy va Kiém sdt
hinh su, Truong Pai hoc Kiém sdt Ha N§i. Nghién
cttu sinh Khoa Ludt, Pai hoc Quéc gia Ha Noi
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tién hay loi nhuan dé€ dat duwoc sy dong y
ctia mot nguoi dang kiém soat nhiing nguoi
khac. Hanh vi béc 1t sé bao gom, it nhat,
viéc boc 16t mai dam nhitng nguoi khac hay
nhiing hinh thitc bdc 16t tinh duc khac, cac
hinh thttc lao dong hay phuc vu cudng b,
no 1€ hay nhitng hinh thitc tong tund 1§, kho

AT

sai hoac 1ay cac bg phan co theé”.

Tré em trong Nghi dinh thw ctia LHQ
duoc xac dinh “1a bat ki nguoi nao dwdi
18 tu6i”, hay trong biéu 1 Cong wdc vé
Quyén tré em ghi ro “Tré em c6 nghia la
nguoi dudi 18 tudi, trix treong hop luat
phép 4p dung véi tré em d6 quy dinh tudi
thanh nién sém hon”. C6 thé thay rang,
khi dua ra dinh nghia vé tré em hay nguoi
chwa thanh nién, phap luat qudc t&€ khong
dua vao ddc diém tam sinh ly hay su phat
trién thé chat, tinh than... ma truc tiép
hodc gian tiép thong qua viéc xac dinh do
tudi. Theo d6, tré em va nguoi chuwa thanh
nién déu gidi han la dudi 18 tudi; dong
thoi, phap luat qudc t& md cho cac quoc
gia kha nang, tuy diéu kién kinh té& - xa
hoi, van hog, truyén thong cua minh, c6
thé quy dinh d¢ tudi d6 sém hon?.

Mua ban tré em (children-trafficking)
la mot hinh thttc mua ban nguwoi va cling
dwoc LHQ giai thich la hanh vi “mua, van
chuyén, chuyén giao, chita chap, va/hodc
nhan, bt cc mot dra tré véi muc dich nod
1¢, cudng btrc lao dong va boc 16t”. Loai
t6i pham nay dién ra gitta nhiéu quéc gia
va vung lanh thé trén toan thé gidi vdi cac
tht doan, hoat dong tinh vi va thuong
nham vao cac ddi twong 1a nguodi yéu thé,
dac biét la tré em.

Thit hai, vé thuc tién tinh hinh hoat
dong mua bdn tré em trén thé gidi

! Diéu 3, Nghi dinh thu Palermo, ngay 15/11/2000.

2 Nguyén Thi Lan Anh, Ha L& Thuy (2017), Quan
nigm vé tudi chiu trich nhiém hinh sy ciia tré em, Tap chi
Nghién cttu Lap phap, s6 17(345).

So chuyén dé 02 - 2021

Theo Quy Nhi dong LHQ (UNICEF),
tré em la nan nhan chiém gan 1/3 (2018)°
trong tong s6 cac nan nhan cta t6i mua
ban nguoi va UNICEF con cho rang con
s0 thue t€'c6 thé 16n hon nhiéu. Pong thoi,
trong bdo cdo cua td chitc UNODC ndm
2018% ct 10 nan nhan thi sé c6 05 nguoi
phu nt, 02 tré em gai; 1/3 tong s6 nan
nhan duwgc tim thdy la tré em (trong do:
46% phu nit, 19% tré em gai, 15% tré em
trai). Nguoi thiec hién hanh vi mua ban
noi chung va mua ban tré em noi riéng
thueong nham dén cdc muc tiéu (nan nhan)
thudc nhém yéu thé'’hodc dang o trong cac
tinh trang kho6 khan nhat dinh, vi du nhw
phu nt, tré em séng ¢ vung sau, vung xa,
nguoi c6 hoan canh gia dinh khé khan,
nguoi bi han ché nhan thuc, tré em thiéu
sw giam sat ctia cha me, tré c6 van dé vé
strc khoe va nhan thirc.

Tré em khi tré thanh nan nhan ctia cac
vu an mua ban nguoi thuwong bi ton hai
rat 16n vé ca thé chat 1an tinh than, dé
lai nhiéu hau qua vé sau nhu bi kiét stic,
nhan thttc bi han ché, thwong xuyén cam
thay so hai va ¢6 don, sit dung cac chat
gay nghién, ty sat,... Hau qua ctia hanh
vi mua ban tré em tdc dong rat 16n dén
quyén cuaa tré em, dong thoi dat ra nhiéu
thach thirc d6i véi cac qudc gia, vung
lanh tho ciing nhu cac t6 chire phi chinh
pht trén toan cau. Co thé thay, trong linh
vuc phong, chéng tdi pham lién quan
dén mua ban nguoi va mua ban tré em,
ké tir khi Tuyén ngdn quoc t&€ vé Nhan
quyén ra doi cho dén nay da co cac van
ban phap ly dwoc ban hanh béi cac t6
chttc quoc t&€ nhue LHQ, Quy Nhi dong

3 56 liéu tr UNICEFE https://www.unicef.org/press
-releases/children-account-nearly-one-third-
identified-trafficking-victims-globally.

* UNODC (2020), Bao cédo Toan cau vé Mua ban
nguoi, https://www.unodc.org/documents/data-
and-analysis/tip/2021/GLOTiP_2020_15jan_web.pdf
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LHQ, T chttc Lao dong quoc t& (ILO),
Uy hdi chau Au (Council of Europe),...
gop phan tao ra cadc co sé phap ly cé
gia tri nén tang do6i voi cac qudc gia va
khu vuc trén toan cau. Bén canh cic co
sO phap ly quoc té€ néu trén thi con cé
co s& phap ly do cac qudc gia. Mdi qudc
gia tuy thudc vao tinh hinh kinh t€ - xa
hoi, tinh hinh t6i pham ma dac biét la toi
pham vé mua ban nguoi sé ty ban hanh
nhitng co s& phap 1y trong nwdc nham
muc dich phong, chdng t6i pham vé mua
ban ngwoi, mua ban tré em va cac van dé
lién quan dén tdi pham nay:.

2. Bdo dam cdng ly d6i voi tré em la
nan nhan trong cac vu an mua ban nguoi

Theo LHQ, cong Iy la mot khai niém
co nguon goc lau doi, xuat hién hau hét
ttr trong tat ca moi nén van hoa va truyén
thong ctia cac quoc gia trén thé gisi. Cac
quoc gia da ap dung va thuec thi cong ly
trong ca cac co ché tu phap chinh thirc va
cac co ché giai quyét tranh chap khong
chinh thc®. Theo d6, cong lyj dugc dién
giai la “su bao vé xac dang cac quyén cua
con nguoi va dong thoi chong lai nhitng
hanh dong nguoc dai dén cac quyén con
ngudi mot cach cong bang va c6 trach
nhiém. Cong ly bao vé cho quyén cua cac
bi cdo, loi ich ciia cac nan nhan ndi riéng
va hon hét 1a bao vé cho su 6n dinh cua
xa hoi noéi chung”®. Va ti€p can cong ly
dwoc xac dinh “viva la quyén co ban ciia con

5 Thuc thé Lién Hop Qudc vi Binh déng gidi va Nang
cao vi thé Phu nit UNIFEM - Phu nit Lién hop qudc
(UN Women), Théng tin vé tdm quan trong cua quyén
tiép can cong ly va ludt gia dinh cho Phu nit (Fact Sheet
on the importance of women’s access to justice and family
law), tr.1.

¢ Hoi dong Bao An Lién hop qudc (Secutiry Council
— United Nations) (2004), Phdp quyén va qud d¢ cong
ly trong xd hdi mdu thudn va hiu mau thudn (the rule of
law and transitional justice in conflict and post conflict
societies), S/2004/616, doan 7.

O l\? re
s8 Khoahoc¢ Kiém sat

nguoi va viea la phirong tién dé thwce hién cic
quyén con nguoi khdc”’.

Cu thé hon, quyén tiép cin cong 1y cua
tré em da dwoc Cao ity LHQ vé Quyeén con
nguoi (the UN High Commissioner for
Human Rights - OHCHR) dién giai: “Tiép
can cong ly 1a kha nang tim kiém va dat duoc
mot giai phap khac phuc cong bang va kip
thoi d6i véi nhitng xam hai vé quyén trén co
s& phap ly qudc gia va quoc & bao gdm ca
Cong woc ve Quyén tré em. Kha nang tiép
can nay ap dung trong linh virc dan si, hanh
chinh, hinh su... va tat ca cac tht tuc t6 tung
lién quan, anh huong dén tré em (khong gioi
han treong hop) —bao gdm ca nhitng tré em
bi budc t0i, tré la nan nhan, nhan chitng hay
bat ki truong hop nao khac”®.

Khanang tiép can cong ly duockién tao
va bao dam dua trén cac yéu to nén tang
quan trong ma theo Chuong trinh phat
trién caia LHQ (UNDP) nhitng nén tang
dé bao gom: (1) Khuon kho cac quyén va
nghia vu cong dan (hay con goi la sy bao
vé phap ly - legal protection); (2) Khuon
kho thiét ché’ (institutional framework); (3)
Va kha nang cung cap va doi hoi su khac
phuc cho nhitng bat cong hay thiét hai ma
minh phai ganh chiu (capacity to provide &
demand justice remedies). Dwa vao nhiing
nén tang trén, tac gia cho rang cac yéu
t0 nay la cac yéu td quan trong thiét yéu
trong bao dam cong ly cho moi ngwoi, dac
biét la d61 véi tré em - nan nhan trong cac
vu an mua ban nguoi. Boi lé:

7 Thuc thé Lién hop qudc vi Binh dang gidi va Nang
cao vi thé Phu nit UNIFEM - Phu nit Lién hop quéc
(UN Women), Thong tin vé tdm quan trong cua quyén
tiép cdn cong 1y va ludt gia dinh cho Phu nit (Fact Sheet
on the importance of women’s access to justice and family
law), tr.1.

8 Human Rights Council, “Access to justice for
children,” Report of the United Nations High
Commissioner for Human Rights, UN Doc. A/
HRC/25/35, 16 December 2013, para. 4.
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Co s¢ phdp ly chinh la nén tang quan
trong dau tién dé dam bao su tiép can
téi cong ly cua moi ngwoi, co so phap ly
duoc xay dung dua trén cac chuan muyee xa
hoi qudc gia va qudc t€, tir d6 tao ra cac
khudn kho vé quyén va nghia vu phap ly
cta cong dan. Moi ngroi dan, dac biét 1a
tré em c6 thé dua vao nhitng co sd phap ly
nay dé doi hoi nhiing giai phap khac phuc
hop phéap cho nhiing thiét hai hay bat cong
ma ho da va dang gap phai.

Dong thoi, khuon khd thiét ché” la thiét
ché&'dé dwra nén tang thir nhat vao thuc tién.
“Mot khuon kho bao vé phap ly day du va
phu hop la can thiét, nhung chung chi la
ly thuyét néu khong c6 mot hé thong cac
co quan duogc thiét 1ap dé thyc hién va bao
dam viéc thiec hién ching moét cach dung
dan... Khuon khd thé ché vé tiép can cong
ly khong chi duoc tao lap boi hé thong tw
phap chinh quy (cac toa an, co quan cong
t0, co quan diéu tra...) ma con boi hé thong
tu phap khong chinh quy (informal justice
system) va mot hé thong cac co quan giam
sat (oversight system, bao gom cac co quan
dan ctr, cac to chtrc xa hoi...). Nhiém vu cua
tat ca cac hé thong nay la dé€ hién thuc hoa
nhitng giai phap cong bang cho cac tranh
chdp da duoc quy dinh trong phép luat
chinh th&ng va khong chinh théng. Mbi co
quan trong ting hé thong nay c6 nhing
chttc nang, nhiém vu khac nhau, va do do,
co vai tro khac nhau trong viéc bao dam
tiép can cong ly.””.

Cudi cung, nén tang tht ba la khi
ning cung cdp va doi héi sw khic phuc doi
v6i nhitng bat cong. Nén tang nay phan
anh dén hai yéu t6 co ban, “dé 1a su hiéu
biét phap luat (legal awareness) cia quan
ching va su sdn cé cung tinh hiéu qua

Vi Cong Giao (2009), Tiép cdn cong Iy va nguyén 1y ciia
nha nuéc phdp quyén, Tap chi Khoa hoc Dai hoc Quédc
gia Ha N¢i, Luat hoc 25, tr.190.
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cua hé thong trg gitp va tu van phap ly
(legal aid and legal counsel system)””. Theo
tac gia, nén tang th ba nay dong vai tro
dac biét quan trong trong trieong hop tre
em la nan nhan cta hoat dong mua ban
ngwoi, bdi nhitng tré em la nan nhan
thuwong duoc phat hién khi nhitng tré em
d6 dang & mot noi xa la, khong phai dat
nuedc noi minh sinh ra. Khi roi vao truong
hop d¢, tré em thuwong khong cé da hiéu
biét dé xac dinh dwoc dia vi phap ly va
va gap nhiéu rao can trong tiép can cong
ly, vi du nhu han ché vé ngon ngt, van
hoa, nhan thitc phap ly, s xung dot gitra
cac chinh sach nhap cu voi viéc xac dinh
nhitng 1oi ich t6t nhat cho tré em, gidi han
Ve su twong tac gitra tré em va nguoi tro
giup phap ly do Nha nudc chi dinh, kho
khdn trong viéc tim kiém nguoi giam ho
hop phap (treong hop nan nhan la tré em
khong c6 ngwoi giam ho di kem). Nan
nhan la tré em phai d6i mat voi nhiéu can
bd tw phap, diéu nay c6 thé lam cho tré
em cam thdy so hai va thiéu sy tin tudng,
thiéu hop tac. Béi nhitng ly do nay, tré la
nan nhan ctia mua ban nguoi can duoc hd
tro dac biét hon dé co thé vueot qua nhing
kho khan tré gdp phai. Tro giup phap ly
chinh la yéu td quan trong trong bao dam
tiép can cong ly va quyén dugc ap dung
cac bién phap khac phuc hiéu qua, dic
biét trong bdi canh nan nhan bi han ché'vé
thong tin va c4c hinh thikc hd trg, quan hé
cOng dong con yéu va gap nhiéu rao can.
Tiép can cong ly chinh la quyén con
nguoi cta tré em, gitup tré em tim kiém
mot gidi phap khac phuc hiéu qua d6i véi
ban than, dac biét trong trieong hop tré em
tro thanh nan nhan ctia hoat dong mua ban
nguoi. D€ thuc hién t6t nhiing yéu t6 bao
dam cho tré ¢ thé tiép can dugc cong ly
néu trén dat ra nhiéu thach thirc 16n, doi

10 Vi Cong Giao (2009), Tldd. tr.190.
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hoi sw nd luc ctia cac quoc gia, cac to chiic
qudc té trong cong tac phong, chong toi
pham mua ban ngwoi noéi chung va bao
dam quyén doi véi tré em la nan nhan cua
mua ban nguoi nodi riéng.

3. Goc nhin tir Vwong qudc Anh trong
bao dam cong 1y ddi v6i nan nhén 1a tré
em trong cac vu &n mua ban nguoi

Khdi quat tinh hinh nan mua bdn tré
em 6 Vuong quéc Anh va moi lién hé véi
Viéet Nam

Vuong qudc Anh'' (sau day goi tat 1a
VQA) la mot trong s6 cac quoc gia cd sO
leong tré em la nan nhan cua mua ban
nguoi dugc tim thdy rat 16n; nhitng nan
nhan nay chu yéu dén tir mot s6 quoc gia
viing chau A, chau Phi, Déng Au, trong
d6 quoc gia dung dau danh sach la Viét
Nam. Theo s6 liéu bao cao ctia B Ngoai
vu Anh nam 2020, “trong tong so 2,874
vu mua ban ngwoi, c6 246 nan nhan la
tré em duoc phat hién dén tir Viét Nam”.
Do vay, gitta hai quéoc gia Viét Nam va
Anh c6 mét soi day lién két vo hinh quan
trong trong cong tac phong, chong toi
pham mua ban ngwoi va mua ban tre
em. C6 mot “Io trinh mua ban nguwoi”
ma trong d6, Viét Nam chinh la diém
xuat phat cia dwong day tdi pham, va
VQA chinh la dich dén' S¢ liéu ctia Co
quan Toi pham qudc gia (National Crime
Agency), VQA cho thay con s6 nan nhan
la tré em ctia mua ban nguoi dén tir Viét
Nam van ting lén sau mo6i ndm va chwa
c6 ddu hiéu giam?®.

1 Tén day du: Vuong quéc Lién hiép Anh va Bac Ireland
(United Kingdom of Great Britain and Northern Ireland).

2 Lo trinh mua ban nguoi gitta Viét Nam va Anh
thuong la xuat phat tir Viét Nam di qua cac quéc gia
& chau A va chau Au nhu Trung Qudc, Latvia, Nga,
Belarus -> qua Ba Lan -> qua C.H.Séc -> qua Duc ->
qua Phap/Bi/Ha Lan -> diém dén: Anh. (Trich: Bao
cao ECPAT...., tr.58)
Phttp://www.nationalcrimeagency.gov.Anh/
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Vi s6 luong nan nhan cta mua ban
ngwoi cao, dac biét la tré em, cung vdi hé
thong tw phdp On dinh, phat trién, VQA da
c6 nhitng hanh dong quyét liét d€ phong
chong va giam thiéu toi da s luong toi
pham cling nhw nan nhan lién quan dén
nan mua ban nguoi. Viéc gia tang su thau
hiéu va su hop tac gitra hai quoc gia mot
cach hiéu qua sé mang lai nhiéu gia tri
quan trong, gép phan han ché tdi pham
va bao dam quyén con nguoi va cong ly
ddi v6i nan nhan ctia nan mua ban nguoi
noi chung va tré em ndi riéng.

Bdo dao cong lij cho nan nhin cua mua
bdn tré em theo kinh nghi¢m Vuong quoc
Anbh (trinh bay dya trén cdc yéu t6 nén tang
ciia tiép cdn cong lj)

(1) Co so phap ly:

VQA duoc cau tao bao gom bon khu
viee (England, Northern Ireland, Scotland,
Wales), ngoai nhitng Pao luat chung ap
dung cho toan bd lanh thd thi mdi khu
vuc cling cO nhitng dao luat riéng ap dung
trong pham vi quan ly hanh chinh ctia khu
vuc do. Trong hau hét cdc van ban phap
luat™* & ca bon khu vuc, tré em dwoc xac
dinh la nguoi dwdi 18 tudi. Quy dinh nay
co su twong dong voi hau hét cac Cong
wdc quoc té'co lién quan lién quan dén tré
em va mua ban nguoi. Phong chéng nan
mua ban nguoi 1la mot trong nhitng van
dé quan trong dugc Chinh phtt Anh quan
tam va ban hanh cdc van ban quy pham
phap luat, cac van ban dudi luat va nhirtng
bd chi dan lién quan truc tiép dén phong,
chdng mua ban tré em nham chéng lai
van nan nay, cu thé nhu sau:

publications/national-referralmechanism-statistics

4 The Children Act 1989, The Children (Northern
Ireland) Order 1995; the Children an Young People
(Scotland) Act 2014; the Social Services and Well-being
(Wales) Act 2014, <https://learning.nspcc.org.uk/child-
protection-system/children-the-law#article-top>
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s Khu vuc /Co quan L
Loai van ban Tén van ban
ban hanh
Cong uéc/ Huong | Uy hodi chau Au Cong ude vé hanh dong chong mua ban nguoi
dan quéc t&’ Chi thi s6 2011/36/EU vé phong chdong mua ban nguoi va bao
vé nan nhan
Dao Luit Vuong qudc Anh Dao luat vé Bién gidi, Cong dan va Nhap cu nam 2009
(The Borders, Citizenship and Immigration Act 2009)
England va Wales | Quy dinh vé Mua ban nguoi dé boc 16t nam 2013 (the Trafficking
People for Exploitation Regulations 2013)
Dao luat vé N6 1é hién dai nam 2015 (The Modern Slavery
Act 2015),
Northern Ireland Dao luat vé Mua ban nguoi va Béc 16t (Tu phap hinh sy va
HS tro nan nhan) nam 2015 [The Human trafficking and
Exploitation (Criminal Justice and Support for Victims) Act]
Scotland Dao luat vé mua ban nguoi va boc 16t nam 2015 (The Human
trafficking and Exploitation Act 2015)
Vuong quoc Anh Dao luat Bao vé si tr do nam 2012 (the Protection of Freedoms
Act 2012)
B6 chi dan Bo ndi vu, Vuong|Bod chi dan v& Nang cao nhan thitc vé nd 1é thoi hién dai va

quéc Anh

xac minh danh tinh nan nhan nam 2017 (the Modern slavery

awareness and victim identification guidance)

England

Hudng dan vé Cham sdc tré em nhan cu khong 6 ngudi gidm
ho va tré em 1a nan nhan ctia n6 1€ hién dai nam 2017 (Guidance
for Care of unaccompanied migrant children and child victims

of modern slavery 2017)

Hudng dan Bao vé tré em bi bu6n ban ndm 2011 (Safeguarding
children who may have been trafficked 2011)

Northern Ireland

Thoéa thuén lam viéc vi phticloi va bao vé tré em lanan nhan mua
ban nguoi nam 2011 (Working arrangements for the welfare and
safeguarding of child victims of human trafficking 2011)

Scotland

Chi dan Bao vé tré em & Scotland bi mua ban ndm 2009 va
Hudng dan lién nganh vé mua ban tré em nam 2013
(Safeguarding children in Scotland who may have been trafficked
2009 and Inter-agency guidance for child trafficking 2013)

Wales

Hudng dan thi hanh: Bao vé tré em bi mua ban ndm 2020

Bén canh cac co s¢ phap ly cua khu
vuc va qudc gia, VQA cling 1a thanh vién
ctia LHQ, Lién minh chau Au - tham gia
va trd thanh thanh vién cta cac Hiép wdc
quan trong vé phong, chong mua ban tré
em va bao vé tré em khac do LHQ va Lién
minh chau Au trién khai.

Tat ca nhiing co s& phap ly nay sé
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duwoc bao dam, thuc thi va ap dung vao
thuc tién thong qua céc thiét ché trong xa
hoi, bao gdm céc co quan, to chirc chinh
pht va céc to chire xa hoi khéac. Céc thiét
ché& d6 chinh la nén tang quan trong th
hai trong bao dam tiép can cong ly d6i voi
nguoi dan noéi chung va doéi vdi tré em la
nan nhan mua ban nguoi ndi riéng.
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(2) Khuon kho thiét ché

Theo hudng giai thich moi veé tiép can
cong ly ctia UNDP thi tiép can cong ly
khong chi gioi han trong viéc dam bao
cac quyén lién quan dén xét xi* ma pham
vi cua n6 da dugc mo rong ra rat nhieu.
Ngoai dam bao nhitng quyén lién quan
dén xét xtt thi con phai dam bao cac quyén
khéc (vi du nhu quyén dugc bao vé tinh
mang, nhan phdm, danh dw, sttc khoe;
quyén duoc tiép can thong tin; quyén
duoc trg giap phap ly;...) dé€ chung quy
lai ¢ thé cung cdp duwgc mot sy dén bu
xac dang cho nhitng ngwoi chiu thiét hai
da phai ganh chiu.

Do vay, cac thiét ché tham gia vao
chudi cac hoat dong bao vé cong ly cho
nan nhan mua ban nguoi khong chi co Toa
an, Vién Cong t6, Canh sat ma con co su
tham gia tich cuwc ctia cac thiét ché chinh
thitc nhu Chinh phu, B No6i vy, Co quan
Bién gidi Anh (UKBA), Co quan Toi pham
Qudc gia (NCA), Co ché Gidi thiéu Quoc
gia (NRM), So' Y té&, So Giao duc, Co quan
Phong chong tdi pham nguy hiém cé to
chire (SOCA), Van phong Nudc ngoai va
Khoi thinh vuong chung (FCO), Co quan
Phat trién qudc t& (DfID); Va mot sO cac
thiét ché xa hoi khac nhu: Quy Nhi dong
Lién Hop Qudc & Anh (UNICEF UK), Hoi
chtr thap do (BRC), Hiép hoi qudc gia vé
phong chéng hanh vi tan ac vdi tré em
(NSPCC), T6 chttc Chong mua ban nguoi
dé bao vé tré em (ECPAT), T6 chirc An xa
quoc t& tai Anh (Amnesty international
UK), T6 chitc chong nd 1é quoc t€' (Anti-
Slavery International)... Cac thiét ché nha
nudc va thiét ché” xa hoi da cung nhau
phoi hop thuc hién cac hoat dong véi muc
dich nham dam bao kha ning cung cap
ciing nhu nang cao kha nang doi hoi sw
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khéc phuc d6i véi nhitng bat cong ma nan
nhan mua ban nguoi ndi chung va mua
ban tré em ndi riéng phai ganh chiu. Cac
thiét ché chinh thic da tap trung vao cac
hoat dong chung nham chong lai nan mua
ban nguoi va dong thoi hd trg, cham séc
nan nhan - Chién lwgc chung cua Chinh
pha d6 1a d€ dam bao: (1) Nang cao nang
lwc dinh danh va cham séc nan nhan; (2)
Tang cwong phan ttng nhanh; (3) Nang
cao hiéu qué hoat dong khu viec bién gidi;
(4) Nang cao hiéu qua phoéi hop thuc thi
phap luat; (5) Bao vé cac nan nhan caa
hoat dong mua ban tré em dwoc phat hién
va tim thay trén lanh tho VQA. Nhin vao
nhitng muc tiéu chién lwgc nay co thé thay
VQA tap trung vao ba van dé chinh, dé la
cong tac ngan chan hoat dong mua ban tre
em, nang cao kha nang dinh danh va bao
vé nan nhan cta hoat dong nay.

Chi tiét cac hoat ddong duoc thé hién cu
thé trong Béo cao cua Chinh phu vé Chién
lugc phong chdng mua ban nguoi’®, ¢ thé
thay Chinh phtt Anh ma trong d6 cu thé'la
cac co quan nhw B¢ Noi vy, Co quan Bién
gidi Anh, Co ché& Chuyén tuyén Quoc gia,
Canh sat, S& Gido duc, SO Y t& va cac co
quan t0 chtic lién quan khac phdi hop
thuc hién cac hoat dong phong, chong
mua ban nguwoi néi chung va bao vé tré
em la nan nhan mua ban nguoi noi riéng.
Cac hoat dong d6 tap trung nhiéu dén
muc dich phong chong, giai quyét cac van
dé ngudn con va bao vé, cham sdc tré em
la nan nhan, giai quyét cac van dé vé hau
qua cua hoat dong mua ban tré em. Day
dwoc xem nhu 1a van dé “gdc ré” va van

15 UK Government (2011), Human Trafficking: The
Government’s  Strategy,  https://assets.publishing.
service.gov.uk/government/uploads/system/
uploads/attachment_data/file/97845/human-
trafficking-strategy.pdf.

So chuyén dé 02 - 2021



HOANG THI BICH NGOC

dé “ngon” cta chudi hoat dong phong
chong mua ban ngwoi. Thong qua viéc
xac dinh dang trong tam hoat dong, cac
thiét ché chinh thiic hay cac thiét ché xa
hoi s€ dinh huedng dwoc hoat dong; tuong
tng v6i cac muc tiéu hoat dong cua Chién
lwgc la nhiing hoat dong cu thé dwoc thuc
hién boi cac t6 chitc chinh pha va phi
chinh phu, cd nhan va cac t6 chic khac
nham dam bao cic quyén thudc vé nan
nhan, ddm bao quyén cho nan nhan ciing
chinh 1a dam bao su tiép can dén cong ly
cho chinh ho.

(3) Kha ndng cung cap va doi hoi su
khic phuc do6i voi nhiing thiét hai ma nan
nhan da trai qua

Nan nhan ciia mua ban nguoi la mot
trong nhiing cht thé dugc cung cap cac dich
vu tu van phép ly mién phi. Cé nhiéu hinh
thitc d€ nan nhan c6 thé tim kiém va dat
duoc sy tro giap tir cac t6 chirc cia Chinh
phu va cac td chirc xa hoi khac, nhw la:

Co ché’ Chuyén tuyén Qudc gia (NRM)

Trong khudn khé cdc hoat dong hod
tro nan nhan mua ban nguwoi thi khong
thé khong ndi dén vai tro chua choét cta
NRM. Co ché nay duwgc xem nhuw la mot
quy trinh dac thu do Chinh phu thiét lap
theo tinh than ctia Cong wdc ctia Hoi dong
Chau Au vé Hoat ddng chéng mua ban
nguodi (2008) nham muc dich chinh 1a dé
xac dinh cac nan nhan bi mua ban va hd
trg, bao vé cac nan nhan ctia nan mua ban
nguoi 6 VQA.

Quy trinh nay dwoc thuc hién cu thé
nhut sau: Nan nhan hoac nhitng nguoi
phat hién ra nan nhan c6 thé trinh bao
dén cac “co quan phan hoi ban dau” ve
tinh trang ctia minh hoac ctia nguoi khac.
Cac co quan phan hoi ban dau nay c6 thé
1a cic thiét ché chinh thitc nhw Canh sat,
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luc lwong Bién phong, chinh quyén dia
phuong va cac t6 chac phi chinh phu.
Nhitng co quan nay sau khi nhan duwoc
thong tin, sang loc va thu thap thong tin
sé gidi thiéu nhitng treong hop nay sang
voi quy trinh cia NRM.

Sau khi dugc tiép nhan, cac truong
hop nan nhan dugc xem xét sé trai qua hai
budc quyét dinh:

(1) Xacdinh “cosd phuthop” (reasonable
grounds)

Cac by phan c6 tham quyén thudc
NRM sé nghién cttu va quyét dinh trong
vong 05 ngay lam viéc ké tir thoi diém
nhan dwoc gidy gidi thiéu tir nhitng co
quan phan hoi ban dau. NRM phéi hop
chat ché véi Bo Noi vu, NCA va UK Visas
dé xac dinh nhitng “co sd phu hop”, tir dé
xac dinh mot ngwoi cd phai la nan nhan
hay khong. Treong hop nao thoa man cac
can ct phu hop thi sé duogc chuyén sang
giai doan xem xét thit hai, goi la giai doan
xac dinh “co so két luan”.

(2) Xacdinh “cosdkétluan” (conclusive
grounds)

Qua trinh nay kéo dai 45 ngay, trong
thoi gian nay NRM sé tién hanh xac minh
chi tiét tinh trang va ho so nan nhéan, néu
dat du diéu kién thi quy trinh sé cho phép
kéo dai thém 45 ngay nita d& ho tro chuyén
tiép. Giai doan nay dong thoi ciing duoc
xem la giai doan hd tro hoi phuc doi véi
nan nhan, boi nan nhan sé duvoc dam bao
tiép can va dam bao vé chd & sach sé va
an toan, cham sdc sttc khoe vé ca thé chat
va tinh than, tw van phap ly (vé cac van de
nhu boi thuong, nhap cu...), hd tro phién
dich ngdn ngtr va dua ra quyét dinh vé viéc
c6 ho tro qud trinh diéu tra va truy t6 doi
voéi toi pham mua ban nguwoi hay khong.
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Nan nhan la ngwoi nudc ngoai (khong
phai cong dan Anh Quoc) khong ty dong
duoc cdp quyén luu trd tai Anh, mdi
truong hop déu duoc xem xét ki cang.
Két qua sau khi dwoc Chinh pha xem xét,
nan nhan co thé c6 thé gap nhing truong
hop sau:

- Tiép tuc o lai VQA trong vong mot
nam néu tham gia hop tac diéu tra toi
pham mua ban nguwoi cung co quan canh
sat. Truong hop xét thay can thiét, Chinh
pht 6 thé gia han thoi gian nay.

- Hb tro thu tuc va tai chinh &€ giup
quay lai qué huwong néu ho khong duoc
cho ti nan hodc cap quyén luu tra tai VQA.

- Néu nan nhan khong duoc cho ti nan
hodc cap quyeén luu tra tai VQA, nan nhan
6 thé yéu cau su trg giup tir hé thong tro
giup phap ly hodc su trg giup cua cac td
chtrc phi chinh pha dé€ chirng minh véi Bo
Noi vu va cac co quan c¢6 tham quyén vé
cac rui ro nan nhan cé thé phai d6i mat
néu nan nhan quay trd lai qué huong ho
(vi du bi nhitng ké trong duong day mua
ban lam hai,...) d&€ ndp ho so xin ti nan.

- Néu nan nhan c6 da diéu kién dé
dwoc cho phép o lai dudi dang ti nan,
duogc cap quyén cu tra thi nan nhan la
tré em sé dwoc phan cong nguoi giam ho,
hd tro tai chinh cho sinh hoat hang ngay
va gido duc, y t& Cho dén khi tré du 18
tudi tro 1én, tré c6 thé dugc ra O riéng tai
cac khu nha ¢ xa hdi, duwgc chu cdp mot
khoan tién ¢ dinh hang thang, duoc dap
tng cac nhu cau vé hoc tap, cham séc y
té, va chiu sy quan ly ctia chinh quyén dia
phuong trong su6t thoi gian do.

- Sau 05 nam ké ttr thoi diém tré duoc
chinh thttc cho phép ti nan va sinh song ¢
VQA, néu thoa man cac di€u kién trong
thoi gian thi thach 05 nam do, tré c6 thé
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lam ho so xin nhap tich va tro thanh cong
dan Anh Quoc.

Cdc hinh thikc tro gitip khdc

- Uy ban Tré em thuéc Hoi dong
Nguoi ti nan (RCCP)16: RCCP cung cé’p
cac dich vu hd tro déi véi tré em (khong
c6 nguroi di cung) xin ti nan tai VQA,
dich vu nay dwgc cung cdp thong qua
cac hinh thtrc nhu: (i) Tao diéu kién dé
gitp nan nhan tiép can dai dién phap
ly; (ii) Tu van va hd tro nan nhan trong
qua trinh xin ti nan; (iii) Di cung voi tre
(néu can thiét) dén cac cudc phong van,
cac phién diéu tran tai Toa an va cac Hoi
dong xem xét viéc ti nan; (iv) Di cung tré
em (néu can thiét) d€ lam viéc vdi cac td
chttc khac nhw vé strc khoe, cac dich vu
phtc loi xa hoéi khac.

- Tu van phép ly va Dai dién phap luat:
Toa an cd thé sé chi dinh mot luat su cong
dé hd trg, hudng dan d&€ dam bao quyén
loi tot nhat cho tré trong mot sd truong
hop nhu: Nop don xin nha 6, tw van phap
ly va dai dién phép ly cho tré trong qua
trinh xin ti nan.

- Phan cong mot can bo Toa an phu
trach bao vé quyén 1¢i cho tré em la nan
nhan: Mot can bo Toa an sé duoc phan
cong ho tro, huéng dan va gitp do tré
trong qua trinh thuc hién cac tha tuc t&
tung. Tuy nhién, can bd toa an khong
tham gia ho tro trong céc giai doan xin ti
nan ban dau, chi cho dén khi UKBA phong
van hodc trude phién Toa xin ti nan thi can
bd toa &n méi bat dau tham gia.

- Phan cong Nguoi giam ho hodc
Nguwoi gidm hd dac biét thwc hién cac

16 Bo Noi Vu Anh (2008), Home Secretary Moves
to Rafity the Council Of Europe Convention Against
Trafficking in 2008, truy cap <http://press.homeoffice.
gov.uk/press-releases/Trafficking>
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quyeén han giong nhw bd me ctia nan nhan
trong cac phién diéu tran: Nguoi giam
ho dugc phan cong va chi dinh boi Toa
an, treong hop tré khong coé nguoi 1on di
cung, tré dugc phan cong ngweoi giam ho,
va nguroi gidam ho sé chiu trach nhiém nhw
bd me cua dira tré.

Sw Qitip do tir cdc T6 chive xd hoi khic

Trueong hop tré em la nan nhan khong
tim kiém su giap d6 chinh thic tir cac
t6 chirc chinh pht thi tré van c6 thé tiép
can va tim kiém su tro giup tir cac to
chtc nhu: BEACON, ECPAT, NSPCC,
AFRUCA, Quy Mua ban nguoi (Human
Trafficking Foundation), UNICEF UK,
T6 chirc An x4, ...

Nhiing t6 chitc nay sé hoat dong phoi
hop véi cac co quan chinh phu dé phat
hién duong day mua ban ngwoi, phat hién
nan nhan, hd tro chidm séc va bao vé nan
nhan thong qua mot sd hoat dong cu thé
nhu: Phan cong nguoi tro gitp nan nhan,
gidi thiéu nan nhan téi nhitng chuyén gia
tw van hop ly, hd tro phuc hoi, hd tro bao
dam an ninh ca nhan, bao vé quyén va loi
ich hgp phap d6i véi nan nhan, ...

4. Két luan

Trong Bao cdo cua Chinh pha vé
tinh hinh phong chéng mua ban nguoi
0 Vwong Qudéc Anh ndm 2020Y, Chinh
phu VQA da co ban dap tng day du cac
tiéu chuan toi thiéu dé xdéa bo nan mua
ban ngwoi. Chinh phu van da va dang
tiép tuc thé hién nhitng nd lyc nghiém
tic va bén ving trong sudt thoi gian
dai. Mdc du Chinh pha da dap tng cac
tiéu chudn hoat dong t6i thiéu, cac co
ché& bao vé do6i vdi nan nhan la tré em

7 Truy cap: https://www.state.gov/reports/2020-trafficking
-in-persons-report/united-kingdom/
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van can duoc ting cuong quan tdm va
nguodn lwc hon nita. Chinh phu ty nhan
thdy hoat dong cham séc dai han va qua
trinh ho tro tdi hoa nhap cong dong ddi
véi nan nhan van con chwa dt va can
dugc dam bao tinh hiéu qua trong thuec
té nhiéu hon nta.

Bao dam cong ly chwa bao gio la van
dé dé dang, n6 ludn 1a thach thic d6i voi
moi qudc gia, ddc biét la d6i vdi tré em la
nan nhan ctia hoat dong mua ban ngwoi.
Tinh hinh tdi pham mua ban ngwoi ngay
cang gia tang ca vé s& luong, quy mo 1an
tinh chat mic d6 nguy hiém, di€u nay
sé dat ra nhiéu bai toan kho doi véi cac
qudc gia va ca thé gidi trong cong cudc
phong va chéng mua ban nguwoi. Véi sy
hiéu biét va kinh nghiém cua tac gia,
tac gia da lwa chon VQA dé€ phan tich
boi tac gia cho rang, VQA la mot trong
nhiing quoc gia c6 sO luong tré em la
nan nhan cta mua ban ngwoi kha 1on,
va quan trong hon nhiing gi nwdc Anh
d3 nd luc thuc hién trong gan hai thap
ki qua da duwoc thé hién mot cach khai
quat o trén, xitng dang dé€ cac qudc gia
khac nghién cttu va xem xét hoc tap, ap
dung. Tré em la d6i twong thuéc nhém
yéu thé, do do, viéc dam bao tiép can
cong ly d6i voi tré em sé c6 nhirng dac
thu nhat dinh. Tuy nhién, nhin chung,
dé dam bao quyén tiép can cong ly cho
moi nguwoi noi chung hay tré em la nan
nhan ctia mua ban ngwoi nodi riéng cling
can phai thoa man cdc yéu t6 cdu thanh
quan trong dé€ dam bao quyén tiép can
cong ly. Mot khi cac yéu t6 cdu thanh
duwgc bao dam thi kha nang tim kiém
cong ly, hay noi cach khéac kha nang tim
kiém sy dén bu d6i véi nhitng thiét hai
ma nan nhan da chiu dung sé dé dang
dat dwoc./.

Khoahoc Kiémsat o5



