CHE DINH “DONG THUAN"- MOT CHE DINH DAC THU
TRONG LUAT HINH SU CONG HOA LIEN BANG BUC

TRAN HUU TRANG*

Dong thudn la mgt ché dinh bé sung cho ché dinh 16i trong ludt hinh sy giip gidi quyét
nhiéu tinh huéng ma néu khong c6 sy dong thudn ciia nguoi bi tic dong thi sé khéng cé co
s6 hop phdp dé logi trir tinh chit tdi pham cia cdc hanh vi gdy thiét hai cho tinh mang,
stic khoe, tai san va cdc quyén, lgi ich cia nguoi khdc. Bai viét nay phdn tich ché dinh
“Dong thugn” trong ludt hinh sy Cong hoa lién bang (CHLB) Diic, tir d6 ritt ra bai hoc kinh
nghiém cho Viét Nam.
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Ngay nhdn bai: 16/6/2021; Bién tdp xong: 16/6/2021; Duyét dang: 16/6/2021

As a supplement to the fault institution in criminal law, Consent helps to solve
situations which there will be no legal basis to exclude the criminal nature of acts that
cause damage to one’s life, health, property, rights and interests without the consent of
the affected subjects. This article clarifies Consent institution in the Federal Republic

of Germany’s criminal law, thereby drawing experience for Vietnam.
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1. Ché€ dinh dong thuin trong luat
hinh sy Cong hoa lién bang Ptirc

Trong thuec tién, co rat nhiéu hoat dong
vé hinh thtc 1a nhitng hanh vi gay thiét
hai cho tinh mang, sttc khoe, tai san cta
nguoi khac. Tuy nhién, do cac hanh vinay
nhan duoc sy dong thuan ctia nguoi bi tac
dong nén da loai trir tinh chat tdi pham
cta hanh vi. Vi du, mdt bac si thwe hién
phgu thuat cho mot bénh nhan. Vé hinh
thiec, hanh vi nay twong tu hanh vi ¢ y
gdy thuong tich nhung sy dong thuan
cua nan nhan va muc dich ctua hanh vi da
loai trtr tinh chat t6i pham ctia hanh vi.
biéu nay cling twong tw nhu khi mét tho
may stra chiéc quan bo hay céi 4o 16ng cta
khéch hang, nguodi tho may phai cat ngan
quan bo hodc cat bét chiéu rong chiéc o...
Hanh vi nay c6 sy dong thuan cua khach
hang nén da loai trtr trach nhiém hinh sy
cua toi huy hoai tai san. Ché€ dinh dong
thuan trong luat hinh sq¢ CHLB Dttc duoc
coi nhuw mdt su tir bo quyén duoc bao vé
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ctua phap luat (Verzicht auf Rechtsschutz)'.

Mac du dong thuan la sy tir bo quyén
ctia nguroi bi tdc dong, tuy nhién, khong
phai treong hop nao phdap luat cting cho
phép ca nhan dwgc tit bd quyén ctia minh.
Viéc tlt bd quyeén chi trong gidi han nhat
dinh, cu thé nhu sau:

Thir nhit, viéc tie bo cac quyén phai
dwoc phap luat cho phép. Diéu nay cd
nghia la khong duwoc phép tir bd cac
quyén ma viéc tir bd quyén nay xam hai
dén cac lgi ich cdng cong (nhu truong
hop gay chdy nghiém trong quy dinh tai
biéu 306a B luat hinh su (BLHS) CHLB
Dtec (§ 306a Schwere Brandstiftung) hoac
truong hop say rwou trong giao thong
quy dinh tai Biéu 316 BLHS CHLB Dtc (§
316 Trunkenheit im Verkehr),...

* Phé Gido su, Tién si, Truong khoa Ludt, Truong Dai
hoc Mo Ha Ngi

1 Johannes Wessels, Werner Beulke, Strafrecht
Allgemeiner Teil, 33., neu bearbeitete Auflage, C.F.
Miiller Verlag Heidelberg, 2003, tr. 122.
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Thit hai, nguoi dong thudn phai la
nguoi cd quyén. Diéu nay cd nghia la
mudn tir bd quyén thi nguoi dé phai la
nguoi cd quyén hop phap, duoc phéap luat
bao vé hodc phai la nguoi dugc iy quyén
hop phap dé€ dinh doat quyeén loi do6.

Thiz ba, nguwoi dong thuan phai la
nguoi c6 day du kha nang thé hién sy
dong thuan cta minh. Diéu nay ¢ nghia
la ngwoi d6 phai cé du nang lic nhan thic
va nang luc diéu khién hanh vi; c6 kha
nang nhan thitc rd y nghia va pham vi cta
viéc tir bo quyén, cling nhu phai danh gia
dwoc hdu qua cua viéc tir bd quyén nay.

Thit tir, sq¢ dong thudn phai trén co so
mong mudn ty nguyén ctia chinh nguoi
do6. Mot su dong thuan trén co sd bi ép
budc, gian lan hodc dya trén sy vi pham
nghia vu giai thich thi khong c6 gia tri.?

Thir nam, sw dong thuan trén co so co
hanh vi xdm pham sy bat kha xam pham
vé than thé phai khong dwoc trai voi
thuan phong my tuc.?® Day 1a mot trong
nhitng yéu ciu nham bao vé tinh mang,
sttc khoe khoi nhitng hanh vi trai véi luan
thuong, dao ly. Vi dy, moét sy dong thuan
cho nguoi khac gay thuong tich dé€ tron
tranh nghia vu quan su hay di an xin thi
khong co6 gia tri.

Thit sdu, s dong thuan phai duoc giai
thich rd rang hodc phai dwgc thé hién
cu thé treedce khi hanh vi dwoc thuc hién.
biéu nay bao dam cho nguoi dong thuan
hinh dung hét moi hau qua dé dua ra
mot quyét dinh sang sudt. Mot su dong
thuan sau khi hanh vi da duoc thuc hién
sé khong c6 y nghia doi véi viéc loai trie
trach nhiém hinh su.

Thir bay, ngwoi thuwc hién hanh vi phai
dua trén su hiéu biét day du vé sy dong
thuan va phai hanh dong trén co so suw
dong thuadn rd rang ctia nguoi bi tac dong

2 Johannes Wessels, Werner Beulke, Sdd, tr.122, 123.
* Urs Kindhéuser, Strafgesetzbuch, 5. Auflage, Nomos,
2017, Rn 10.
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boi hanh vi.*

Dé bao dam co so phap ly cho viéc ap
dung cac truong hop dong thuan, BLHS
CHLB Dtic da c6 nhiéu quy dinh lién quan
dén ché€ dinh dong thuan. DBiéu 228 BLHS
CHLB Dtic quy dinh: “Ngwoi nao thic hién
hanh vi gay thwong tich cho nguwoi khic trén
co s0 sy dong thudn cua nguwoi bi gay thwong
tich thi hanh vi chi phdi chiu trich nhiém hinh
sw néu sy dong thudn nay trdi véi cac phong
tuc, tdp qudn tot dep”®. Mot vi du dién hinh
cho treong hop nay la mot nhém thanh
thiéu nién tudi tir 16 dén 17 la thanh vién
cua bang nhom “Schwabing Hotspurs”. |
(15 tudi) muodn gia nhdp bang nhém nén
da dong thuan véi nghi thiic gia nhap
nhom la sé bi danh dap bdi ba thanh vién
ctia nhom. Nhom cting giai thich r6 la kha
nang khi bi danh sé phai chiu nhitng ton
thwong, ké ca gay xuwong suwon. Ngay khi
J dong y, A, B va C da danh ] gay ra nhiéu
vét bam tim, trdy xwdc va stet 1 cdi rang.
J da phai diéu tri trong 2 tuan®. R rang
trong trueong hop nay, mac du c6 sy dong
thuan cta J, nhung day la mot sw dong
thudn trai voi thuan phong, my tuc. Do
vay, hanh vi cia A, Bva C van phai chiu
trach nhiém hinh su theo Diéu 223 BLHS
CHLB Dtc: Toi “Gay thuwong tich” (§ 223
Korperverletzung).

Ngoai ra, rat nhiéu diéu luat c6 dé
cap dén sy dong thuan nhu la cac co so
hop phap cho cac hanh vi loai trir trach
nhiém hinh su. Vi du trong t6i “Phat tan,

* Johannes Wessels, Werner Beulke, Sdd, tr.122- 124;
Volker Krey, Deutsches Strafrecht Allgemeiner Teil, Band
1, 3. Auflage, Verlag W. Kohlhammer, 2008, tr. 232-238.

° § 228 Strafgesetzbuch (B luat Hinh su phién ban
cong bd ngay 13/11/1998 (Cong bao Luéat Lién bang
I trang 3322), duoc stra doi lan cudi boi Diéu 1 caa
Dao luat ngay 30/3/2021 (Cong bao Luat Lién bang I
trang 441). Nguodn: https://www.gesetze-im-internet.
de/stgb/BJNR001270871. html.

¢ Ostendorf, Jugendstrafrecht, Lehrbuch/Studienliteratur,
7., vollig iiberarbeitete Auflage. 2013, Nomos. ISBN 978-
3-8487-0261-9, tr.288.
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mua ban va chiém doat nhitng dn pham
khiéu dam vé nguoi chwa thanh nién”
(§ 184c Verbreitung, Erwerb und Besitz
jugendpornographischer Schriften), tai
khoan 4 quy dinh: “Nguwoi nao chiém hitu
nhitng an phim khiéu dim vé nguwoi chiea
thanh nién thi bi xi¢ phat voi hinh phat twréc
tw do dén mot nam hodc hinh phat tién. Cau 1
khong dp dung doi voi hanh vi ciia nguoi dugi
18 tudi da tao ra cdc dn phdm khiéu dim vé
nguwoi chwa thanh nién ma cd sw dong thudn
cua nhirng nguoi nay”.’

Luat hinh s¢ CHLB Dtc cing quy
dinh mot truong hop dac biét duoc goi
la “Dong thudn trén co so suy dodn” (Die
mutmafiliche Einwilligung). Day la truong
hop hanh dong vi loi ich ctia nan nhan.
Truong hop nay thuong xay ra trong Iinh
viee y hoc khi nan nhan dang trong tinh
trang nguy hiém dén tinh mang nhung
khong thé thé hién hodc thé hién khong
chinh xac sy dong thudn ctia minh, dac
biét la cdc nan nhan bi tai nan giao thong,
tai nan lao dong... Trong treong hop nay,
co sO hop phap ctia “Dong thudn trén co
sO suy doan” 1a mot sw phan doan xac suat
vé mong muodn that sy ctia nan nhéan tai
thoi diém hanh dong. Pay la hanh dong
dua trén loi ich, nhu cau, mong mudén va
cac gia tri cia nan nhan.?

2. Kinh nghiém cho Viét Nam

Cé thé ndi, viéec quy dinh ché dinh
“Pong thuan” trong BLHS la co s& phap
ly quan trong, la mot trong cac can ct d€
loai trtr tinh chat tdi pham cua hanh vi gay
thiét hai, loai trir trach nhiém hinh sw. Luat
Kham, chtra bénh nam 2009 cua Viét Nam
duoc stra d6i, bo sung bdi Luat Quy hoach
ndm 2017 tai Piéu 61 da quy dinh “Moi
trwong hop phdu thudt, can thiép ngoai khoa
déu phai dwoc sw dong y ciia ngueoi bénh hodc
dai dién cua nguwoi bénh, triv trieong hop quy
dinh tqi khoan 3 Diéu nay”. Khoan 3 Diéu

7 (4) § 184c Strafgesetzbuch, Tldd.
8 BLHS Dug, tr. 125.
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nay quy dinh: “Truong hop khong thé héi i
kién cua nguwoi bénh hodc nguwoi dai dién cua
nguoi bénh va néu khong thuee hién phau thugt
hodc can thiép ngoai khoa sé de doa triec tiép
dén tinh mang cua nguoi bénh thi ngueoi ditng
diu co s6 khdam bénh, chiva bénh quyét dinh tién
hanh phdu thudt hodc can thigp ngogi khoa” .
Day chinh la nhiing quy dinh thé hién noi
dung ctia ché€ dinh dong thuan va suy doan
dong thuan. Tuy nhién, nhitng ndi dung
quy dinh trong Luat Kham, chita bénh méi
chi la nhiing ndi dung thé hién nguyén
tac hanh nghé. D& bao dam co s& phép ly
viing chac cho hoat dong trong nganh y
cling nhu cac nganh khéac cé tdc dong vé
hinh thitc gay thiét hai cho tinh mang, sttc
khoe, tai san ctia ngwoi khdc thi can ¢6 cac
quy dinh thé hién r6 ché dinh dong thuan
cta nguoi chiu tac dong. Chiung ta hoan
toan c6 thé hoc tap kinh nghiém lap phap
cua CHLB Dtic hodc quy dinh ché dinh
dong thuan bén canh cac ché dinh khac da
c6 trong Chuong IV quy dinh vé nhiing
truong hop loai trir trach nhiém hinh sy dé
vira bao vé cac hoat dong nghé nghiép, vira
tang cuong bao vé cac quyeén va loi ich hop
phap ctia cd nhan trong xa hoi./.
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