NHUNG DIEM MGI VA MOT 80 KIEN NGHI NANG CAO CHAT LUONG
AP DUNG CAC QUY DINH CUA B0 LUAT HINH SU 2015 VE CAC T0I
XAM PHAM NHAN PHAM, DANH DU CON NGUDI

PHAN THITHU LE*

Thuyc tién cho thdy cdc toi xdm pham nhan phdm, danh dy cia con nguoi dang dién ra
nghiém trong vdi dién bién ngdy cang phiic tap, gy mat on dinh trat tw xd hoi. Tuy Bo
ludt hinh sy (BLHS) ndm 2015, stka d6i ndm 2017 (30i tdt la BLHS nim 2015) di duoc sita
d6i mot cach kha toan dién, khic phuc duwoc cic han ché’va bt cdp trong BLHS nim 1999
nhung mét sé quy dinh vdn cin tiép tuc duoc hodn thién dé’ phong chong logi toi pham

nguy hiém nay.

Tir khéa: Diém mdi, gidi phdp, cdc ti xdm pham nhin pham, danh dy.
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It has been a complicated increasing in the offences against individuals’ reputation
that causes social instability. Although the 2015 Penal Code has been comprehensively
revised to overcome limitations in the former one, it still remains some regulations that
need to be improved to combat and prevent from those dangerous crimes.

Keywords: Improvements, solutions, offences against reputation.

uyén con nguoi 6 nudc ta ludn la van

dé duoc Dang va Nha nudc quan tam

hang dau. Bao vé quyén con nguoi la
trach Thiém ctia Nha nwede va moi to chite, ca
nhan trong xa hoi. Theo quy dinh tai Diéu 20
Hién phap nam 2013, “moi nguoi cé quyén bit
kha xdm pham vé than thé, dwoc phap ludt biao hy
vé sikc khoe, danh dvw va nhin phdm, khong bi tra
tan, bao luec, truy birc, nhuc hinh hay bat ky hinh
thirc doi xir nao khdc xdm pham thin thé, sirc khae,
xtic pham danh dw, nhin phim”.

Céc tdi xam pham nhan phdm, danh duw
cuia con nguoi 1a nhitng hanh vi nguy hiém
cho xa@ hoi, khong chi xam hai dén su phat
trién binh thuong, lanh manh ctia con nguoi
ma con lam ton thwong thé chat, tinh than
nguoi bi hai cling nhu gia dinh cta ho, anh
hudng xau dén xa hoi, gay ph:fm nd, birc xtc
trong dw luan. Thye tién cho thdy, cac tdi xam
pham nhan phdm, danh dy cta con nguoi
dang dién ra nghiém trong va dién bién ngay
cang phtrc tap gay mat on dinh trat tu xa hoi
va dang la mot trong nhiing van dé nhirc nhoi
dwoc xa hoi ddc biét quan tam.

1. Nhitng di€m mdéi caa B luét hinh sy
nam 2015 vé cac tdi xAm pham nhéin pham,
danh du cta con nguoi
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D6i voi cac tdi xam pham nhan phdm,
danh du cua con nguoi, nghién cttu BLHS
ndam 2015 so v6i BLHS ndm 1999 cho thay, Bo
luat nay cé nhiéu diém méi vé ndi dung ciing
nhu ky thuat 1ap phap hinh sy. Cu thé la:

- Thir nhat, tai cac diéu 142, 144, 145, 146
BLHS nam 2015, mét s6 thuat ng duoc thay
dai cho pht hop véi tén goi va quy dinh trong
mot sO luat chuyén nganh nhu thuat ngte “#ré
em” dwgc d6i thanh “nguoi duéi 16 tudi”.

- Thir hai, mot s§ diéu luat trude day quy
dinh g6m nhiéu toi danh thi nay dwoc tach ra
thanh cac t6i pham doc lap va duoc quy dinh
0 cac diéu luat doc 1ap nham dam bao nguyén
tac phan hoa trach nhiém hinh sy (TNHS)
cting nhu thé hién su rd rang trong ky thuatlap
phap. C6 thé ké dén nhu: Toi mua ban nguoi
dudi 16 tudi (Diéu 151), Toi danh trao nguoi
dwdi 01 tudi (Diéu 152) va Toi chiém doat
nguoi dudi 16 tudi (Diéu 153). Ngoai ra, BLHS
nam 2015 bd sung thém hai t6i mai la Toi mua
ban, chiém doat mo6 hodc bo phan co thé nguoi
(Biéu 154) va Toi sit dung nguoi dudi 16 tudi
vao muc dich khiéu dam (Diéu 147).

* Tién si, Khoa Phdp ludt hinh sy va Kiém sdt hinh
su, Truong Dai hoc Kiém sdt Ha Noi
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- Thit ba, hanh vi khach quan ctia mot s
t0i xam pham nhan pham, danh du cuia con
nguoi trong BLHS nam 2015 c6 sy stra doi
phtt hop véi thyec tién tinh hinh t6i pham va
yéu cau bao vé quyén con nguoi, yéu cau
phong chong toi pham.

+ D61 voi hanh vi khach quan cta cac
t0i pham tinh duc, ngoai hanh vi“giao cdu”,
BLHS nam 2015 bd sung thém hanh vi “thirc
hién hanh vi quan hé tinh duc khdc” trong cac toi
hiép dam, toi hiép dam nguoi dudi 16 tudi,
t0i cedng dam, toi cudng dam nguoi tir du 13
tudi dén dudi 16 tudi, tdi giao cau hoac thuc
hién hanh vi quan h¢ tinh duc khac vdi nguoi
tte da 13 dén dudi 16 tudi. Nhu vay, nguoi
pham t6i khong chi thuc hién hanh vi giao
cau véi nan nhan theo cach hiéu truyén thong
hién nay la “hanh vi xam nhdp cua by phin sinh
duc nam vao by phin sinh duc nit, v6i bat ki mirc
d¢ xam nhdp nao”" ma con trong ca truong
hop, nhitng nguoi cung gidi tinh hay khac
gidi tinh sit dung bo phan sinh duc nam, b
phén khac trén co thé. Vi du: St dung ngén
tay, ngon chan, ludi..., dung cu tinh duc xam
nhap vao b phan sinh duc nit, miéng, hau
mon cua nguoi khac véi bat ky mic do xam
nhap nao, bao gobm mét trong cac hanh vi dua
bd phan sinh duc nam xam nhap vao miéng,
hau mon ctia nguoi khac. Dung bo phan khac
trén co thé nhu ngodn tay, ngdn chan, ludi...,
dung cu tinh duc xam nhap vao by phan sinh
duc nit, hdu moén ctua ngwoi khac béng mot
trong cac thu doan pham t¢i da duoc quy
dinh thi vdi quy dinh mdi nay chung ta c6 co
sO phap ly dé truy ctru TNHS nguoi pham t6i
vé mot trong cac toi pham tinh duc theo dling
tinh chdt va mtrc 46 nguy hiém cho xa hoi ctia
hanh vi.

+ Vé Toi mua ban nguoi (Diéu 150) va
Toi mua ban nguoi dudi 16 tudi (Diéu 151),
dé phu hop véi Cong udc quoc t€ vé tdi budn
ban nguoi, BLHS nam 2015 da stra doi theo
hudng mo ta cu thé cac dang hanh vi cta toi

! Khoan 1 biéu 3 Nghi quyét s& 06/2019/NQ-HDTP
ngay 01/10/2019 ctia Hoi dong tham phan Toa én nhan
dan t6i cao ap dung mot sd quy dinh tai cac diéu 141,
142, 143, 144, 145, 146, 147 ctia B0 luat hinh sw va viéc
xét xtt vu an xam hai tinh duc nguoi duéi 18 tudi

2 Khoan 2 Biéu 3 Nghi quyét s6 06/2019/NQ-HD TP
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mua ban nguoi bao gom: Hanh vi chuyén
giao hodc tiép nhan nguoi d€ giao, nhan tién,
tai san hodc 1¢i ich vat chat khac; chuyén giao
hodc tiép nhan nguoi dé boc 16t tinh duc,
cudng b lao dong, 1ay bo phéan co thé cta
nan nhan hoac vi muc dich vd nhan dao khac;
tuyén mo, van chuyén, chira chdp nguoi khac
dé thuc hién cdc hanh vi néu trén. Bén canh
do, cac diéu luat cting bo sung thém dau hiéu
tht1 doan pham t¢i “dung vii lwec, de doa dung
vl luc, Itra gat hodc bang tha doan khac”
trong cau thanh t4i pham.

+ Diéu 153 BLHS nam 2015 mo ta cu thé
hon hanh vi khach quan ctia T6i chiém doat
nguoi dudi 16 tudi. Theo d6, hanh vi chiém
doat nguoi dudi 16 tudi duoc hiéu la hanh
vi dung vii luc, de doa dung vii lwec hoac tha
doan khac chiém gitt hodc giao cho nguoi
khac chiém gitr nguoi dudi 16 tudi.

- Thir tr, BLHS nam 2015 bd sung hai toi
mdi la Toi st dung nguoi dudi 16 tudi vao
muc dich khiéu dam (Diéu 147) va Toi mua
bén, chiém doat mé hoacbd phan co thé nguoi
(Biéu 154). Theo d6, hanh vi khach quan caa
T6i stt dung nguoi dwdi 16 tudi vao muc dich
khiéu dam duoc xac dinh 1a hanh vi 16i kéo,
du dd, ép budc nguoi dudi 16 tudi trinh dién
khiéu dam hodc tryc tiép ching kién viéc
trinh dién khiéu dam duwdi moi hinh thic.
Hanh vi khach quan ctia Téi mua ban, chiém
doat md hodc bd phéan co thé nguoi dugc xac
dinh la hanh vi mua ban, chiém doat mo hodc
bo phéan co thé nguoi khac.

- Thir nam, do quy dinh mdi caa BLHS
nam 2015 nén nhan thic va thuc tién déi voi
chut thé cia mot s6 tdi xam pham tinh duc 1a
i hiép dam, hiép dam nguoi dudi 16 tudi,
cudng dam va cudng dam nguoi tir du 13
tuoi dén dudi 16 tudi da co sy thay doi. Thuc
tién xét xtt & Viét Nam trueée khi BLHS nam
2015 c6 hiéu lyec thi hanh coi chu thé cta cac
t0i pham trén la chu thé dac biét, nguoi thuc
hanh chi ¢6 thé 1a nam gidi va ni gidi chi co
thé la dong pham véi vai tro la nguoi to chc,
nguoi xui giuc hodc nguoi gitp stc. Viéc bo
sung dau hiéu “hanh vi quan hé tinh duc khic”
trong cac diéu luat nay da gop phan thay doi
nhan thitc vé chu thé cua cac tdi nay: d6 1a bat
ky ai, khong phan biét gidi tinh. Tuy nhién,
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chting t6i cho rang dé c6 nhan thtic chung va
thong nhat, cac co quan c6 thdm quyén can
hudéng dan cu thé hon vé chu thé ctia cac loai
toi pham nay. Ngoai ra, theo BLHS nam 2015,
chu thé ctia Toi giao cadu hodc thye hién hanh
vi quan hé tinh duc khéac v6i nguoi tir da 13
tudi dén dudi 16 tudi (Diéu 145) va Toi dam
0 d6i voi nguoi dudi 16 tudi (Diéu 146) duoc
thay doi tir “Nguoi da thanh nién” thanh quy
dinh cu thé hon la “Nguoi du 18 tudi tro 1én”.

- Thir sdu, quy dinh vé cac tinh tiét dinh
khung tdng ndng ciing c6 nhitng stra doi,
bd sung:

+ Tinh tiét “pham t6i nhiéu lin” va “doi véi
nhiéu nguoi” quy dinh tai cac diéu luat déu
duoc stra doi theo hudng quy dinh cu thé va
rd rang hon. Theo d¢, hai tinh tiét nay hau
nhu duoc stra doi thanh “pham tgi 02 lin tré
Ién” va “doi v6i 02 nguoi tré 1én” (trie Diéu 150
va biéu 151 BLHS nam 2015). Viéc quy dinh
10 theo hudng mdi nay sé dam bao cac quy
dinh cua BLHS duoc hiéu cu thé, thong nhat
hon. Tuy nhién, riéng trong Tdi cudng dam
(Biéu 143), nha lam luat quy dinh hai tinh tiét
nay voi tén goi “cuong diam 02 Iin tro lén” va
“cueong diam 02 nguoi tro l1én”. Nén chang hai
tinh tiét nay trong Toi cudng dam nén stra lai
cho thong nhat vdi cac diéu luat khac. Khong
chi stra d6i lai thuat ng cho hai tinh tiét nay
ma trong BLHS ndm 2015, nha lam luat da
dam bao tinh thong nhat va tinh tuong thich
khi dwa hai tinh tiét “pham t§i 02 [in tré én” va
“doi voi 02 nguoi tré 1én” cung vé khoan 2 cuia
tat ca cac diéu luat.

+ BLHS nam 2015 bd sung thém tinh tiét
“qdy roi logn tdm thin va hanh vi cia nan nhin
tir 11% dén 45%" va tinh tiét “gdy r6i loan tdm
than va hanh vi cua nan nhin 46% tro lén” vao
cac cdu thanh ti pham tdng nang cta cac
diéu luat. Day la tinh tiét moéi lan dau duoc
dua vao quy dinh ctia BLHS. D6i véi hai tinh
tiét nay doi héi hau qua bat budc 1a lam cho
nan nhan bi tam than hodc c6 nhitng biéu
hién hanh vi khong 6n dinh, dién bién tam ly
bat thuong vdi ty 1€ nhat dinh tir 11% trd 1én
va viéc xac dinh ty 1€ % phai do co quan giam
dinh phép y két luan.

+ BLHS nam 2015 bd sung tinh tiét “pham
tgi doi voi ngueoi dwdi 10 tubi” vao khoan 3 Diéu
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142 quy dinh vé T6i hi€p dam nguoi dwdi 16
tudi voi khung hinh phat 1a “phat tii 20 ndam,
ti chung than hodc tir hinh”. V6i quy dinh méi
nay, nha lam luat da phan héa TNHS ddi voi
cac treong hop giao cau hodc thuc hién hanh
vi quan hé tinh duc khac d6i voi nguoi dudi
13 tudi thanh hai mtrc 1a nguoi dudi 10 tudi va
nguoi tir du 10 tudi dén dwdi 13 tudi.

+Veé Toi dam 6 d6i voi nguoi dudi 16 tudi,
nha lam luat da stra d6i mot so tinh tiét dinh
khung tang nang trong Diéu 146 BLHS nam
2015. Cu thé, cac tinh tiét “gdy hdu qua nghiém
trong”, “gdy hdu qua rit nghiém trong hodc dic
bigt nghiém trong” da bi xdéa bo, thay vao do
la nhitng tinh tiét khac nhw “gdy r6i loan tim
thian va hanh vi cua nan nhan tie 11% dén 45%”,
“qay 61 logn tdm thin va hanh vi cua nan nhin
46% tro lén”, “lam nan nhin tw sit”. Viéc stra
ddinay la hoan toan pht1 hop, ¢6 thé dinh tinh
duoc, tao diéu kién giup cho cac co quan ap
dung phap luat dwoc chinh xac.

+ BLHS nam 2015 bo sung thém tinh tiét
“sir dung mang mdy tinh hodc mang vién thong,
phuong tién dign tir dé’ pham toi” vao khoan 2
biéu 155 quy dinh vé T6i lam nhuc nguoi
khac. Quy dinh nay la phu hop bdi viéc cong
nghé thong tin phat trién da khién cac mang
may tinh, mang vién thong va cic phuong
tién dién tt tro thanh cong cu httu hiéu trong
viéc phat tan thong tin, c6 thé gay ra nhiing
ton thwong, xtic pham nhan phdm, danh dy
ctia nan nhan.

2. M6t s6 kién nghi nang cao chat lugng
ap dung cac quy dinh caa B¢ luat hinh sy
nam 2015 vé cac tdi xam pham nhan pham,
danh du con nguoi

Mac du BLHS nam 2015 da dwoc stra
d6i mot cach kha toan dién, khic phuc duoc
nhiing han ché€ va bat cap trong BLHS nam
1999, trong d6 ¢ cac stra doi lién quan dén
cac toi xam pham nhan pham, danh du cta
con nguoi. Tuy nhién, theo ching t6i, BLHS
nadm 2015 van con mét s§ quy dinh can tiép
tuc duoc hoan thién d€ tao hanh lang phap ly
vitng chéc trong phong chdng loai tdi pham
nguy hiém nay. D¢ la:

- Vé dau hiéu trai y muén: Theo quy dinh
cua BLHS hién hanh, m¢t dau hiéu dinh t6i
trong cac t0i hiép dam, hi€p dam tré em la
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dau hiéu “trdi voi y mudn ciia nan nhin”. Vé
van dé nay, tac gia hoan toan dong y vdi y
kién ctia PGS.TS. Tran Van D9 - Nguyén Pho
Chanh an Toa an nhan dan t6i cao la nén thay
d&u hiéu “trdi v6i yy mudn cia ngn nhin” bang
d&u hiéu “khong co sw dong j ciia nan nhin” thi
s€ pht hop hon®. Béi I€, viéc chitng minh nay
c6 thé sé 1am anh huwong, ton thuong dén tam
ly nan nhan cling nhw ching minh “khong cé
sw dong y cua nan nhan” don gian hon ching
minh “trdi v6i yj mudn cua ngn nhin”. Viéc xac
dinh yéu t6 trai y mudn nan nhan la kha phiic
tap, bao gobm ca hanh vi khach quan va y chi
cht quan; con xac dinh yéu t6 khong dong y
thi don gian hon, chi can xac dinh cac biéu
hién khach quan nhw néi khong, x6 ddy, bo
chay... la du. Sy thay d6i nay sé khién nguoi
la nan nhan cta cac vu viéc hi€ép dam tranh bi
ton thuong thém lan nira trong qua trinh diéu
tra, truy 8, xét xtt; nhat la d6i voi nguoi dudi
18 tuoi.

- Vé van dé tudi cua nan nhan trong toi
giao cau hodc quan hé tinh duc khéc voi tré
em (Diéu 145 BLHS nam 2015). Theo d6, nan
nhan ctia toi pham nay la nguoi ttr du 13 tudi
dén dudi 16 tudi. Mac du hanh vi giao cau
hodc quan hé tinh duc khac la thuén tinh, ttec
la c6 sy dong y cta nan nhan, nhung hanh
vinay van bi coi 12 toi pham nham bao vé su
phat trién toan dién ctia tré em khi cac em con
chwa phat trién day du vé tam sinh ly d€ quyét
dinh hanh vi tinh duc ctia minh. Tuy nhién,
qua nghién cttu mot sd ban an vé toi pham
nay va tham van y kién ctia mot s6 chuyén gia,
cac nha nghién ctru cing nhw nhitng nguoi
lam thyec tién, chung t6i nhan thdy hau hét
cac treong hop ngwoi pham t6i 1a nguroi yéu
hodc c6 treong hop la nguoi chong sau nay
ctia nan nhan. Xuat phat tr tinh yéu nén ca hai
da cung nhau thiee hién hanh vi quan hé tinh
duc ma hoan toan khong co s ép budc hay st

3 Phat biéu cua PGS.TS. Tran Van D0 tai Hoi thao
“Nang cao chdt luong tranh tung ctia Kiém sat vién
ddi v6i cac tdi pham xam pham stc khoe, danh du,
nhan phdm phu ntt va tré em” do Truong Dai hoc
Kiém sat Ha Noi phoi hop véi Co quan Hop tdc Quéc
t& Nhat Ban (JICA) va Van phong Lién hiép qudc vé
chdng Ma tuy va Toi pham (UNODC) tai Viét Nam
t0 chikc thang 8/2019 tai Ha Noi
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dung thu doan nao khac. Nhiéu truong hop
do thiéu hiéu biét, khong y thitc duwgc hanh vi
cua minh la pham t6i nhung vi gia dinh t6 cao
nén nan nhan da phai nhin nguoi yéu vudng
vao tu toi va cho doi trong nhiéu ndm dé
duoc két hon khi nguoi yéu man han tii. Thiét
nghi, hinh phat 4p dung trong nhitng truong
hop nay khong phat huy dwoc hét tinh huedng
thién, khong bao vé t6i da dugc quyén va loi
ich hop phap ctia cong dan, tham chi doi khi
con lam xdo tron cudc séng va de doa hanh
phtic cua gia dinh ho. Do vay, ching t6i cho
réng BLHS nén xem xét lai dd tudi ctia doi
tuong tac dong trong toi giao cau vdi tré em
dé pht1 hop hon véi thuc tién xa hdi cling nhuwe
pht hop hon vdi chinh sach hwdng thién cua
luat hinh sw Viét Nam.

- Theo quy dinh tai Nghi quyét 06/2019
cua Hoi dong Tham phéan Toa an nhan dan t6i
cao, hanh vi dam 6 chi bao gom céc tiép xtc
co hoc than thé ma chwa bao gom cac tiép xuc
nhin (nhu budc nan nhan xem khoa than hodc
budc nan nhan khoa than dé xem, cho xem
phim khiéu dam...) hodc ti€p xtic nghe (budc
nghe nhitng 10i tuc tiu, nghe nhitng truyén
khiéu dam...). Huéng dan nay chura dam bao
viéc bao vé 1oi ich tot nhat cho cac em.

Ngoai ra, ciing da dén ltc can tdi pham
hod cac hanh vi tan cong tinh duc, qudy rdi
tinh duc hién dang xay ra kha phd bién 6 nudc
ta. Chi t6i pham hoa thi méi c6 can ctt khoi to
vu an va st dung cac bién phap t6 tung luat
dinh dé xac dinh hanh vi, thuc hién viéc truy
t0, bao vé quyén con nguoi va ddu tranh c6
hiéu qua cac hanh vi nay...

Pong thoi, d¢ dam bao ap dung co hiéu
qua cac quy dinh ctia phap luat hinh sy vé
cac toi xam pham nhan pham, danh dv cta
con nguoi, can chu trong dén hoat dong
huéng dan 4p dung phép luat. Mot s3 cac
quy dinh méi trong BLHS nam 2015 chua
that 16 rang c6 thé dan t6i nhitng cach hiéu
khéac nhau. Do d6, chiing t6i cho rang cac co
quan c6 tham quyeén can sém tién hanh xay
dung cac van ban hudng dan, giai thich rd
hon nhitng quy dinh nay; nghién cttu xay
dung cac an 1é can thiét./.
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