TOI NHAN HOI L0 THEO BO LUAT HINH SU NAM 2015
VA MOT SO KIEN NGHI HOAN THIEN
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Bai viét phin tich ddu hiéu cia hai yéu t6 la mdt khdach quan va mdt chil quan cia
toi nhdn héi 19 trong B ludt hinh sy Viet Nam, tir d6 dua ra mot sé kién nghi huéng dan
dp dung toi nhdn hoi 1§ theo ludt hinh sy nudc ta nhdam hodn thién phap ludt, nang cao
hiéu qua dp dung phdp ludt hinh sy vé t6i ndy.
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The article analyzes the signs of actus reus (objective element) and mens rea
(subjective element) of the crime of taking bribes in the Vietnamese Penal Code,
from which some recommendations to perfect the law and to improve the efficiency of
criminal law application on this crime are given.
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B doi, b6 sung nam 2017 (sau
day goi tat 1a BLHS nam 2015)

da tiép tuc hoan thién cac quy dinh vé
nhém tdi pham tham nhting, quy dinh
hanh vi tham nhiing trong Iinh vuc tu.
Theo d6, tdi nhan hoi 10 cling duoc stita
ddi, bd sung nham dap tng yéu cau dau
tranh phong, chdng tdi pham va duoc
quy dinh tai Biéu 354 BLHS nam 2015:
Nhdn hoi 1§ la hanh vi cua nguwoi loi dung
chirc vu, quyén han triec tiép hodc qua trung
gian nhdn hodc sé nhan bat ky loi ich nao sau
ddy cho chinh ban thin ngwoi dé hodc cho
nguoi hodc t6' chirc khdc dé’lam hodc khong
lam m@t viéc vi loi ich hodc theo yéu ciu ciia
nguoi dwa hoi 19: (i) Tién, tai san hodc lgi ich
vdt chat khdc tri gid tir 2.000.000 dong tro
lén hodc dwéi 2.000.000 dong nhwng da bi
xt¢ 1y ky ludt vé hanh vi nay ma con vi pham
hodc da bi két dn vé mot trong cdc toi quy
dinh tai Muc 1 Chwong nay, chiwea dwoc xoa
dn tich ma con vi pham; (ii) Loi ich phi vit
chat. Nguoi cé chirc vu, quyén han trong
cdc doanh nghiép, t6 chirc ngoai Nha nuéc

S0 chuyén de 4 - 2020

ma nhin hoi 19, thi bi xir ly theo quy dinh tai
Diéu 354 BLHS.

Nhuw vay, nguoi nhan hoi 16 la nguoi
€6 chire vy, quyén han trong cac to chirc
kinh t€, by may Nha nudc, co quan Dang
va trong cac doanh nghiép, t6 chitc ngoai
Nha nudc da c6 y loi dung chirc vy,
quyén han cta minh trong khi thwc hién
cong vy, nhiém vy, tryc ti€p hodc qua
trung gian nhan hodc sé nhan bat ky loi
ich nao cho chinh ban than ngwoi do
hodc cho nguoi hodc t6 chire khac d€ lam
hoac khong lam mot viéc vi loi ich hoac
theo yéu cau ctia nguoi dua hoi 19. Hanh
vi d6 da xam pham truc ti€p dén uy tin
va hoat dong dung dan cta co quan, t&
chitc, xam hai dén quyén va loi ich ctua
cong dan, lam x6i mon long tin ctia nhan
dan do6i v6i Pang, Nha nuwdce, d6i voi cac
doanh nghiép, t6 chirc ngoai Nha nudc.
Trong bon yéu td cdu thanh tdi pham cua
t0i nhan hoi 19, trong bai viét nay, tac gia
tap trung nghién ctru, phéan tich hai yéu
t0 la mat khach quan va mat chu quan
cta toi pham.

* Pho truong Ban N¢i chinh Tinh uy Binh Thudn
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1. Quy dinh ctia ludt hinh sw vé dau
hiéu khach quan ctia tdi nhan héi 16

Toi nhan hoi 10 ¢ cau thanh hinh thirc
nén mat khach quan cta toi pham chi c6
d4au hiéu hanh vi 13 dau hiéu dinh t0i.
Hanh vi khach quan ctua t6i nhan héi 16
la hanh vi 1oi dung chirc vy, quyén han
trye tiép hodc qua trung gian nhan hoac
sé nhén bat ky lgi ich nao cho chinh ban
than nguoi d6 hodc cho nguoi hodc td
chttc khac dé€ lam hodc khong lam mot
viéc vi lgi ich hodc theo yéu cau cua nguoi
dwa hoi 16. Nhu vay, mat khach quan cua
t0i nhan hoi 16 dwoc biéu hién ¢ nhing
d&u hiéu sau:

+ DAau hiéu hanh vi:

Trudc hét, hanh vi ddc trung trong toi
pham nay la hanh vi ctia nguoi c6 chtic
vy, quyeén han da loi dung chtic vu, quyén
han ctia minh d& nhan hodc sé nhan tién,
tai san, loi ich vat chat hoac lgi ich phi vat
chat cua nguoi dwa hai 1. Hanh vinay do
nguoi c6 chic vy, quyén han thyc hién.
Noi cach khac, hanh vi nay cé lién quan
tryee ti€p dén chirc vy, quyén han cua ho,
néu khong c6 chtrc vy, quyén han thi ho
khd c6 thé thuc hién viéc nhan hoac sé
nhéin tién, tai san hodc loi ich nao khac
ctua nguoi dua hoi 16. Chie vy, quyén han
la diéu kién dé nguoi pham tdi thuc hién
viéc nhan hodc sé nhan tién, tai san hoac
loi ich nao khac cua nguoi dwa hoi 16.

Tht hai, theo quy dinh tai Diéu 354
BLHS ndm 2015, hanh vi nhan hoi 10
thong qua sy thoa thuan, thong nhat gitra
nguoi nhan hai 16 va nguoi dwa hoi 10. Sy
thoa thudn nay la dau hiéu bt budc cua
toi pham nay, doi hoi gitta ho phai co su
trao doi, thong nhat, dat dén nhan thic
chung va cé si cam két, khang dinh, thoa
thuan bang miéng, bang van ban gidy to
hodc thoa thuan ngam'... D€ dat duoc sy

! Tran Véan Luyén - Phung Thé Vac - Lé Van Thu
- Nguyén Mai B - Pham Thanh Binh - Nguyén
Ngoc Ha - Pham Thi Thu (2018), Binh ludn khoa hoc
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thoéa thuan do, nguoi cé chirc vy, quyén
han da thuc hién hanh vi “Loi dung chirc
vu, quyén han dé nhin hodc sé nhdn tién, tai
san, loi ich vt chdt hodc lgi ich phi vit chit
cuia ngueoi dwea hoi 16"

“Nhdn” la viéc nguoi c6 chirc vu
quyén han da nhan, hodc dang nhan tién,
tai san, loi ich vat chat hoac loi ich phi vat
chat ma ngwoi dua hoi 10 truc ti€p hodc
qua trung qua giao cho. Truong hop nay,
loi ich dwa héi 10 da hodc dang chuyén
dich sang nguwoi nhan héi 16 nhu: nguoi
nhan h6i 16 da, dang nhan tién, nhan qua,
nhan vang hodc dugc chuyén khoan tién
vao tai khoan ctia minh hoac ctia nguoi
nha... dé dat duoc nhitng nhing thoa
thuan, loi ich vé tinh than (héi 16 tinh
duc, h6 so du hoc...)%

“Sé nhin” la viéc nguoi nhan héi 10
chua nhan dwoc, chwa ndm gitt, chwra co
dwoc tién, tai san, loi ich vat chat hoac loi
ich phi vat chat tir nguwoi dwa hoi 16 ma ho
chi méi nhan dwoc “10i hita hen” sé giao,
s€ dua, sé cung cap nhitng lgi ich d6. Thue
chat hanh vi giao, nhan cac loi ich ndi trén
chua xay ra trén thuc té°.

Ngoai ra, con c¢6 nhitng hanh vi khac
nhu “sach nhiéu hodc dung tha doan xao
quyét” cta tdi nhan hai 16. Sach nhiéu la
viéc nguoi nhan hoi 16 c6 théi do voi vinh,
gdy khoé khan cho nguoi khac dé doi tién,
tai san hoac lgi ich vat chat, phi vat chat.
Dung tht doan xdo quyét la nguoi nhan
hoi 16 ¢ manh khde, thAm hiém, cach
thirc gian doi lam cho ngwoi khac hoac
nguoi dua hoi 16 khoé leong thdy duoc d€
dé phong, dé bi Itta hodc néu biét ciing

B4 ludt hinh sw nam 2015 (stea doi, b6’ sung ndam 2017)
- Phiin cic tgi pham, NXB Cong an Nhan dan, tr. 777.
2 Tran Van Luyén - Phiing Thé Viac - Lé Van Thu
- Nguyén Mai B6 - Pham Thanh Binh - Nguyén
Ngoc Ha - Pham Thi Thu (2018), tldd, tr. 777.

3 Tran Van Luyén - Phting Thé Vic - Lé Van Thu
- Nguyén Mai B - Pham Thanh Binh - Nguyén
Ngoc Ha - Pham Thi Thu (2018), tldd, tr.778.

* Diém g Khoan 2 Diéu 354 BLHS nam 2015.
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khong thé d6i pho duoc, nhu: nhan héi 16
bang cach budc ngudi dwa hoi 16 mua tai
san cua minh vdi gia cao hon gdp nhiéu
[an so véi gia thi treong; nhan héi 16 bang
cach budc nguoi dua hoi 16 nhan ng hoac
ban tai san cho minh... Vi vay, nhiing
manh khoe, thu doan, cach thitc nhan hoi
16 ma loai t¢i pham nay thuwong st dung
kho6 dwoc phét hién hodc néu bi phat hién
thi qua trinh cing ¢6 chiing ct d€ budc toi
cting rat kho khan.

Hinh thic biéu hién ctia hanh vi nhan
hoi 16 rat da dang, thé hién “truc tiép hodc
qua trung gian nhdn hodc sé nhin tién, tai
san, loi ich vit chat hodc lgi ich phi vdt chit
dw6i bit ky hinh thitc nao”. Nhu vay, khi
nhan cta hoi 19, nguoi pham toi c6 thé
nhan bang hinh thttc truc tiép hodc qua
trung gian:

Truc tiép nhan tién, tai san, loi ich vit
chat hodc lgi ich phi vdt chat cua nguoi dwa
hoi 16 la treong hop ngwoi nhan hoi 16 truc
ti€p gap go, ti€p xtc, nhan “ctia h6i 10” tie
chinh ngwoi dwa héi 10 ma khong thong
qua nguoi khac. Vi du nhu A dua hoi 16
cho B bang céch truc ti€p cam tién giao
cho B hodc chuyén tién vao tai khoan cua
B tai Ngan hang. Viéc truc tiép nhan tién,
tai san, loi ich vat chdt hodc 1oi ich phi vat
chat ctia ngwoi dwa hoi 16 thuc tién khong
c6 nhiéu van dé vuedng mac. Tuy nhién,
can phan biét truong hop nguoi truc tiép
nhan tién, tai san, 1oi ich vat chat hoac loi
ich phi vat chat cta nguwoi khac nhung
nguoi dua tién, tai san, loi ich vat chat
hodc 1oi ich phi vat chét lai khong phai
la nguwoi duwa héi 19, ciing khong phai la
nguoi moi gidi hoi 1o nhung nguoi nhan
tién van la ngredi nhan héi 16.

Qua trung gian dé' nhin tién, tai san, loi
ich vit chat hodc loi ich phi vit chat cia nguoi
dwa hoi 19 1a truong hop ngwoi nhan hoi 16
khong truc tiép tiép xuc, gap go nguoi dua
h6i 10 trong qua trinh nhan héi 16 tie nguoi
dua hoi 19. Qua trung gian khong can phai
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la qua nguoi thit ba ma cé thé thong qua
nhiéu nguoi, nhiéu giai doan va két qua
la “ctia h6i 10” cling dén v6i nguoi nhan
hoi 19. Nguoi nhan hoi 10 khong nhat thiét
phai biét nguoi dwa héi 16 1a ai, chi can
biét d6 la ciia hoi 19 1a da bi coi la nhan hoi
16; con néu nhu ¢é can ctr xac dinh nguwoi
nhan tién, tai san, 1oi ich vat chat hodc phi
vat chdt nhung khong biét d6 la cua hoi
16 thi nguwoi nhan khong bi coi 1a nhan hoi
16. Tuy nhién, hién nay tht doan nhéan hoi
16 dién ra rat phtrc tap, thuwong thi nguoi
nhan hoi 16 khong truc tiép nhan “caa hoi
16” ctia nguroi dua hoi 1o ma dé cho nguoi
than cua minh nhw bg, me, vo, chong, con
cdi... nhan. Cé treong hop nguoi than cua
nguoi pham tdi nhan tién, tai san hodc loi
ich vat chdt khac thong qua nhiing giao
dich mua ban tai san nhu: Ngwoi dwa hoi
16 mua tai san ctia gia dinh ngwoi nhan
hoi10 véi gia gdp nhiéu lan gia tri that cua
tai san do.

biém méi trong quy dinh caa BLHS
nam 2015 vé toi pham nay la hanh vi nhan
héi 16 cta nguoi co chie vy, quyén han
khong chi nham thoa man nhu cau, 1oi ich
cho chinh ban than ho, ma ¢4 thé nhdm thoa
man nhu cau, loi ich cho nguoi khac hoac
co quan, t6 chitc khac. Chang han: nhan hai
16 la suat hoc bong du hoc cho con minh;
nhan hai 16 1a qua tang cho co quan, t6 chirc
ma nguoi do dang lam viéc hodc co quan,
t0 chirc khac nhu tién ung ho xay dung co
quan, trong cay tang co quan...

+ D4u hiéu hiu qua:

Hau qua cua t6i pham la nhitng thiét
hai vé vat chat hodc phi vat chat, tuy nhién
dau hiéu hau qua khong phai 1a dau hiéu
dinh t0i ma dwoc xac dinh la dau hiéu
dinh khung va quyét dinh hinh phat cho
t0i nhan haéi 16. Nhw vay, toi nhan hoi 16 la
t0i co cdu thanh tdi pham hinh thic. Diéu
354 BLHS nam 2015 ciing da nang mtc
dinh luong gia tri cua tai san nhan hoi 1o
trong khung dinh t0i, cu thé:
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- D&i v6i ciia hoi 10 1a tién, tai san hodc
loi ich vat chat thi gia tri cua “cua hoi 16”
phai tir 2.000.000 déng tro 1én. Truong
hop nguoi nhan hai 16 nhan tién, tai san,
loi ich vat chdt dwdi 2.000.000 triéu dong
thi phai dam bao mot trong cac diéu kién:
(1) Ba bi xt ly ky luat vé hanh vi nay ma
con vi pham. (2) Da bi két an, nhung chua
dugc xda an tich lai ti€p tuc vi pham vé
mot trong cac toi: tham 6 tai san; lam
dung chttc vu, quyén han chiém doat tai
san; loi dung chitc vu quyén han trong khi
thi hanh cong vy; lam quyén trong khi thi
hanh céng vu; loi dung chic vy, quyén
han gay anh hwong nguoi khac dé truc
loi; gia mao trong cong tac.

- DGi voi cta hoi 10 1a loi ich phi vat
chat, chi can c¢6 duogc sy thoa thuan dé
nguwoi nhan hai 1o nhan hodc sé nhan “loi
ich phi vat chat” dé tir nguoi dwa héi 16 1a
toi pham da hoan thanh.

Tom lai, mdt khach quan cta t6i nhan
h6i 10 kha phtic tap, can c6 su két hop ctia
nhiéu dau hiéu va bi coi 1a hanh vi nhan hoi
16 néu nguoi ¢d chikc vy, quyén han da loi
dung chtic vy, quyén han ciia minh truc tiép
hodc qua trung gian nhan hoac sé nhan tién,
tai san, loi ich vat chat hoac 1oi ich phi vat
chét dudi bat ky hinh thirc nao. Toi pham
hoan thanh khi dat duoc “su thoa thuan”
gitta nguoi nhan va nguoi dua hoi 10.

2. Quy dinh ctia luat hinh sw vé dau
hiéu chu quan cua toi nhan héi 16

D6i véi toi nhan héi 16, 16i cua nguoi
pham t6i 1a 16i ¢& y triec ti€p, nguroi pham
toi nhan thitc dwoc hanh vi loi dung chtic
vy, quyén duoc giao cua minh dé’lam hay
khong lam mgt viéc vi lgi ich hodc theo yéu ciu
cua nguoi dwa hoi 1§ la nguy hiém cho xa
hoi, nhan thittc dugc hau qua do hanh vi
cua minh gay ra nhung mong mudn hau
qua xay ra.

Thuc tién xét xtr khi xac dinh dau hiéu
nay cua toi nhan hdéi 16 trong nhiéu vu an
cac co quan tién hanh t6 tung va nguoi
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tién hanh t0 tung con c¢é nhiéu quan diém
khac nhau, din dén viéc xac dinh hanh
vi pham t0i cling rat khac nhau. Nhu vay,
theo quy dinh thi trong truong hop nay,
nguoi pham toi khi nhan hodc c6 duoc sy
cam két, hira hen cua nguoi duwa hoi 16 sé
thuc hién “thoa thuan” véi nguoi dua hoi
16. Viéc thuc hién thoa thuan cé thé bang
hinh thttc hanh dong hodc khong hanh
dong thong qua viéc nguwoi cd chic vy,
quyeén han lam mot viéc vi 1oi ich hodc theo
yéu cau ctua nguoi dua hdi 16 hoac khong
lam mot viéc vi loi ich hodc theo yéu cau
cua nguoi dua hoi 16°. Cu thé nhu sau:

Dé lam mot viéc vi loi ich cia nguoi dua
héi 1§ 1a hanh vi cua nguwoi nhan hai 16
st dung chtic vy, quyén han cta minh
dé giai quyét cho nguoi dua hoi 10 mot
viéc nao d6, ma viéc do co loi cho chinh
nguoi dua hdi 16. Vi du nhu Tha trudng
nhan hoi 16 ctia can bd cap dwdi dé€ ting
lwong, bo nhiém, dé bat ho; Can b ctua So
Tai nguyén va Moi truong nhan hoi 1 dé
cap gidy ching nhan quyén st dung dat;
Diéu tra vién nhan hoi 10 cua bi can dang
bi tam giam dé dé xudt thay doi bién phap
tam giam thanh bién phap cam di khoi
noi cu trg; Kiém sat vién nhan hoi 10 caa
bi can dé ra quyét dinh dinh chi diéu tra;
Tham phan nhéan héi 16 cua bi cdo dé cho
bi cao duoc hudng an treo... Co thé ndi,
nhiéu linh vuc cua doi sdng xa hoi déu co
thé xay ra viéc dwa va nhan hoi 19. Tuy
nhién, d€ phan biét dau hiéu nay vdi cac
dau hiéu khac, chi can xem nguoi pham
tdi lam mot viéc va viéc d6 dem lai loi ich
cho ngwoi dua hai 16 hay nguoi khac ma
nguoi dua hdi 10 quan tdm. Néu nguoi
nhan hoi 10 1am mot viéc vi loi ich cua
chinh nguoi dwa héi 1§ thi thudc truong
hop pham t0i nay; néu ngwoi nhan hoi 16
lam mot viéc lai vi loi ich ctia ngweoi khac
khong phai ctia nguroi dwa hoi 10 thi thudc

5 Tran Van Luyén - Phung Thé Vac - Lé Van Thu
- Nguyén Mai B0 - Pham Thanh Binh - Nguyén
Ngoc Ha - Pham Thi Thu (2018), tr.778.
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trueong hop “délam mot viéc theo yéu cau
cua nguoi dwa hoi 16”.

Dé lam mdt viéc theo yéu ciu cia nguroi
dwa hoi 16 1a truong hop ngwoi nhan hai 16
da st dung chirc vy, quyén han ctia minh
dé giai quyét cho nguoi dua héi 16 mot
viéc nao do, ma viéc do dem lai loi ich cho
nguoi khac ma nguroi duwa hoi 1o quan tam
nhw: B me dwa hoi 16 dé€ xin hoc cho con;
con dua h6i 10 chay tdi cho bd me; vo hodc
chong dwa hoi 10 d€ chay t6i cho chong
hodc vo; anh chi em dwa héi 10 dé€ chay
toi cho nhau... Tham chi, c6 khi ngwoi dua
hoi 16 chi yéu cau nguoi nhan héi 16 thi
hanh nhanh mét quyét dinh cta co quan,
to chtrc ¢ loi cho ngwoi ma nguwoi dua hoi
16 quan tam.

Dé khong lam mot viéc vi lpi ich cua
nguoi dwa hoi 10 1a treong hop vi da nhan
hoi 10 nén nguoi pham toi khong thuc
hién mot viéc ma 1€ ra ho phai thuc hién
va do khong thuc hién nhiém vy d6 nén
da dem lai loi ich cho nguoi dwa hoi 10.
Vi du: khong ra quyét dinh thi hanh an
phat tu dé€ nguoi bi két an bo tron hoac
hét thoi hiéu thi hanh an; khong thi hanh
1énh bat tam giam, d& ngudi pham toi bo
trén; khong bat nguoi dang tron khai trai
giam; khong thi hanh 1énh cudng ché giai
phéng mit bang; khong lap bién ban vi
pham trong truong hop bat duoc hang
l1au, hang cam... Khoa hoc luat hinh s coi
treong hop pham toi nay la khong hanh
dong, titc la khong lam mot viéc ma phap
luat bat budc nguoi ¢6 chite vy, quyén
han phai lam.

Dé khong lam mot viéc theo yéu ciu ciia
nguwoi diwea hoi 1§ 1a truong hop tuong tw
nhu treong hop khong lam mét viéc vi
loi ich ctia nguoi dwa hoi 19, chi khac ¢
chd: 1oi ich ma nguoi nhan hoi 16 dem
lai khong phai cho nguoi dua hoi 1o ma
la cho nguoi khac ma nguoi dwa hoi 16
quan tam, c6 thé la nhitng nguwoi than cua
nguoi dua hoi 16 nhung ciing c6 thé chi
la ban be ctia nguoi dwa hoi 16. Nhu vay,
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nguoi nhan hoi 10 do khong thuc hién
nhiém vu ma theo quy dinh phai lam nén
diéu d6 da dem lai loi ich cho nguoi khac
ma nguoi duwa héi 1o quan tam. Vi du: A
bi t& gidc vi c6 hanh vi cudp tai san dén
thu treong co quan Canh sat diéu tra va
mdc du A khong yéu cau, nhung vi mudn
lo cho A khong bi truy cttu trach nhiém
hinh sy, nén bg dé ctia A da dén gap va
dwa hoi 16 cho B la Thu tredng co quan
Canh sat diéu tra 50.000.000 dong dé B
khong bi truy cttu trdch nhiém hinh sy
doi véi A.

Nhu vay, viéc ngroi pham tdi da loi
dung chtrc vu, quyén han dé lam mot viéc
hoac khong lam mot viéc vi loi ich hoac
theo yéu cau ctia nguoi duwa hoéi 16 la quy
dinh chi vé dau hiéu co su thoa thuan gitta
nguoi nhan va ngwoi duwa hoi 10. Néu hai
bén khong cé sy thoa thuan trudce vé viéc
dua va nhan hoi 10 nhu trén thi hanh vi
khong cau thanh toi pham.

3. M6t s6 kién nghi hwéng dan ap
dung to6i nhan héi 16 theo luit hinh sy
Viét Nam

Tt nhitng co so va phan tich trén cho
thay, viéc xac dinh chinh xac hanh vi
khach quan cua t0i nhan héi 19 sé giup
cho cong tac ddu tranh phong, chong t6i
pham dwoc hiéu qua, tranh dugc oan sai,
bo lot tdi pham. Tt d9, tac gia dwa ra mot
s0 kién nghi cu thé nhu sau:

Mpét la, huéng dan vé hanh vi khach
quan cua toi nhan hdi 19, dac biét la
nhting hanh vi nhan héi 10 trong linh
viee tw. Linh vic te con nhitng treong
hop nhw nhan tién hoa hong, chi phi moi
gidi,... (degc phép luat cho phép) van
con dang ton tai. Moi gidi la mot hoat
dong dich vu duoc phap luat thira nhan,
hoa hong moéi gidi la gia ctia dich vu nay.
Nguoi dugc moi gidi cd nghia vu phai
tra hoa hong cho nguwoi méi gidi va duoc
phép tinh vao chi phi hop ly khoan phi
nay néu hoat dong duwgc moi gidi cd lién
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quan dén hoat dong kinh doanh tao ra
doanh thu va thu nhép chiu thué. Hoa
hong moéi gidi cing la khoan chi phi rat
dé bi loi dung néu khong cé co ché quan
ly. Chinh vi vdy, can phai ¢ van ban
hwéng dan rd rang dé phan biét truong
hop pham t6i voi khong pham t6i?

Vi du: A la Truong phong kinh doanh
ctia cong ty X. A da gioi thiéu cong ty M
ki két hop dong véi cong ty X nén duoc
cong ty M chi tra chi phi moéi gidi hoa
hong (theo quy dinh ctia cong ty M) voi
gia tri 1a 5% gid tri hop dong. Nhu vay,
trong treong hop nay A co bi xem la
nhan hai 10 trong linh vuc tw hay khong?
Day la mot treong hop con ton tai trong
thuc tién va can phai cé van ban hudng
dan phan biét.

Hai la, giai thich, huéng dan cu thé
hon vé hanh vi “sé nhan” cta héi 1o nham
giup cho co quan tién hanh t6 tung, nguwoi
tién hanh t6 tung va nguoi tham gia to
tung xac dinh chinh xac vé thoi diém cau
thanh t6i pham, t6i pham hoan thanh.
Theo d6, thoi diém cdu thanh tdi pham
la thoi diém ma nguoi cd chirc vy, quyén
han chdp nhan dé nghi hdi 1 hodc dwa ra
dé nghi hoi 10.

Ba la, nghién cttu quy dinh hanh vi
nhan hoi 10 ta on ciing pham toi nhan
hoi 16. Bay truong hop nguoi dua hoi 19
thong thuong chi ndi: “Gitp roi sé nhé
on” va sau khi ngwoi nhan gitp dé thi
nguoi duoc gitp mai tién hanh “dén on
dap nghia” bang khoan 1oi ich vat chat/
phi vat chat nao do6 (day dwoc coi la kiéu
héi 16 ta on), hién Viét Nam van chua cong
nhan hinh thire hoi 10 nay. Thiét nghi, trén
thuee t€ da sO treong hop nguoi am hiéu sé
loi dung 16 héng nay dé lach luat va tién
hanh thuc hién hanh vi pham tdi “ngam”.
Chinh vi vay, tac gia cho rang can thiét
phai b6 sung hinh thitc nhan héi 16 nay
vao phdp luat hinh sy Viét Nam.
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Nhiing hanh vi pham t0i nhan hdoi
16 déu tac dong dén nguoi cd chic vy,
quyén han dé€ nguoi nay lam hoac khong
lam mot viéc vi loi ich hodc theo yéu cau
cua nguoi dua hoi 19. Ludt hinh sy Viét
Nam khong doi hoéi viéc lam hodc khong
lam nay phai la hanh vi trdi phap luat.
Tuy diéu luat khong quy dinh truc tiép
nhung quan diém duoc thira nhan chung
cling nhu thuc tién xét xtr cho thay hanh
vi cia nguoi c6 chie vy, quyén han nhan
tién, tai san hodc loi ich vat chat khac dé
lam hodc khong lam mot viéc hgp phap
hodc mét viéc ding véi chiic ndng, quyén
han ctia ngweoi do vi loi ich hodc theo yéu
cau cta ngudi dwa hdi 16 van bi coi 1a toi
pham. Do d¢, viéc nghién ctru lam sang
té nhitng quy dinh cta phap luat hinh
sw lién quan dén toi nhan hoi 16 c6 mot y
nghia quan trong khong chi vé mat nhan
thirc ma con giap cac co quan tién hanh
t0 tung co co so phap ly d€ phong ngtra
va dau tranh c6 hiéu qua vdi cac hanh vi
pham t6i nhan hoi 10./.
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