BAO DAM QUYEN CUA NGUGI DUGI 18 TUOI INGUGI CHUR THANH NIEN)
PHAM TOI TRONG CAC QUY DINH VE HINH PHAT VA BIEN PHAP
PHI HINH PHAT DUGI GOC DO SO SANH LUAT

PO THI ANH HONG*

Hién nay, 6 cdc quoc gia trén thé gidi néi chung va Viét Nam néi riéng, vin dé bao vé quyén
clia nguoi chua thanh nién (NCTN) pham tdi dang ngay cang duoc chii trong nhdam bdo ddm cic em
duogc doi xir mot cdch cong bﬁng, duoc tao co hdi va huéng dan dé chiu trach nhiém déi véi hanh vi
clia minh, tranh mdc phdi nhiing sai pham tuong ty trong tuong lai. Bai viét nghién citu vé vin dé
bdo dam quyén ciia NCTN pham tgi theo phdp ludt qudc té, phdp ludt hinh sy mot s6 nudc trén thé
gi6i dudi goc 46 so sdnh; qua dé ritt ra bai hoc kinh nghiém cho Viét Nam vé vin dé nay.

Tix khéa: Hinh phat, phi hinh phat, nguoi chua thanh nién, ludt t6 tung hinh sy.

Ngay nhdn bai: 10/8/2020; Bién tdp xong: 25/8/2020; Duyét ding: 02/10/2020.

Currently, the protection of rights of juvenile delinquency is increasingly focused to ensure
that they are fairly treated, given opportunities and instructions to take responsibility for their
actions, to avoid making similar mistakes. The article sheds light on ensuring rights of juvenile
delinquency under international laws, some nations’ criminal law in terms of law comparison;
thereby experience for Vietnam are shown.

Keywords: Punishments, non-punishments, juvenile, criminal procedure law.

1. Khai niém nguoi chuwa thanh nién
va bao dam quyén ctia nguoi chwa thanh
nién pham toi

1.1. Khai niém nguoi chwa thanh nién

Cong wdc quic t€ vé quyén tré em
duoc Pai hoi dong Lién hgp qudc thong
qua ngay 20/11/1989, tai DBiéu 1 quy dinh:
“Trong pham vi Cong wdc nay, tré em co
nghia 1a nguoi dwdi 18 tudi, trir truong hop
luat phap ap dung d6i voi tré em co6 quy
dinh tudi thanh nién sém hon”. Bén canh
do, cac diéu wéc qudc t€ khac nhu Quy
téc tiéu chuan t&i thiéu cta Lién hop qudc
vé ap dung phép luat véi NCIN (United
Nations Standard Minimum Rules for the
Administration of Juvenile Justice /Beijing
Rules) ngay 29/11/1985; Hudéng dan cta
Lién Hop qudc vé phong ngtra pham phap
0 NCTN (United Nations Guidelines for
the Prevention of Juvenile delinquency/
Riyadh Guidelines) ngay 14/12/1990 cling
c6 quy dinh vé NCTN. Theo quan niém
qudc t€ thi tré em (Child) 1a nguoi dudi 18
tudi, NCTN (Juvenile) la nguoi ttr 15 dén 18
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tudi, thanh nién (Youth) la nguoi tir 15 dén
24 tudi, nguoi tré tudi (Young persons) bao
gom tré em, NCTN va thanh nién'.

O Viét Nam, Hién phép nam 2013, Bo
luat hinh sy nam 2015, stta d6i, b6 sung
nam 2017 (BLHS nam 2015), BO luat to tung
hinh sy (BLTTHS) nam 2015, BS luat dan sy
nam 2015; B luat lao dong nam 2012, Luat
Tré em nam 2016, Luat xt ly vi pham phap
luat nam 2012 va mot s6 van ban phap luat
khac ¢ lién quan da xac dinh thong nhat
tudi cia NCTN la dwéi 18 tudi va quy dinh
riéng nhiing ché dinh phap luat déi véi
NCIN trong ting linh vic phap luat cu
thé. Bén canh do, khai niém NCTN khac

* Thac si, Vién Ludt So sanh, Truong Dai hoc Ludt
Ha N¢gi

' ThS. Doan Ngoc Hai, Quyén cia nguoi chwa
thanh nién pham t0i theo phdp ludt quoc té" va phap
lugt Viét Nam, Tap chi Toa an nhan dan dién tt,
https://tapchitoaan.vn/bai-viet/phap-luat/quyen-
cua-nguoi-chua-thanh-nien-pham-toi-theo-
phap-luat-quoc-te-va-phap-luat-viet-nam, ngay
truy cap 01/09/2020
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vOi khai niém tré em. Theo Diéu 1 Luat Tré
em nam 2016 thi “Tré em la ngwoi dudi 16
tudi” trong khi khoan 1 Biéu 21 B luat dan
st nam 2015 quy dinh “Nguoi chwa thanh
nién la nguoi chwa da 18 tudi”.

Do vay, trong quy dinh cua phap luat
qudc t€ va phap luat Viét Nam c6 nhiing
diém tuong dong ro rét vé khai niem NCTN,
d6 la: NCIN la nguoi dwdi 18 tudi, chuwa
phat trién hoan thién vé thé chat va tinh
than, chwa c6 day du cac quyén va nghia vu
phap ly nhu nguoi da thanh nién.

1.2. Khdi ni¢m Bdo dam quyén cia nguoi
chwa thanh nién pham tgi

Trén phuwong dién ngon ngit hoc, theo
Tt dién tiéng Viét - Nxb Da Néng 2004 thi
“quyén” dwoc dinh nghia la “diéu ma phap
luat hodc xa hoi cong nhan cho deoc hudng,
duoc lam, duoc doi hoi”2 Trén phuong dién
phap ly, “quyén ctia nguoi chua thanh nién
pham t6i” 1a tat ca nhiing diéu ma phap luat
hinh sy, t0 tung hinh si quy dinh cho nguoi
chua thanh nién, dwoc lam, dwoc doi hoéi khi
tham gia t0 tung hinh sy. Trén phuong dién
ngodn ngt hoc, thuat ngx “bao dam” dwoc
hiéu theo nghia 1a mot dong tir “lam cho chic
chin thyec hién duoc, giik gin duwoc hodc c6 diy di
nhitng gi cin thiét”®. Dya vao dinh nghia cac
khai niém “quyén” va “bdo dam” trén phuong
dién ngdn ngtt hoc ndi trén, ¢ thé dwa ra
khéi niém “Bao dam quyén ctia nguoi chua
thanh nién pham t6i la viéc Nha nudc quy
dinh trong van ban phdp luat nhitng kha
nang ma nguoi chira thanh nién dwoc huong,
duoc lam, duoc yéu cau co quan nha nuwdc
d6i véi minh, nhitng ngwoi than thich caa
ho khi ho tham gia quan hé phap luat nham
dam bao viéc tham gia vao cac quan hé phap
luat ctia nguoi chwra thanh nién dwoc ty do,
an toan va dang phap luat. Van dé bao dam
quyén ctia ngudi chura thanh nién con nham

2Tl dién Tiéng Viét, Vién ngdn ngit hoc, Nxb Da Néng,
2004, tr. 815.

3 T dién Tiéng Viét, Vién ngdn ngit hoc, Nxb Da Néng,
2004, tr.40.
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bao ddm cho ho khoi “sw xdm hai, sw vi pham
quyén tir cic co quan, cdc chi thé thyc hiégn viéc
xem xét, xir Iy hanh vi pham t9i cuia ngueoi chia
thanh nién”*.

Trén co so cac van ban phap luat qudc t&
néu trén, hé thong tu phap NCTN & nhiéu
quoc gia trén thé gidi da dwgc quan tam
nghién cttu va ngay cang hoan thién. Viéc
bao dam quyén cta NCTN pham tdi phai
phu hop v6i thong 1é qudc té, dong thoi phu
hop v6i diéu kién kinh t& — xa hdi va van
héa hién c6 cua tiing qudc gia. Sw phu hgp
nay thé hién trén ca hai phuong dién do la
xay dung phap luat va thuece thi phap luat®.
Trong pham vi bai viét, tac gia tap trung
nghién ctru, phan tich chuyén sau vé co ché
bao dam quyén ctia NCTN pham tdi thong
qua viéc ban hanh van ban phap luat chuyén
biét vé tue phap NCTN va thong qua nguyén
tic nhan dao trong 4p dung hinh phat va xt
ly chuyén huéng NCTN pham t6i 6 mot s6
qudc gia, tir d6 rat ra bai hoc kinh nghiém
cho Viét Nam.

2. Bao dam quyén ctia nguoi chwa thanh
nién pham t6i dwdi goc do so sanh luat

2.1. Bao dam quyén ciia nguoi chua thanh
nién pham tgi b&ng viéc ban hanh vdn ban
phdp ludt chuyén bigt vé tw phdp nguoi chua
thanh nién

Trong phap luat qudc t&, quyén ctia tré em
ndi chung va quyén cua NCTN pham t6i ndi
riéng duoc quy dinh tai Cong wdc vé quyén
tré em (United Nations Convention on the
rights of the child) duoc Lién hop qudc thong
qua ngay 20/11/1989 va c6 hiéu luc tir ngay
02/9/1990 (da duoc Viét Nam phé chuan vao
nam 1990). Diéu 40 cta Cong udc yéu cau
cac qudc gia thanh vién phai thuc day viéc
thanh 1ap mot hé thong tu phap NCTN riéng
va ddc biét la ban hanh cac dao luat quy dinh

* ThS. Boan Ngoc Hai, tldd.

5 Quy tic chudn tSi thiu cta Lién hop quéc vé
quan ly tw phap nguoi chua thanh nién (Quy tac
Béc Kinh) do Dai hdi dong Lién hop qudc thong
qua theo Nghi quyét ngay 29/10/1985
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rieng cho NCTN vi pham phap luat hinh su.
Bén canh Cong wdc cé tinh rang budc, tap
hop cdc quy tac, huéng dan da duoc cong
dong qudc t€ thong qua cling quy dinh chi
tiet viéc ap dung phap luat doi véi NCIN,
vi du nhu: (i) Quy tac chuan t6i thiéu cua
Lién hop qudc vé quan ly tuw phdap NCTN
(Quy tac Bac Kinh) do Dai hoi déng Lién
hop qudc thong qua theo Nghi quyét ngay
29/10/1985; (ii) Quy tac chuan t&i thiéu cta
Lién hop qudc vé phong ngtra vi pham phap
luat caa NCTN, duoc Dai héi dong Lién
hop qudc thong qua theo Nghi quyét ngay
14/12/1990 (huéng dan Riyadh); (iii) Quy
tac chuan t6i thiéu ctia Lién hop qudc vé cac
bién phap khéng giam gitt (Quy tac Tokyo)
ngay 14/12/1990. Céc véan ban nay déu quy
dinh cac qudc gia thanh vién phai xay dung
luat ¢ chuyén biét ap dung cho NCTN pham
t0i. Hon thé nita, nhiing luat1é, quy dinh ddc
biét nay phai dam bao rang NCTN duoc doi
xtt bang long ton trong, phdm gid va gid tri
con nguoi.

Nham noi luat hod cac quy dinh trong
phap luat qudc t€, rat nhiéu qudc gia trén the
gidi da xay dung khung phap ly riéng, quy
dinh vé tu phap d6i voi NCTN, vi du nhu:

O chau Uc, Dao luat vé tré em, thanh
thiéu nién va gia dinh (Children, young
persons and Their Families Act - CYF) duoc
New Zealand thong qua vao ndm 1989. Van
ban nay hién van dang duwoc coi la cin ct
va khudn khd hudng dan 1ap phap cho viéc
xay dung cac chwong trinh can thiép vao
cudc song cuaa NCTN va gia dinh ho. Pao
luat vé tré em, thanh thi€u nién va gia dinh
dugc thue hién nham muc dich giam thiéu
s0 lwong NCTN bi xtr ly tai cac phién xét xt
chinh thitc ciing nhw giam thiéu sd lwgng cac
em bi ap dung hinh phat ti giam®. Tuong tu,
Australia cling 1a mdt trong nhitng qudc gia
c6 hé thong tu phap hinh s NCTN rat duoc
quan tam va phat trién. Tat ca cac bang ¢

¢ Maxwell, Kingi, Robertson, Morris & Cunningham,
2004
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Australia déu c6 dao luat vé tu phap NCIN
hodc tu phap thanh thiéu nién hodc dao luat
veé toi pham NCTN.

Bén canh do, ¢ chau My, Canada ciing
ban hanh Luat Tu phap hinh sy NCTN
(NCTN) (Youth Criminal Justice Act - YCJA).
Ngoai ra, My cting ¢ Bo luat vé tdi pham
NCIN cua Lién bang — Federal Juvenile
Delinquency Code va nhiéu bang cia My
cling ¢6 cac quy dinh riéng ap dung doi voi
NCTN pham t3i, vi du nhie Cac quy tac vé
t0 tung hinh s¢ NCTN cua bang Minnesota,
bang Massachusetts, bang Missouri, bang
Ohio, bang Georgia, bang Cincinnati, bang
Connecticut...

O Chau Au, Anh va xt Wales ciing c6
cac dao luat quy dinh vé quyén tu phap ctia
NCTN nhu”: Dao luat Bao vé tré em nam 1999
(Protection of Children Act 1999); Pao luat
vé Tu phap va Toa an nam 2000 (Criminal
Justice and Court Services Act 2000)°.

O Pong Nam A, Singapore c6 Luat tré
em va thiéu nién 1946 (stra d6i nam 2001) va
cac quy dinh vé NCTN pham tdi trong Bo
luat hinh sy va Luat cai tao nguoi pham toi
(Probation of Offenders Act); Malaysia c6
Luat tré em 2001 (stra d6i ndam 2006) va cac
quy dinh vé NCTN pham tdi trong B0 luat
hinh sw...

O Viét Nam, Luét tré em 2016, Chuong
XII BLHS nam 2015 Chwong XXVIII
BLTTHS nam 2015, tir DBiéu 50 dén Diéu 53
Luat thi hanh an hinh si nam 2010 va Luat
t0 chitc Toa an nhan dan nam 2014 déu co
nhing quy dinh ddc thu vé nguoi dudi 18
tudi pham toi.

Nhu vay, c6 thé thdy, xu thé chung cuia rat
nhiéu qudc gia trén thé gidi la tao ra hé thong
te phap NCTN riéng biét va chuyén biét va
da s6 nhitng quy dinh vé NCTN pham t6i
da duoc tap hop thong nhét trong Luat vé

"http://www.loc.gov/law/help/child-rights/
uk.php, ngay truy cap 06/08/2020
Shttp://www.legislation.gov.uk/ukpga/1999/14/
contents, ngay truy cap 06/08/2020
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te phdp NCTN (hoac cac van ban co tén
teong tu). Tuy nhién, van con mot s& it cac
qudc gia, trong do6 c6 Viét Nam, chua 6 luat
chuyén biét vé tu phap NCTN, cac quy dinh
con nam trong cac luat khac nhau, trung 1dp
va thiéu tinh dong bd. Vi vay, Viét Nam can
xay dung luat chuyén biét vé tw phap NCTN
trén co sé thong nhat cac quy dinh dang nam
rai rac trong cac van ban khac nhau nham
tao diéu kién thuan 1¢i cho cong tac ap dung
phap luat trong linh vuc nay va bao dam
quyén cua NCTN pham t0i.

2.2. Bdo dam quyén ciia nguoi chua thanh
nién pham téi thong qua nguyén tiac nhdn
dao trong dp dung hinh phat va xit lij chuyén
huéng nguoi chua thanh nién pham tgi

Thir nhat, Biéu 40 Cong wdc vé quyeén tré
em c6 néu ra mot nguyén tac chung mang
tinh dinh hudng cd lién quan téi NCTN
pham t0i nhuw sau: “Moi tre em bi cdo bugc,
bugc t6i hodc bi coi la vi pham ludt hinh sy déu
c6 quyén dwoc doi xiv phit hop v6i sy phit trién
Y thitc vé nhin phdm va phdm chat cia tré. Sw
pht trién y thirc do gitip tang thém y thikc ton
trong cdc quyén con nguwoi va quyén ty do co
ban cua nguwoi khdc; givip xem xét khia canh liva
tudi cuia tré va mong mudn cua chiing vé sw tdi
hoa nhdp cong dong”. Bén canh d6, Quy tac
Béc Kinh mot [an nita nhan manh viéc xay
dung hé thdng cac quy dinh ap dung doi voi
NCTN can chu trong dén quyeén, lgi ich cua
NCTN, dong thoi dam bao moi quyét dinh
xtt ly NCTN phai pht hop véi hoan canh va
twong xung voi tinh chat, mic d6 cua hanh
vi pham t0i ma cac em da thuec hién.

Tuéan thu theo cac khuyén nghi trén, ¢ Viét
Nam, so v4i BLHS nam 1999 va BLHS nam
1985, BLHS nam 2015 c¢6 nhiéu quy dinh méi
tién bo hon, nhan dao hon trong chinh sach xt
ly NCTN pham tdi, “bao dam loi ich tot nhat
cho cac em trén tinh than bao dam yéu cau
dau tranh phong, chdng toi pham trong la
tuoi thanh thiéu nién”’. Cu thé, khoan 1 Diéu

° Bo Tu phap, Tai liéu hoi nghi quan triét, pho bién
B luat hinh su va Nghi quyét s& 109/2015/QH13,
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69 BLHS nam 1999 quy dinh nguyén tac: “Viéc
xtr I NCTN pham tgi chii yéu nham gido duc,
Qiip do ho sira chira sai [im, phdt trién lanh manh
va tré thanh cong din co ich cho xd hji”. Diéu 91
BLHS nam 2015 (stra d6i, bd sung nam 2017)
van gitt duong 18i x ly thé hién tinh nhan
van nay, dong thoi bd sung thém ndi dung
“dam bao loi ich tot nhat cta nguoi dudi 18
tudi”. “Viéc b6'sung nguyén tic nay da thé hién sy
16 lyc trong vigc ndi ludt hoa ciing nhw ghi nhin
mot cdch ddy dii hon nguien tic xie Iy ngueoi duedi
18 tudi pham t6i dia dwoc quy dinh trong Cong
wéc quoc t¢”.° Nguyén tac xt ly nguoi dudi
18 tudi pham tdi theo khoan 1 Diéu 91 BLHS
nam 2015 doi héi trong moi hoat dong xtr ly
nguoi dudi 18 tudi pham tdi can luu y trudce
tién dén loi ich cia nhom d6i tegng nay. Day
1a mdt nguyén tac mang tinh nhan dao, cd y
nghia “dinh hudng cho can bd tién hanh t6
tung khi quyét dinh lya chon bién phap xt ly
cu th& d6i véi NCTN, nham tim ra bién phép
phutt hop nhét d6i voi cac em”.

Thit hai, khoan 5 Biéu 6 Cong wdc qudc
t&€ vé cac quyén dan sy, chinh tri ndm 1966
quy dinh: “Khong dwoc phép tuyén hinh phat tir
hinh d6i v6i nguoi pham t6i dwdéi 18 tudi”; Diéu
37(a) Cong wdc Lién hop qudc vé Quyeén tré
em cang quy dinh: “Hinh phat tir hinh hodc tu
chung than se khong dwoc dp dung voi nhirng
nguoi dwdi 18 tudi ¢ thoi diém thuc hién hanh vi
pham t4i”.

Phut hop voi cac quy dinh qudc té trén,
hau hét cac qudc gia ciing da quy dinh
khong &p dung hinh phat tu chung than va
t hinh d6i véi NCTN pham t0i, vi du nhu:
Khoan 2 Diéu 58 BLHS Lién bang Nga nam
1995 quy dinh: “Khong dp dung ti chung thin
doi v6i nguoi chwa dii 18 tudi”. Khoan 2 Diéu
60 BLHS Lién bang Nga cting quy dinh: “Tir
hinh khong dp dung do6i véi nguoi chwa du 18
tudi”. Bén canh do, biéu 48 BLHS Cong hoa

Ha Noi, thang 04/2016, tr.8

10 TS. Trwong Quang Vinh, “Chinh sach hinh su
duoc ap dung d6i voi nguoi dwdi 18 tudi pham toi
duwoc quy dinh trong B luat hinh sy nam 2015”7,
Tap chi Luat hoc, thang 04/2016, tr.81
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nhan dan Trung Hoa nam 1979 ciing quy
dinh: “Ti¢ hinh chi dwoc dp dung doi véi nhitng
nguoi pham t9i nghiém trong nhat, trie nguoi
pham t6i la nguoi chwa dii 18 tudi khi xét xiv”.

Mic dut vay, van con mot s6 it quic gia
duy tri hinh phat t& hinh d6i véi NCIN
pham t6i, vi du: Iran 1a qudc gia ding dau
danh sach vé s6 vu thi hanh 4n t* hinh d6i
v6i NCTN pham t6i. Nguyén nhan co thé 1a
do Iran c6 tdi 98,5% dan so theo Dao Hoi. Vi
1€ d6, phap luat Iran la mot trong nhitng hé
thong phép luat ha khac nhat trén thé gidi,
khong co sy phan biét gitta hinh phat danh
cho nguoi thanh nién pham toi va NCIN
pham t6i. Biéu nay 1a hoan toan trai véi phap
luat va tap quan qudc t€. Ngoai ra, 6 My trudc
day c6 téi 44 Bang ap dung hinh phat tit hinh
va diéu ddc biét hon la hinh phat nay c6 thé
ap dung d6i véi bi cao 16 tudi, néu nhu bi cao
thuc hién t0i pham giét nguoi man ro hodc
pham t6i dac biét nghiém trong''. Tuy nhién,
hién nay, sau nhiéu tranh cai, Toa an Tdi cao
Lién bang My da bo phiéu thong nhat bo hinh
phat t& hinh d6i véi nhitng nguoi pham toi
giét nguroi nhung chwa du 18 tudi.

Dat trong su so sanh vdi quy dinh cta cac
qudc gia vé trach nhiém hinh su cia NCTN
pham t0i c6 thé thay: phap luat hinh s Viét
Nam nhén dao va da cé sy twong dong voi
xu thé chung caa thé€ gidi trong viéc lua
chon, xay dung, 4p dung nguyén tac xt ly
d6i véi NCTN pham t0i, thé hién su tuong
thich gitta cac qudc gia (6 muic do tuong do1)
trong quy dinh vé trach nhiém hinh sy cta
NCTN pham t6i.

Thit ba, @61 véi NCTN pham t0i, hé thong
hinh phat chinh duoc 4p dung thuwong it hon
va nhe hon so voi nguoi da thanh nién pham
toi. Vi duy, theo quy dinh cia BLHS Lién bang
Nga, hé thong hinh phat chinh ap dung cho
NCTN pham i hét stic phong phu cha yéu
nhdm muc dich gido duc va cai tao NCTN

1 National Research Council - Institute of
Medicine, Juvenile Crime — Juvenile Justice (2001),
National Academy Press. (tr.154).
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pham t¢i, hinh thanh cho ho y thttc lao dong,
y thitc vé hanh vi pham t0i cling nhu hau qua
ma ho gay nén. Diéu nay hoan toan hop ly
boi NCTN la mot doi tuong déc biét trong
hoat dong tu phap, cac hinh phat dua ra d6i
v6i doi twong nay phai dam bao tinh chét vira
nhan dao, vtra gido duc, gitp do hon la tritng
phat. Biéu 89 BLHS Lién bang Nga quy dinh
veé cac loai hinh phat d6i v6i NCTN gom phat
tién, tudc quyén tién hanh hoat dong nhat
dinh, lao dong cai tao, lao dong bét budc,
phat giam, phat tu c6 thoi han. Nhu vay, so
véi BLHS Viét Nam, BLHS Lién bang Nga
twong dong & hai loai hinh phat: Phat tién va
phat ti1 ¢6 thoi han. Cac hinh phat tudc quyén
tién hanh hoat dong nhat dinh, lao dong b4t
budc, lao dong cai tao, phat giam thi BLHS
Viét Nam khong quy dinh.

Trai lai, BLHS Thuy Dién lai quy dinh vé
hinh phat 4p dung cho ngwoi da thanh nién
pham tdi cling duoc ap dung cho ca NCTN
pham t5i. Vi hai d6i tuwong nay, hinh phat
duoc tuyén co thé giong nhau nhung mirc do
ap dung khac nhau. biéu 3 Chwong I BLHS
Thuy Dién quy dinh cac hinh phat d6i vdi toi
pham goém phat tién, phat tii, budc phai chiu
thir thach, ban dn c6 diéu kién, bit budc chira
bénh. Nhin nhan moét cach khach quan, bt
budc chita bénh véi tu cadch 1a mot hinh phat
thi khong dwoc hop ly, boi 1€ ban chat cta
bat budc chita bénh la gitip nguoi pham toi
loai bo, han ché duoc bénh ly, giap nguoi do
khoe manh; con muc dich cta viéc ap dung
hinh phat d6i véi NCTN pham t6i la gido
duc, tritng tri, gitp ho loai bo nhitng hanh
vi, nhitng suy nghi xdu d€ tré thanh nguoi
lwong thién, co ich cho xa hoi®2.

Bén canh do, phap luat hinh sy ctia Anh
quy dinh vé hinh phat 4p dung d6i véi NCTN
pham tdi bao gom phat tu, phat tién, hinh phat
han ché tu do. Dang cht y nhat la hinh phat

12 ThS. Hoang Minh BPtec, “Chinh sach hinh sy d6i
véi nguoi chita thanh nién pham t6i cia mot s
nudc trén thé gidi va lién hé o Viét Nam”, Tap chi
Khoa hoc gidao duc Canh sat nhan dan s 67 (thang
10/2015)
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han ché 'ty do khong twde tu do hoan toan d6i
voi nguoi pham t6i trong khoang thoi gian
nhét dinh ma chi han ché, cu thé: nguoi bi két
an sé bi han ché mot s6 quyén, dac biét chiu
su gidm sat, kiém soat, gido duc cta chinh
quyén va nhan dan dia phuong.

Thém vao d6, BLHS ctia Cong hoa Lién
bang Ptc quy dinh hinh phat ap dung doi
véi NCTN pham tdi bao gom phat tu, phat
tién, phat tai san. Phat tai san la mot quy dinh
moi trong BLHS Cong hoa Lién bang Dttc so
véi cac quoc gia khac. Quy dinh vé phat tai
san néu ap dung doi véi NCTN pham tdi &
Viét Nam thi rat kho kha thi, boi 1€ phap luat
Viét Nam quy dinh d¢ tudi dugc phép tham
gia quan hé lao dong la 18 tudi tro lén, trong
mot s0 it treong hop do tudi nay la 15 tudi trd
lén. Do d¢, trén thuec té, rat nhiéu NCTN chwa
co tai san vi ho chura lao dong nén chwa tao ra
dugc tai san cho ban than. Mot s6 truong hop
o tai san do dwoc tang cho, thita hudng di
san thira k€’ nhung rat han ché.

O chau A, BLHS Cong hoa nhan dan
Trung Hoa cling quy dinh hé théng hinh
phat chinh ap dung d6i véi NCTN bao gom
quan ché, phat giam hinh sy, phat tu. BLHS
Lao quy dinh cac hinh phat chinh dp dung
d6i véi NCTN pham tdi bao gom phé binh
cong khai, phat cai tao khong giam gitt, tu
giam. Diém tuong dong cta BLHS Lao va
BLHS Viét Nam vé quy dinh hinh phat chinh
ap dung cho NCTN pham t¢i la hinh phat
cai tao khong giam gitr. BLHS Lao cting quy
dinh phat tién 1a hinh phat b6 sung d6i voi
NCTIN pham t¢i, chi trong nhiing truong
hop nhét dinh theo quy dinh cta phap luat
moi duege xem la hinh phat chinh.

O Viét Nam, BLHS nam 1999 quy dinh
4 loai hinh phat c6 thé 4p dung ddi voi
NCTN pham tdi 1a canh cdo, phat tién, cai
tao khong giam gitt va phat ti; trong do, chi
c6 hinh phat tu la hinh phat tudc tue do ctia
nguoi bi két an. BLHS nam 2015 ¢6 sy thay
doi vé tén goi cha thé pham t6i 1a nguoi
chwra thanh nién” theo BLHS ndm 1999 sang
tén goi chu thé pham toi la “nguwoi dwéi 18
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tudi”. Cu thé, cac hinh phat duoc ap dung
doi voi nguoi duwdi 18 tudi pham tdi duoc
quy dinh cu thé tai Muc 4 Chuong XII -
“Nhitng quy dinh doi véi ngwoi dwéi 18 tudi
pham t9i”. Khi ap dung hinh phat déi véi
nguoi dudi 18 tudi pham i, Toa an phai
bao dam 07 nguyén tdc xt ly hinh sy d6i véi
nguoi dudi 18 tudi pham toi duoc quy dinh
tai Diéu 91 cua BLHS, trong d6 c6 nguyén
tac “Khong dp dung hinh phat bé sung doi véi
nguoi dwéi 18 tudi pham t6i”. Nhu vay, doi
véi nguoi dudi 18 tudi pham t4i, Toa an chi
duwoc ap dung hinh phat chinh ma khong
duoc ap dung hinh phat bd sung. Mac du
o su thay doi vé tén goi nhung BLHS nam
2015 van giit nguyén hé thdng hinh phat ap
dung véi nguoi chua thanh nién pham toi
nhue BLHS nam 1999 gom: canh cao, phat
tién, cai tao khong giam gitt va tu co thoi
han. BLHS nam 2015 chi thay d6i vé pham vi
ap dung hinh phat cai tao khong giam gitt,
cu thé: Theo quy dinh tai BLHS ndm 1999,
hinh phat cai tao khong giam gitt dwoc ap
dung vdi nguroi pham t¢i it nghiém trong
hodc pham t6i nghiém trong. Dadi chiéu voi
quy dinh vé d6 tudi chiu TNHS tai Diéu 12
BLHS nam 1999 thi hinh phat nay chi c6 thé
duoc ap dung d6i voi NCTN tue da 16 tudi
dén dudi 18 tudi pham tdi, con nguoi tir du
14 tudi dén dwdi 16 tudi pham toi thi khong
thé duoc ap dung hinh phat cai tao khong
giam gitt do nguoi tir da 14 tudi dén dudi
16 tudi chi phai chiu TNHS vé toi pham
rat nghiém trong do 6 y hodc t0i dac biét
nghiém trong (Piéu 12 BLHS nam 1999).
biéu nay 1a khong phtu hop véi cac chuan
muc trong Cong uwdc quoc té€ vé quyeén tré
em ma Viét Nam da tham gia, dong thoi
khong phtt hop véi muc dich “cht yéu nham
gido duc, giup do ho stra chira sai [am, phat
trién lanh manh va tr¢ thanh cong dan co
ich cho xa hoi” dwgc néu trong nguyén tic
xtr ly NCTN pham t6i (Diéu 69 BLHS) boi
do nhiing dac diém vé tam sinh ly, vé nhan
thire, vé kha ndng gido duc, cai tao... nhém
nguoi tir du 14 tudi dén dudi 16 tudi can
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duoc ap dung nhing ché tai hinh sy nhe
hon so v6i nhém nguoi te du 16 tudi dén
dudi 18 tudi. Khac phuc nhugce diém nay,
BLHS nam 2015 quy dinh d6i tuong c6 thé
dwoc ap dung hinh phat cai tao khong giam
giir 1a: 1) Nguoi tir dii 16 tudi dén dudi 18
tudi pham tdi it nghiém trong do ¢6 y hodc
v0 y, pham t0i nghiém trong do cd y hodc
v0 y, pham t0i rat nghiém trong do vo y; 2)
Nguoi tir da 14 tudi dén dudi 16 tudi pham
t0i rat nghiém trong do ¢4 y.

Nhu vay, quy dinh méi cua BLHS ndm
2015 vira khic phuc duoc nhuoc diém caa
BLHS nam 1999, vtra cho thdy duong 16i xt
ly mang tinh chat nhan dao ciia Pang va Nha
nudc ta doi véi nguoi dudi 18 tudi pham
t0i", phtt hop véi cac yéu cau ctia Cong udc
Qudc t&€ vé quyeén tré em da duoc nha nude
ta ky két va tham gia.

Thir tw, Diéu 37 ctia Cong wdc vé quyen tré
em quy dinh NCTN phai dwoc bao vé tranh
khoi bi tra tdn, phan biét déi xit hodc trung
phat toi t€, vO nhan dao cling nhu nhiing hanh
vi lam mat pham gid. NCTN chi bi bét, bi
giam gitt va ap dung hinh phat khi khong thé
ap dung cac bién phap thay thé. Bén canh do,
Huéng dan Riyadh khuyén nghi viéc phong
ngtra pham tdi 6 NCTN can duoc chinh thiie
héa 6 moi cap chinh quyén. Hoat dong phong
ngtra can xac dinh rd trach nhiém ctia cac co
quan, sy phoi két hop gitta cdc co quan nha
nudc, tO chirc xa hoi va cac doan thé quan
ching, sy tham gia ctia cdng dong thong qua
mot loat cac dich vu va chuong trinh hop tac
lién nganh gitta cac chu thé trong toan xa hoi
va sit tham gia cia NCIN vao qua trinh xay
dung tat ca cac chinh sach phong ngura toi
pham. Quy tic ctia Lién Hop Qudc vé viécbao
vé NCTN bi tudc quyén tw do nam 1991 (goi
tat 1a Quy tac 1991) ciing dua ra cac nguyén

3 ThS. Dao Phuong Thanh “Mgt s6’diém moi trong
nhitng quy dinh doi véi nguoi dwdi 18 tudi pham tgi
trong B¢ ludt hinh sw nam 2015”7, Hoi thao khoa hoc
vé “Nhitng diém mdi trong phan chung cua Bo
luat hinh sy nam 2015 so sanh véi cac quy dinh
cua Bo luat hinh sy nam 1999”
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tac huéng dan vé diéu kién va viéc ddi xt
v6i NCTN bi twde quyén tu do mot cach day
du, toan dién. Cac quy tac nay duoc ap dung
vai tat ca nhitng NCTN bi dua vao cac co sé
quan ly gido duc tap trung (trai giam, trai cai
tao, trung tam gido duc, bao vé hoac phuc
hoi) theo quyét dinh cua bat ky co quan tw
phép, hanh chinh hodc co quan cdng quyén
nao. Trong tam cua Quy tic 1991 1a nhidm
dam bao viéc twdc quyén ty do khong dan
dén viéc vi pham hoac twdc cac quyén khac
ma nhing nguroi dudi 18 tudi duoc huong
theo Cong wdc quoc t€ cta Lién hop qudc vé
quyén tré em.

Nam vitng duoc tinh than trén trong cac
van ban phap luat qudc t€, nhiéu qudc gia
da phat trién nhitng chién lwgc xt ly chuyén
hudng, tao ra nhiing giai phap thay thé cho
viéc xtt ly NCTN pham phap b?mg tha tuc
t0 tung chinh thitc. Vi du ¢ Canada, Luat Tw
phap hinh s¢ nguwoi chwa thanh nién (YCJA)
khuyén khich x ly NCTN pham phap ma
khong vién dén hé thong tu phap chinh thiec.
Cac quy dinh trong Luat nay khuyén khich
can bd tu phap NCIN st dung cac “Bién
phap ngoai tue phap” d6i véi NCTN pham toi
itnghiém trong. Cac bién phap xt ly chuyén
hudng ma cac can bd Cong an va Kiém sat
vién Canada dugc phép ap dung theo Luat
Tw phap hinh s¢ NCTN bao gom: (i) Cham
dtt vu an, khong c6 thém hanh dong nao; (ii)
Nhéac nho (canh cao khong chinh thikc ctia
cong an); (iii) Canh cdo ctia cong an (chinh
thirc hon); (iv) Canh cdo ctia Cong t6 vién;
(v) Hoat dong chuyén dan NCTN dén voi
cac chuwong trinh hodc co quan tai cong dong
c6 kha nédng gitup ho tranh tai pham la mot
bién phap do cong an thuc hién. Ngoai ra,
Luat Tu phap hinh su NCTN méi con nhan
manh viéc cho phép va khuyén khich cac co
quan cdng quyeén t6 chirc cac cudc hop lay y
kién trong qua trinh dwa ra quyét dinh doi
voi NCTN pham t6i'.

Y “Bdo cdo danh gid ludt phdp va thiec tién thi hanh
phdp ludt vé xi¢ Iy chuyén hwong, tw phip phuc hoi
do1 voi NCTN vi pham phdp ludt ” do Vu phap luat
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O Anh va x Wales tr ndm 1980%, cac
chuong trinh xt ly chuyén hudéng da tréd
thanh nong cot trong xt ly NCTN pham
phap vdi cac bién phap nhu canh cdo (bién
phap x@ ly chuyén hudng trudc truy td), xu
ly trung gian (bién phap xt ly chuyén hudng
sau khi tuyén an), 1énh chuyén tuyén (bién
phap xt ly chuyén hudng sau khoi t6).

Cac Ddi cong tac ngroi chura thanh nién
pham phap (Young Offenders Panels - YOP)
0 Anh cling trong tu nhi mo6 hinh Ban tham
muu & Canada, hoat dong trén nguyén tic
phuc hoi. Chinh vi vdy, nguoi bi hai va dai
dién cong dong duoc moi tham gia cung voi
can bo hd tro hodc cdn bd mang ludi xa hoi
danh cho NCTN pham t6i.

O New Zealand, Dao luat vé tré em,
thanh thi€u nién va gia dinh (Children,
young persons and Their Families Act (CYF))
duoc thong qua vao ndm 1989 da danh dau
budc di dau tién ctia New Zealand trong viéc
hudng tdi cac tién trinh tu phap phuc hoi d6i
v6i NCTN vi pham phép luat. Muc tiéu cua
cac qua trinh nay la tap trung vao phuc hoi
va tai hoa nhap cho NCTN vi pham phap
luat'®. Dao luat vé tré em, thanh thiéu nién va
gia dinh da duwa ra mo6 hinh Hop nhom gia
dinh nham dat dugc nhitng muc tiéu ké trén.

O Cong hoa dan chu nhan dan Lao, T hoa
giai ciing la mot mo hinh rat hiéu qua, cu the:
Trong khuon kho ctia Du an Tu phap tré em
nham khuyén khich viéc xtt Iy chuyén huéng,
Quy cttu tro tré em va Bo Tw phap da hd tro
thanh 1ap cac T6 hoa giai Tré em hoat dong
O cap xa. Cac To nay hoa giai cac vu viéc lién
quan dén tré em theo yéu cau ciia nan nhan,

Hanh chinh — B Tw phap phoi hop véi cac chuyén
gia cta cac Bg, nganh c¢6 lién quan, chuyén gia Quy
Nhi dong Lién hop qudc tai Viét Nam (UNICEF)
thuwee hién, tr.36

5Newbum, Tand Souhami, A (2005): “Youth Diversion”.
In Tilley, N (ed): Handbook of Crime Prevention and
Community Safety. Cullompton: Willan.

16 Maxwell, Kingi, Robertson, Morris & Cunningham,
2004

68 KhoahocKiémsat

Cong an khu vire va cac bac phu huynh".

O Viét Nam, ché dinh “Cac bién phép
giam sat, gido duc ap dung trong truong
hop nguoi dwdi 18 tudi pham t0i duoc mién
TNHS” - thuc chat la cac quy dinh vé xt ly
chuyén hudéng nguoi dwdi 18 tudi pham toi
—1a ch€ dinh méi dwoc bé sung vao BLHS
nam 2015. Ché dinh nay gom 04 diéu luat:
Diéu 92 - Diéu kién ap dung, Didu 93 - Khién
trach, Diéu 94 - Hoa giai tai cong dong, Diéu
95 - Gido duc tai xa, phuong, thi trdn. “Day
1a quy dinh nham muc dich sém dwa NCTN
ra khoi quy trinh t6 tung hinh sy va ap dung
cac bién phap xtt ly khac mang tinh gido duc
- phong ngtra xa hdi nham muc dich chinh 1a
giap cho ho nhan r6 duogc 16i Tam, ¢ thai do
&n nan hdi cai, khac phuc sai pham”,

Nhu vay, so vdi quy dinh trong cac van
ban phap ly qudc té€ va so sanh véi hé thong
phap luat ctia mot sd qudc gia trén thé gidi,
c6 thé thdy rang phap luat hinh sy Viét Nam
da c6 mot s6 quy dinh bao dam quyén cta
tré em va NCTN pham t6i. Tuy nhién, cling
can bo sung thém cac quy dinh toan dién vé
cac van dé khac nhau cua tu phap NCTN
nhu phong ngtra tdi pham NCTN, xtt ly theo
cac nguyén tac dua trén quyén, than thién
va phuc héi va tai hoa nhap cong dong, xay
dung co ché bao dam hiéu luc ctia cac quy
dinh vé xt ly phi hinh phat d6i véi NCTN
pham t0i, ddy manh thiét ké cac chuong
trinh dya vao cong dong...""./.

V7 “Bio cdo ddnh gid ludt phdp va thec tién thi hanh
phip ludt vé xir Iy chuyén hwong, tw phip phuc hoi
d61 voi NCTN vi pham phdp ludt ” do Vu phap luat
Hanh chinh - B6 Tw phap phoi hop véi cac chuyén
gia cua cac BY, nganh c6 lién quan, chuyén gia Quy
Nhi dong Lién hop qudc tai Viét Nam (UNICEF)
thwce hién, tr.49

18 Chinh phu, To trinh vé du an B luat hinh su
(stra d6i), tr. 17

¥ TS. Pao Lé Thu, “Phap luat mot s6 nuéc ASEAN
va Nam A vé tw phap nguoi chua thanh nién”, hoi
thao khoa hoc “Nghién cttu su can thiét xay dung
hé thong tw phap NCTN ¢ Viét Nam”, Ha Noi,
thang 07/2017, tr. 26
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