MOT SO VAN DE LY LUAN VE SU DUNG CHUNG CU TRONG
HOI CUNG B CAN PHAM TOI LUA DAO CHIEM DOAT TAI SAN

PHAM THIPHUONG LOAN*

Trong diéu tra t¢i pham ndi chung, diéu tra t4i pham lita dio chiém doat tai san noi riéng,
chiing cif dong vai tro rdt quan trong, lam cdn cif cho viéc lam 1o va chitng minh t¢i pham va nguoi
pham t6i. Vi vdy, viéc phdt hién, thu thdp, ddnh gid va s dung chiing ci xuyén sudt qud trinh diéu
tra luén dugc Co quan diéu tra (CQDT) coi trong va tién hanh theo diing quy trinh cia B ludt t6
tung hinh sy (BLTTHS). Trong pham vi bdi viét, tdc gid dua ra mot s6 vin dé jj ludn vé viéc si
dung chiing cif hoi cung bi can pham tgi lita ddo chiém doat tdi san cia Diéu tra vién.
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Evidence plays a vital role as a basis for clarifying and proving crimes and offenders in
criminal investigation generally, fraudulent appropriation of property investigation particularly.
Therefore, evidence detecting, collecting, evaluating and using in the investigation process is highly
appreciated and carried out in accordance with the Criminal Procedure Code by the Investigation
Agencies. Within the paper, the author proposes several theoretical issues on using evidence in
interrogating suspect of the crime of fraudulent appropriation of property for Investigators.
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hiing ctt dugc quy dinh tai Diéu 86
BLTTHS nam 2015: “Chitng cit la
nhitng gi c6 thdt, dwoc thu thdp theo
trinh ty, thu tuc do BY ludt nay quy dinh, dwoc
dung lam can cit dé’xdc dinh cé hay khong cé hanh
vi pham tg1, ngueoi thuec hién hanh vi pham t0i va
nhitng tinh tiét khic co y nghia trong viéc gidi
quyét vy dn”.

Trong diéu tra vu an ltra dao chiém doat
tai san, chiing ct cting duoc thu thap tir nhiéu
ngudn khac nhau, lién quan dén vu an va
duoc thu thap theo trinh tu, thu tuc phap luat
quy dinh. Khoan 1 Diéu 87 BLTTHS nam 2015
quy dinh:

“Chirng cit duweoc thu thip, xdc dinh tie cdc nguon:

a) Vit chitng;

b) Loi khai, loi trinh bay;

c) Dir ligu dién tiz;

d) Két luan giam dinh, dinh gid tai san;

d) Bién ban trong hoat dong khoi t6, diéu tra,
truy to, xét xit, thi hanh dn;

e) Két qua thuec hign 11y thic tw phéap va hop tic
quoc té'khic;

) Cic tai liéu, d6 vdt khic.”

Vi 3 thudc tinh vang 1a “khdch quan, lién
quan va hop phdp”, chiing ctt tro thanh mot trong
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nhitng cong cu httu hiéu, 1a co sd khoa hoc, cd
gia tri phép ly viing chac cho cac Piéu tra vién
trong viéc thuee hién c6 hiéu qua cac bién phap
diéu tra t6 tung dac biét 1a bién phap hdi cung
bi can trong diéu tra tdi pham lira dao chiém
doat tai san. Vi vay, viéc nghién ctru van dé “sir
dung chirng cit trong hoi cung bi can pham tgi lira
ddo chiéim doat tai san” da dwoc cac nha khoa hoc,
nhitng nguoi lam cong tac nghién ctru ddc biét
quan tam, xay dung phat trién hé thong ly luan
vé van dé nay trén co so hé thong ly thuyét, thuc
tién da c6 vé ching ct, hoi cung bi can, diéu tra
t0i pham Itra dao chiém doat tai san...

St dung ching cit trong qua trinh hoi
cung la viéc Diéu tra vién (DTV) lya chon
va dua ra nhitng chiing ctt da thu thap dwoc
chttng minh hanh vi pham tdi ctia bi can, budc
bi can phai thtta nhan, ttt d6 c6 thai do thanh
khan khai bao. Nhu vay, ban chat cua sw
dung chiing ctt trong héi cung bi can 1a viéc
DTV chu dong dwa ra cac thong tin, tw liéu,
do6 vat da thu thap duoc dé tac dong manh
mé vao tu twdng, tam ly ctia bi can, budc bi

* Trung td, Tién si, Vién Khoa hoc Canh sdt - Hoc
vién Canh sdt nhdn dan
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can phai khai bdo day du, dung su that vé vu
an, tir d6 khai thac mo rong ra nhing van dé
khdc c6 lién quan. Ngoai ra, cling c6 nhitng
tinh hudng bi can khai sai, thiu do nham lan
thi viéc sit dung chitng ctt trong hoi cung bi
can (HCBC) c6 tac dung giap bi can nh¢ lai
chinh xac nhitng tinh tiét 6 lién quan dén vu
an, hudng t6i sy that cua vu an, dong thoi la
co so d€ phat hién danh gia va ciing ¢6 nhitng
chiing ct, tai liéu khac.

Véi muc dich, y nghia d6, thong qua qua
trinh thye hién, cho thady viéc stt dung ching
ct trong hoi cung bi can pham t0i Itra dao
chiém doat tai san co cac dac diém cu thé sau:

Thir nhat, hoat dong s dung chirng cir trong
hoi cung bi can pham tgi lira ddo chiéin doat tai san
mang tinh tri tu¢ cao cua Diéu tra vién

Mot van dé duoc khiang dinh 16 rang
trong ly luan va duoc chiing minh bang thuc
tién: Hoat dong st dung chimg ctt trong hoi
cung bi can pham tdi ltra dao chiém doat tai
san la mot hoat dong mang tinh tri tué cao cua
DTV, c6 y nghia dac biét quan trong doi voi
qué trinh diéu tra mé rong, lam rd cac tinh
tiét cd lién quan trong vu an, thu thap day da
nhitng ndi dung can phai chitng minh duoc
quy dinh tai Diéu 85 BLTTHS nam 2015.

Hoi cung bi can la mot cudce “diu tri” mang
tinh chuyén mon, trinh d6 nghiép vy, kha
nang nam bat tam ly cao ctia DTV véi bi can.
Do d¢, viéc st dung chitng c¢ trong HCBC
cling 1a mét trong nhitng hoat ddng ro nét thé
hién nghé thuat nghiép vu cao cua PTV. DBac
biét, d6i véi HCBC pham t6i lira dao chiém
doat tai san, mot trong nhttng ndi dung cd
y nghia quan trong can phai lam r6 la vé “y
thikc chiéim doat tai san” ctia bi can - mot van dé
bi can rdt thuan 1oi trong viéc khai bao gian
dai, khai bao khong hét, tham chi khong khai
bao va bang moi cach dé chdi tdi hodc khai
bao d€ hudng theo tdi danh khac nhe hon. Vi
vay, diéu nay budc cac DTV phai tinh toan,
can nhic, lya chon st dung chiing ct da c6 dé
chting minh, ddu tranh déi véi bi can, trong
dé phai xac dinh duoc y thike chiém doat tai
san ctia bi can bang cac chtng ct da c6, tir d6
bi can mai khai bao ding vé hanh vi pham t6i
ctia minh. D€ lam duoc nhitng diéu trén doi
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hoi tri tué, ky ndng nghiép vu rat cao cua DTV.
Bén canh d¢, tam ly bi can thuong c6 nhitng
dién bién phtic tap ma khong phai ai cling
nam bat dugc, diéu nay cang doi hoi & DTV
nhitng phuong phdp, thu thuat tdc dong phu
hop dé xuat hién cac hién twong tam ly thuan
loi ctia bi can khi DTV st dung chiing ctt. T4t
ca nhitng diéu nay dat ra yéu cau cho DTV
phai thuc hién mot cach thuan thuc, khéo 1éo,
khong dé bi can phat hién so ho dé co thé co
nhiing hanh vi bat 1¢i cho cudc hoi cung.

Thit hai, str dung chitng cit trong hoi cung bi
can pham tgi lira ddo chiéin doat tai san la mot hoat
dong mang tinh khoa hoc

Chting ctt 1a nhitng gi ¢6 that, la nhitng
phan anh that nhat vé thong tin tdi pham va
nguoi pham t6i. Ching ct duwoc thu thap
theo dung trinh ty, tha tuc luat dinh va dwoc
phap luat cong nhan dé chiing minh sy that
ctia vu an. Moi d6 vat, tai liéu... da duoc xac
dinh 1a ching c&, duoc stt dung duwa ra dé€
chitng minh t0i pham va nguoi pham t6i thi
chéc chan da duoc dam bao day du ca ba thude
tinh 1a tinh khach quan, tinh lién quan va tinh
hop phap. Ba thudc tinh nay da thé hién r6
ban chat khoa hoc ctia chiing cit, khang dinh
chiing ctt la cong cu khoa hoc va tin cdy nhat
dé€ cac BTV st dung trong cac hoat dong diéu
tra d€ chiing minh t6i pham. Pac biét, thudc
tinh khach quan thé hién chiing c duoc thu
thap khach quan, c6 su ki€ém chiing tinh chinh
xac, khach quan, logic mot cach chat ché, bang
nhiéu phuong phap khac nhau va c6 méi quan
hé bién chiing, thong nhat véi nhau.

HCBC pham t¢i Itra dao chiém doat tai
san khong chi 1a mot cudc hoi dap don thuan
ma dé chinh la mét cude dau tri gitta DTV
voi nguoi dang ¢ xu hudng che giau hanh vi
pham tdi. Nhiéu doi twong pham ti la nhiing
nguoi cd kién thirc nhat dinh, trong giao tiép
lu6n cé nhiing 1y 1& sic sio. Do vay, néu khong
c6 cac chiing ¢t la nhitng vat chat phan anh
r0 rang vé sy that va sit dung ching mot
cach khoa hoc, logic thi rat kho dé hoat dong
hoi cung dat hiéu qua cao. Nhu vay, sit dung
chuimg ctr trong HCBC doi hoi DTV phai dung
tee duy khoa hoc, dua trén nhitng dan chiing,
ly 1€ khoa hoc va theo mét trinh tw logic. Diéu
dé da tao nén dac diém vé tinh khoa hoc cua
chién thuéat st dung ching ct trong HCBC
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pham t5i Itra dao chiém doat tai san.

Thit ba, str dung chitng cit trong hoi cung bi
can pham ti liva ddo chiéin doat tai san la mot hoat
dong mang tinh chién thugdt nghiép vu cao

D6i voi ti pham lira dao chiém doat tai
san va mot sd toi pham kinh t& khac, viéc xac
dinh hién treong cta vy an va tién hanh thu
thap ching c tai hién truong gép nhiéu kho
khén. Boi vay, trong qua trinh diéu tra vu an
Itra ddo, hoat dong thu thap, st dung chiing
ctt bi han ché€ rat nhiéu, thuong duoc tap trung
0 mot sO nguon, nhu 10i khai ctia nguoi bi hai,
nguoi lam chiing hodc cac loai gidy to, tai liéu,
d@ liéu dién tir phan anh d6i tuong cd su lién
hé véi nguoi bi hai. Tuy nhién, trong mot s6
truong hop, cac thong tin nay khong phan anh
r0 nét vé hanh vi Itra dao chiém doat tai san,
nhat la chiing ¢ xac dinh y dinh chiém doat
tai san cuia bi can xuat hién ttr khi nao.

Trong khi d6, st dung chitng ctt trong
HCBC pham t4i Itta ddo chiém doat tai san
la cach thic, phuong phap ma DTV dua ra
nhitng tai liéu, chitng cit da thu thap duoc
vé vu an dé€ x ly cac tinh huéng xay ra trong
qua trinh hoi cung bi can. Do d6, déi véi ting
tinh huéng cu thé véi nhiing nhan than, thai
do khac nhau ctia bi can va déc tinh ctia ching
ctt trong tay DTV, DTV sé ¢ su tinh toan khac
nhau d€ dua ra cac loai chiing ¢t pht1 hop theo
cach phu hop nhét. Trong qua trinh st dung
chiing ctt, DTV phai c6 su tinh toan cu thé, chi
tiét theo mot trinh ty nhat dinh, tr chiing c&
gid tri chtitng minh thap dén gia tri chtitng minh
cao nhat. Nhiing chiing c dugc sit dung cd
thé chiing minh dugc mét hay mot s6 tinh tiét
nao do cua vu 4n, theo miic do sau sic dan sé
lam cho bi can suy nghi 1a hanh vi pham t6i
ctia minh da bi bai 10 thuc sy, 6 chéi cai cling
V0 ich, tham chi ddy minh vao tinh hudng bat
loi hon, ttr d6 khai nhan hanh vi pham tdi cia
minh. Khi str dung chién thuéat nay, cac chiing
cit duoc dua ra sé tan cong don dap vao thai
do khong hop tac nhw tir chéi khai bao, khai
béo gian ddi ctia bi can va budc bi can phai khai
nhan. Bi can ¢6 thé phu nhan ¢ ching ctt ban
dau nhung khong thé chéi cai khi DTV c6 thé
lién tuc duwa ra nhitng chitng c@ manh hon.
Trong truong hop bi can thanh khan khai bao
nhung bi quén hodc nham lan thi ttr nhitng chi
tiét nho, don gian nhat sé cd thé goi nhd lai cho
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bi can, gitip bi can nh¢ lai va trinh bay chinh
xac noi dung su viéc.

Bén canh d¢, trong nhiéu treong hop phat
sinh, DTV st dung chién thuat bat ngo sw
dung mot chiing ¢ ¢6 gia tri cao nhat c6 lién
quan truc ti€p dén tinh tiét ma DTV dang can
khai thac, khién bi can thay ddi thai do khai
baongoan cd sang khainhan trung thuwe va day
du. bay duoc xem nhu don dot phd manh mé
nhat budc bi can phai nhanh chéng khai nhan
moi hanh vi pham tdi ltra dao chiém doat tai
san. Khi dua chiing ctt c6 gia tri cao nhét ra st
dung, DTV phai xac dinh dung tinh huéng dé
khi thure hién, ching cit nay phai du stec gay
tac dong manh dén tam ly ctia bi can khién ho
6 thai do khai bdo ding muc. Néu xét thay
cac chiing ctt minh ¢6 chua dt manh dé khuat
phucbi can thi DTV phai chon chién thuat hoi
cung khac hodc két hop véi cac chién thuat
hoi cung khac dé€'lam rd muc tiéu chinh.

Nhu vay, vdi cac dac diém vé hoat dong
stt dung ching c¢ trong HCBC pham t0i lira
dao chiém doat tai san cho thay, cac DTV phai
nhan thitc dting dan vé hoat dong nay, day la
yéu cau can thiét gitip cho cac DTV nam chic
o 56 1y luan dé c6 hoat dong dting dan khi ap
dung chién thuat nay trong thuc tién. Viéc str
dung chiing ct trong HCBC pham t6i Itra dao
chiém doat tai san doi hoi DTV phai vira nam
ving vé chién thuat, vira linh hoat, sang tao,
khéo léo d€ dung cac thu thuat mot cach phu
hop, c6 hiéu qua./.
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