DAC DIEM CUR HOP DONG THIET KE - CUNG CAP THIET BI,
CONG NGHE VA THI CONG XAY DUNG CONG TRINH (EPC) -
NHIN TU GOC DO PHAP LY

DANG HOANG MAI*

Hop dong EPC nhin tir g6c d¢ phdp lj c6 nhiéu diém khdc biét so v6i hop dong xdy dung
truyén thong. Chinh vi vy, viéc diéu chinh phdp ludt d6i v6i quan hé hop dong ndy ciing dat
ra nhiing yéu cau riéng, dic biét la cdc quy dinh lién quan dén quyén, nghia vu va trdch nhiém
ctia cdc bén trong giao két, quan Iy va thuc hién hop dong EPC; nhdam phdt huy duoc nhimg wu
thé"ctia mé hinh hop dong ndy trong viéc trién khai thuc hi¢n dy dn dau tw xdy dung.

Tir khod: Hop dong EPC, ddic diém phdp 1y, quy dinh phdp ludt.

Ngay nhdn bai: 20/9/2020; Bién tdp xong: 22/9/2020; Duyét ddang: 22/9/2020.

From legal perspective, Engineering - Procurement - Construction (EPC) Contract
is different from traditional ones. Therefore, legal adjustment for this contractual
relationship also sets its own requirements, especially the provisions related to parties’

rights, obligations and responsibilities in contract management and performance to
bring into play the advantages of this contract in the implementation of construction

investment projects.

Keywords: EPC contract, legal characteristics, legal regulations.

PC 14 cac chir viét tit cua cum
t tiéng Anh: Engineering -
Procurement - Construction
(Thiét ké - Cung cap thiét bi cong nghé -
Thi cong xay dung). Khai niém nay duoc
hiéu 1a trong cing mot gdi thau, mot hop
dong, nha thau duwoc giao thuc hién ca
ba ndi dung cong viéc: Tu van thiét ke,
cung cap thiét bi, cong nghé va thi cong
xay dung cong trinh. EPC la mdt hinh
thirc cu thé caa phwong thiee thye hién dy
an moi: Giao cho cung mot nha thau vira
thiét ke, vira thi cong xay dung (dwoc goi
la phuong thire Thiét ké'- Xay dung, tiéng
Anh Ia Design - Build); khac vdi phuong
thire thye hién du an truyén thong: Chu
dau tw thiét ké& xong madi lwa chon nha
thau thi cong (duwgc goi la phuong thic
Thiét ké'- Bau thau - Xay dung, tiéng Anh
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la Design - Bid - Build). Viéc thiec hién dw
an theo mo6 hinh EPC dem lai nhiéu loi
ich cho chu dau tu nhu tap trung mét dau
moi chiu trdch nhiém thwc hién du éan;
kiém soat chi phi va tién do thuc hién duy
an tot hon, cling nhu gitup cho viéc cung
cdp tai chinh dwoc dé dang hon; toc do
hoan thanh du 4n nhanh hon va tang hiéu
qua thyec hién dy an.

Thuatng EPC c6 nguon goc tirnhitng
hop dong xay dung cac toa nha va t6 hop
cong nghiép trong nganh cong nghiép
dau khi 6 My'. Hién tai, thuat ng nay
dwoc stt dung trén pham vi qudc té. Tuy
nhién, chua c6 moét dinh nghia chinh thtic

"Thac si, Giang vién chinh Truong Dai hoc Xdy
dung

! Joseph A.Huse, Understanding and Negotiating Turnkey
and EPC Contracts, p.5, Sweet and Maxwell, 2002
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duoc thira nhan do6i véi hop dong EPC.
Theo cach hiéu théng thuong, hop dong
EPC la loai hop dong ma trong d6 mot
nha thau dwgc coi la tong thau chiu trach
nhiém vé thiét k&' (Engineering), cung cap
thiét bi cong nghé (Procurement) va thi
cong xay dung cong trinh (Construction)
trong mot to hop cac nha thau. Véi hop
dong EPC, tong thau sé chiu trach nhiém
hoan thanh dy an va cha dau tw chi can
“nhan chia khod” dé€ bit diu su dung
cong trinh. Vi thé, trong nhiéu truong
hop, hop dong EPC cliing duoc goi la hop
ddng Chia khod trao tay (Turnkey). Viéc
st dung hop dong EPC/Turnkey trong
cac du an xay dung hién nay, ddc biét la
trong cac du an ha tang, da tro thanh pho
bién vdi cac chu dau tw va dinh ché tai
chinh. Theo thong ké, 6 My, viéc sit dung
hop dong EPC/Turnkey cho cac dy an xay
dung da tang tur 18 ty USD (gitta nhitng
nam 80) lén 69 ty USD (gitta nhitng ndm
90) va hién nay dang chiém khoang 25%
nganh cong nghiép xay dung cua M.
Hop dong EPC la mét dang hop dong
duoc ghi nhan pho bién trong quy dinh
phéap luat cua nhiéu quoc gia. Tai Trung
Quoc, quan hé hop dong xay dung noi
chung va quan hé hop dong EPC néi riéng
duoc diéu chinh truc tiép boi Luat Xay
dung (ban hanh ngay 01/11/1997) va Luat
Hop dong ctia Trung Qudc (ban hanh
ngay 01/10/1993)°. Luat Hop dong cua
Trung Qudéc danh mot chwong riéng quy

2 Joseph A.Huse, Sdd

3 Construction Law of The People’s Republic of China,
1997, Chapter III — Letting and Undertaking a
Contract for a Construction Project, Article 15-29;
Contract Law of The People’s Republic of China, 1993,
Chapter XVI - Contracts for Construction Projects,
Article 269-287.
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dinh vé hop dong xay dung — Chuong
12: Hop dong cho du é4n xay dung, bao
gom 18 Diéu (tir Diéu 269 dén Diéu 287).
Trong do, c6 néu dinh nghia vé hop dong
xay dung; yéu cau vé hinh thirc giao két
hop déng xay dung la bang van ban; yéu
cau vé quy trinh lua chon nha thau phai
cong khai, cong bang va minh bach; quy
dinh vé noi dung ctia hop dong; quy dinh
vé giam sat hop dong va quyén giam sat
hop dong cua chu dau tu; cac quy dinh vé
trach nhiém do vi pham hop dong. Tuy
nhién, khong c6 sw phan loai ro6 rang vé
cac loai hop dong xay dung cu thé trong
hai dao luat nay. Quan hé hgp dong EPC
duoc diéu chinh cu thé thong qua mau
hop dong do B ban hanh, dugc hiéu la
hop dong ma trong dé nha thau sé dam
nhiém cac cong viéc thiét k&, mua sdm,
xay dung va chay thtt theo thoa thuan
trong hop déng va chiu trach nhiém d6i
véi chat lwgng, an toan, thoi han va chi
phi cta du an. Hop ddng chia khod trao
tay 1a dang mo rong cta EPC. O Trung
Qudc, EPC/Turnkey chua yéu duwoc sw
dung trong cac du an dau khi*.

OAnbg, hop dong xay dung cting nhw
cac loai hop dong khac phai tuan thu quy
dinh ctia Luat Hop dong (Indian Contract
Act ban hanh nam 1872) ma khong cé quy
dinh riéng danh cho hop dong xay dung.
Luat nay duoc ban hanh chu yéu dua
trén hé thong thong luat Anh°®. Trong Ban
”Mau thoa thuan Thiét k&' - Cung cap thiét

* KW. Chau. Isabelle Y.S. Chan, Weisheng Lu.
Chris Webster, Proceedings of the 21% International
Symposium on Advance of Construction Management
and Real Estate, p. 1366, 120.2.1, Springer, 2018

> ICLG.com, India: Construction and Engineering
Law 2019, 1.4.
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bi cong nghé - Thi cong xay dung” cua
Chinh phtt An D6 nam 2017, phan téng
quan da nhan dinh r?mg, cac du an dau tw
cong xay dung co so ha tang caa An Do
can phai tiép nhan mot mo6 hinh hop dong
méi la hgp dong EPC dé€ c6 duoc sy dam
bao chac chan vé tién do va chi phi ctia dy
an. Va hinh thtkc gia trong mau hop dong
nay duoc quy dinh la gia tron goi®.

Tai Nhat Ban, quan hé hop dong xay
dung dugc diéu chinh boi quy dinh cua
B0 luat dan sy (Civil Code ban hanh nam
1896 va stra ddi b6 sung nam 2006) va
Luat Kinh doanh xay dung (Construction
Business Act ban hanh nam 1949 va stra
d61 bd sung nam 2008). Theo quy dinh cua
Nhat Ban, viéc dau tu co sd ha tang va cac
nha may dién cha yéu dua trén hinh thirc
doi tac cong tu. Cac nha tai tro du an ludn
yéu cau mot hgp dong xay dung véi ngay
hoan thanh xac dinh va chi phi tron goi.
Dé thoa méan yéu cau nay, cac thoa thuan
hop dong thuwong duoc thiét lap duodi
hinh thitc EPC/Turnkey’.

O Anh, Luat Tai thiét va Xay dung

(Housing Grants, Construction and
Regeneration Act) ban hanh nam 1996
va dwoc stra d6i bo sung vao 10/2011 la
khung phap ly ap dung cho tat ca cac
hop dong xay dung®. Trong d6, hop dong
EPC/ Turnkey la dang hop dong dwoc cac
doanh nghiép du an st dung phd bién

trong cac du an PPP thudc cac Iinh viechod

¢ Government of India, Engineering — Procurement and
Construction of Civil Works, Model Agreement, 2018.
7 Julio Cesar Bueno, The Projects and Construction
Review, Law Business Research Ltd, p.134, 2019.
8 ICLG, The International Comparative Legal Guide to:
Construciton and Engineering Law 2018, 5th edition, p.49.
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dau, khai thac mo va dién nang. Theo do,
mot nha thau duoc thué boi doanh nghiép
dw an co trach nhiém thwc hién toan bo dw
an trén co so chia khod trao tay. Ttrc la nha
thau phai quan ly toan bd cac cdng viéc
thiét k& mua sim, thi cong xay dung, bao
gom ca viéc quan ly va thuc hién cta cac
nha thau phy’.

O Viét Nam hién nay, vé co ban da hinh
thanh khung phap ly diéu chinh hoat dong
xay dung noéi chung, trong d6 c6 quan hé
hop déng xdy dung, thong qua hé thong
cac van ban quy pham phap luat chuyén
nganh la Luat Xay dung va cac van ban
huéng dan thi hanh Luat Xay dung. Theo
dé, hop dong xay dung dwoc hiéu la hop
doéng dan sy duoc thoa thuan bé“mg van
ban gitta bén giao thau va bén nhan thau
dé thuc hién mot phan hay toan bd cong
viéc trong hoat dong dau tu xay dung'’. Vé
hop ddng EPC, tai Nghi dinh s& 37/2015/
ND-CP ngay 22/4/2015 ctia Chinh phu quy
dinh chi tiét vé hop dong xay dung da quy
dinh: Hop dong thiét ké'- cung cap thiét bi
cong nghé va thi cong xay dung cong trinh
(tiéng Anh la Engineering - Procurement —
Construction, viét tat 1a EPC) 1a hop dong
dé thuc hién cac cong viéc tir thiét ké, cung
cap thiét bi cong nghé dén thi cong xay
dung cong trinh, hang muc cong trinh; hop
dong tong thau EPC la hop dong thiét keé'-
cung cap thiét bi cong nghé va thi cong xay
dung tat ca cac cong trinh cia mot dy an
dau tu xay dung!'.

9 Julio Cesar Bueno, tldd, P.231.

10 Xem Diéu 138 — Luat Xay dung s6 50/2014/QH13
ngay 18/6/2014

' Xem diém g, khoan 1, Biéu 3 Nghi dinh 37/2015/
ND-CP ngay 22/4/2015 ctia Chinh phu quy dinh
chi tiét vé hop dong xay dung
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Nhin ttr gbc d phap ly, hop dong EPC
c6 cac ddc diém co ban dé nhan dién la:

Thir nhat, vé tinh chat, hop dong EPC
1a mot dang hop dong hon hop vira thiét
ké&, vira thi cong va mua sam. Dac diém
nay ctua hgp dong EPC xuat phat tir doi
teong ctia hop dong EPC hoan toan khac
biét so véi hgp dong xdy dung truyén
thong. Néu nhuw trong hop doéng xay
dung truyén thong, doi twong cua hop
ddng chi la mot loai hoat ddng/mdt san
phdm xay dung riéng biét twong tng voi
mot loai cong viéc trong qua trinh xay
dung cong trinh (Vi du nhu hop dong
tw van thiét ké, hop dong thi cong xay
dung)... thi d6i vé6i hop dong EPC, do6i
twong ctia hop dong la toan b qua trinh
tao 1ap nén cong trinh xay dung; bat dau
tir khau thiét k& cho dén khau mua sim
trang thiét bi, cong nghé, thi cong xay
dung va lap dat van hanh cong trinh. Do
do, 6 ca tinh chat ctia hop dong cung ting
dich vu va hop dong mua ban trong mot

hop dong EPC. Gidi nghién ctru quoc té

goi hop dong EPC la mot dang hop dong
hon hop (Mix contract).

Thit hai, hop dong EPC laloai hop dong
mang ndi dung ky thuat chuyén nganh
rat ro rét. Chinh vi vy, quan hé hgp dong
EPC, ngoai viéc chiu sy di€u chinh cta cac
quy dinh phap luat chung nhu Bo luat dan
si, Luat thwong mai...; con chiu su diéu
chinh rat quan trong cua hé thong quy
dinh phap luat chuyén nganh dé la Luat
Xay dung va cac van ban hudng dan thi
hanh; cing nhw cac quy dinh phap luat c6
lién quan khéc, dic biét la Luat Bau thau.

Thir ba, dac di€m quan trong nhat la
tinh chat trach nhiém cta cac bén trong
hop déng EPC. Khac véi nguyén tac chia
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sé rti ro mot cdch “can bang” gitta cac
bén tham gia hop dong trong hop dong
xay dung truyén thong, d6i véi mot hop
dong EPC tron goi, can can rui ro va
trach nhiém bi nghiéng vé phia tong thau
EPC. C6 thé néi, voi mot hop dong EPC
tron gdi, gan nhuw tat ca cac rui ro ctia viéc
thuc hién duw an da dugc chuyén sang cho
tong thau EPC. Chu dau tv du an EPC
sdn sang chi tra nhiéu hon d€ c6 dwoc
sit dam bao chac chan tit phia tong thau
EPC vé viéc sé nhan dwgc cong trinh dap
tng nhitng yéu cau ctia minh dwoc ddt ra
trong hop dong véi gidi han thoi gian va
chi phi thuc hién du kién. Thong thuwong,
do6i véi hop dong Thiét ké'- Xay dung noi
chung va EPC ndi riéng, gia hop dong
sé duwoc xac dinh cd dinh vao thoi diém
khong muon hon giai doan gitra cua viéc
thiét ké - khi ma pham vi cdng viéc da
duoc xac dinh'.

Tinh chat trach nhiém cta tong thau
trong hop dong EPC la phai hoan thanh
cong trinh dap tng yéu cau cua chu dau
tw da deé ra trong hop dong (Fitness for
purpose). Vo6i hop dong EPC/Turnkey,
trach nhiém vé thiét ké va thi céng déu
do tong thau dam nhiém véi nhiing
chuan muc thyc hién (Standard of
performance) khat khe hon. Chudn muc
thuc hién duwoc ap dung sé dwoc quy
dinh bdi hop dong, hodc trong truong
hop thiéu nhiing diéu khoan quy dinh
cu thé, thi dwoc ap dung theo luat tuong
tng. Theo Diéu kién hgp dong cho cac
du an EPC/Turnkey cua Hiép hoi quoc té

12 Julio Cesar Bueno, The Projects and Construction
Review, 6 edition, p.41, Law Business Research,
July 2016
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cac ky su tw van (FIDIC), tiéu chuan nay
la “su phtu hgp véi muc dich” (“fitness
for purpose”). Theo luat an 1é ctia Anh,
tong thau EPC/Turnkey clng c6 trach
nhiém phap ly nghiém ngat la phai ban
giao cong trinh phu hop véi muc dich
dat ra trong hop dong?®.

Chinh vi vay, khi ky két hop dong
EPC, mot trong nhitng van dé c¢6t16i do la
tong thau EPC phai xac dinh va danh gia
dwoc rui ro, ca vé mat ky thuat va phap
ly ctia du 4n d€ nhan trach nhiém 6 mtc
dd cao nhat la “fitness for purpose” véi
chu dau tu. Trong mdt nghién ctu cua
minh, mot nhém tac gia da duc két mot
trong bon nhan td co ban cho sy thanh
cong cua mdt dy an EPC, d6 la tong
thau EPC phai hiéu rd vé gidi han trach
nhiém va nhitng rai ro ma minh phai
ganh chiu'. Viéc tong thdu EPC khong
nhan thitc, danh gia dugc mot cach chinh
xac, rd rang cac rui ro d6i véi minh trong
mot du an cu thé ma van ky vao hop
dong chinh 1a moét trong nhing rai ro
16n nhat cho su thanh cong cta du an.
Howard M. Steinberg — tac gia cua mot
trong nhitng cuén sach “kinh dién” vé
EPC — Understanding and Negotiating EPC
Contracts da khéng dinh: Khong mot dp
an xay dung nao co thé thanh cong néu
thiéu di su hiéu biét ro6 rang veé cac rui ro
o lién quan va sy phan bo vé mét thyce

B Joseph A.Huse, Understanding and Negotiating
Turnkey and EPC Contracts, p.19, Sweet and Maxwell,
2002

!4 Jan Picha, Ales Tomek, Harry Lowitt, Application
EPC contract in international power projects,
Procedia Engineering 123 (2015) 397-404, Crative
Construction Conference 2015
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t& cting nhu phép ly nhitng rui ro nay™.

Vé phia chu dau tu, so véi mot hop
dong xay dung truyén thong, trach nhiém
cta chu dau tu doi voi viéc thye hién hop
dong da giam xudng mot cach dang ké.
Vé co ban, trach nhiém quan trong hang
dau cua cha dau tu la kiém tra, giam sat
hoat dong cta tong thau EPC trong qua
trinh thuc hién dy an; mot mat dam bao
kiém soat dwgc qua trinh thuce hién hop
dong cua nha thau nhung mat khac lai
khong dwgc can thiép truc tiép vao qua
trinh d6 nhw d6i véi hop dong xay dung
truyén thong. Chu dau tu khi dat but ky
vao hop dong EPC can phai hiéu rat ro
rang rang, bat ky su can thiép nao cua
minh vao qua trinh thiec hién dy 4n cta
nha thau voi cach thiec nhu do6i véi hop
dong xay dung truyén thong, déu cé thé
phai tra gia béng viéc lam cham tién d9,
gia tang chi phi ctia dw an, cling titcclalam
7t 1iét” thé manh cua EPC d6i vdi viéc
thwe hién dy an. Theo tac gia Howard
M.Steinberg, diém chinh yéu nhat doi
voi mot hop dong EPC, khong gi hon
dé chinh la chu dau tu khong duoc can
thiép qua nhiéu vao qua trinh thyc hién
hop dong cua tong thau'®.

Vi tinh chat trach nhiém nay cta cac
bén doi hoi quy dinh phap luat vé hop
dong EPC mot mdt can phai da chat
ché va bao quat d€ kiém soat, rang budc
dwoc trach nhiém cudi cung ctia nha
thau la hoan thanh du an dap tng yéu
cau cua chu dau tu; nhung mat khac lai
phai du do¢ thong thoang, linh hoat dé€

516 Howard M.Steinberg, Understanding and Negotiating
EPC Contracts, Volume 1: The Project Sponsor’s
Perspective, p. 48, Routledge, 2017
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nha thau thuc hién trdch nhiém ctia minh
ma khong bi sy can thiép, kiém soéat qua
nhiéu cua cha dau te nhu d6i véi hop
dong xay dung truyén thong. Dong thoi,
voi tinh chat trach nhiém nay co thé thay
dwoc yéu cau cua viéc trao ddi thong tin
thuong xuyén, xt ly thong tin kip thoi
gitta cac bén nham han ché dén mc t6i
da kha nang phat sinh xung dot, tranh
chap dwoc dat ra cao hon so vdi hop
dong xay dung truyén thong. Vi véi mot
hop dong EPC, chu dau tw khong con
triee tiép kiém soat va chiéing nhan cac
hoat dong ctia nha thau nén dé€ duy tri sy
kiém soat cua chu dau tu doi vdi duw an
ma khong dwgc can thiép truc tiép vao
hoat dong ctia nha thau thi cach tot nhat
chinh la quy dinh trach nhiém trao doi,
xtr ly thong tin kip thoi gitta cac bén co
lién quan trong qua trinh thwec hién hop
dong la trach nhiém phap ly quan trong
ctia mdi bén xuyén sudt qua trinh thuc
hién hop dong.

Ciang tir tinh chat trach nhiém nay
cua cac bén trong hop dong EPC/Turnkey
ma FIDIC da dwa ra khuyén nghi vé cac
treong hop khong thich hop dé ap dung
md hinh hop déng nay"’.

7Xem FIDIC, Conditions of Contract for EPC/Turnkey
Projects, First Editon 1999, Introductory Note to First
Editon. Mau hop dong EPC/Turnkey khong phit
hop dé ap dung trong cac treong hop:

+ Néu khong c6 du thoi gian hodc thong tin dé
cac nha du thau nghién ctru va kiém tra “Cac yéu
cau cua chu dau tv” hodc dé€ ho thyc hién cac
cong viéc thiét k&, nghién cttu danh gid rui ro va
1ap du toan gia chao trong giai doan chuéan bi ho
so chao thau EPC.

+ Néu cong trinh sé bao gdm cong viéc dang ké
dudi mat dat hodc cong viéc & cac khu vuc khac
ma cac nha du thau khong thé kiém tra dugc.
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Tém lai, chinh cac dac diém cua hop
dong EPC nhin tir goc d6 phap ly da dat
ra cac yéu cau diéu chinh phap luat doi
voi quan hé hop dong EPC cling nhuw
van dung mo hinh hop dong nay trong
trién khai thuc hién dy 4n dau tu xay
dung nhu:

Mot la, can xac dinh ranh gidi ro rang
vé pham vi di€u chinh cua cac luat khac
nhau diéu chinh quan hé hop dong EPC,
tranh sy chong chéo, khong thong nhat
gay kho khan cho cac bén khi ap dung mo
hinh hop dong nay.

Haila, can dinh rd pham vi ap dung cta
hop dong EPC phu hop véi cac khuyén
nghi cta FIDIC cing nhu diéu kién thuc
t& ctia mdi du an. Mic du, viéc thuc hién
du an theo mo hinh EPC mang lai nhiéu
loi ich cho cha dau tw nhung dé tan dung
dwogc nhitng wu thé caa EPC thi doi hoi
du an phai ddp ting nhitng diéu kién phu
hop dé ap dung.

Ba la, can thiét lap mot quy ché phéap
ly dong b diéu chinh quan hé hgp dong
EPC. Viviéc thwc hién du an theo mo6 hinh
EPC doi héi sy diéu chinh phap ludt hoan
toan khac biét so véi mo6 hinh hop dong
xay dung truyén thong, ddc biét la cac
quy dinh lién quan dén quyén, nghia vu
va trach nhiém ctia cdc bén doéi vdi viéc
giao két, quan ly va thyc hién hop dong
EPC./.

+ Neéu chu dau tu du dinh giam sat chat ché hodc
kiém soat cong viéc cua nha thiu, hodc thim tra,
phé duyét hau hét cac ban vé thiét ké'thi cong.

+ Néu gid tri mdi dot thanh toén trong thoi gian
thuee hién hop dong can phai duwoc nguoi c6 tham
quyén hoac mdt bén trung gian xac dinh.
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