XU LY I PHAM HANH CHIiNH TRONG HOAT DONG
BIEU DIEN NGHE THUAT @ VIET NAM HIEN NAY

LUONG THI HOA®

Biéu dién ngh¢ thudt 1a mét linh vuc v0 cing réng lom va thudc vé doi song tinh than,
do dé viéc quan 1y chdt ché hoat dong nay lda v6 cung kho khdn va phiic tap. Hon nita, hién
nay nganh nghé thudt biéu dién é nuéc ta dang ndy sinh rat nhiéu bat cdp. Vi thé, cong tdc
qudn ljj nha nudc, thanh tra, kiém tra va xir lij cdc vi pham cdc hoat dong biéu dién nghé
thudt dang tré thanh vin dé hét siic cdp thiét.

Tix khéa: Vi pham hanh chinh, xit Iy vi pham hanh chinh, biéu dién nghé thudt.
Ngay nhdn bai: 05/8/2020; Bién tdp xong: 12/8/2020; Duyét dang: 12/8/2020.

Itis difficultand complicated to manage strictly performing arts as it is an extremely

large field and belongs to the spiritual life. Moreover, current performing arts sector

in Vietnam is facing a lot of inadequacies that the State management, inspection and

handling violations in performing arts becomes urgent issues.
Keywords: Administrative violations, handling administrative violations, performing arts.

1. Thuc trang xt¢ ly vi pham hanh chinh
trong linh vyc bi€u dién nghé thuat

1.1. Cdc vdan ban phdp ludt cua nha
nudc vé xir 1y vi pham hanh chinh trong
hoat dong biéu dién nghé thudt.

Nha nudc ta da ban hanh cac van ban
phép luat nhdm quan ly linh vgc nay, cu
thé nhu:

-Nghi dinh s6 79/ND-CP ngay 5/10/2012
cta Chinh pht quy dinh vé biéu dién
nghé thuat, trinh dién thoi trang va thi
ngudi dep, ngudi mau; luu hanh, kinh
doanh ban ghi am, ghi hinh ca mua nhac
san khau. Nghi dinh 15/2016/ND-CP stra
d6i Nghi dinh 79/2012/ND-CP da néu cu
thé chi tiét nhitng hanh vi bi cam trong
biéu dién nghé thuéat, diéu nay tao ra sy
minh bach, r6 rang, tao thuan loi cho cong
tac xt phat, ding nguoi, dung tdi, nguoi
vi pham cting khong c6 co hoi “lach luat”.

- b€ tang cuong hiéu qua quan ly cta
Nha nudc trong linh vye nghé thuat biéu
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dién, ngay 12/11/2013, Chinh phu da ban
hanh Nghi dinh 158/2013/ND-CP quy dinh
xtt phat vi pham hanh chinh trong hoat
dong vdn hda, thé thao, du lich va quang
cao. Nghi dinh s6 28/2017/ND-CP ngay
20/3/2017 ctia Chinh phu stra d6i, b0 sung
mot s6 diéu cua Nghi dinh s& 131/2013/
ND-CP ngay 16/10/2013 cua Chinh phu
quy dinh x@ phat vi pham hanh chinh vé
quyén tac gia, quyén lién quan va Nghi
dinh s& 158/2013/ND-CP ngay 12/11/2013.
Cac van ban nay quy dinh mot cach ro
rang va ddc biét nang lén mot cach hop
ly cho phtut hop véi xu thé hién nay, giap
nhiing nguwoi lam cong tac quan ly c6 thé
xtt ly mot cach chinh xac, dung nguwoi,
dang vi pham.

- Ngay 16/4/2012, By truwdng Bo Van
hoda, Thé thao va Du lich da ban hanh Chi
thi s6 65/CT-BVHTTDL vé viéc chan chinh
hoat dong t& chitc biéu dién nghé thuat,

* Thac si, B6 Gido duc va Pdo tao
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trinh dién thoi trang. Chi thi yéu cau cac
co quan tric thudc quan ly chdt ché hoat
dong biéu dién nghé thuat ciing nhu tang
cuong cong tac kiém tra, giam sat, thanh
tra cac hoat dong biéu dién nghé thuat.

1.2. Thuc tién thyc hién cdc quy dinh
vé x1t phat vi pham hanh chinh trong hoat
dong biéu dién nghé thudt

Thuc t& cho thdy, gidi nghé si nudc
ta hién dang kha x6 b, mdt sd ca nhan
khong cé trinh d9, kha ndng chuyén mon
vé bidu dién nghé thuat da loi dung cac
trang mang xa hoi truc tuyén, website...
dé pho bién nhiing san phdm kém chat
leong, gay btc xtc trong du luan xa
hoi. Nhiéu nguoi khong cd nang khiéu,
khong dwoc dao tao cling tham gia hoat
dong biéu dién nham muc dich doanh thu
nhung khong dam bao chat luong nghé
thuat. Nhittng léch lac trong cach ung

v A

xtt cua cac nghé si “tai nang thi it nhung
chiéu tro thi nhi€u” nay da gay nguy hai
khi ho la ngwoi ctia cong ching.

Nhitng nam gan day, hang loat vu
sai pham nghiém trong da khién cac nha
quan 1y lo 1dng va dau dau. Diéu nay ciing
giong lén hoi chuéng bao dong manh mé
vé su xudhg cdp ngay cang tram trong
trong hoat dong nghé thuat va sy bat nhao
trong hoat dong td chiic biéu dién. Chinh
bdi vay, cac nha quan ly van hoa da quyét
dinh tang cwong thanh tra, kiém tra nham
chan chinh va dwa nganh nghé thuat bi€u
dién nwdc nha di vao nén nép.

Thoi gian qua, dién hinh da xay ra
nhitng vu viéc vi pham nhuw sau:

- Vu ca si H6 Quynh Huong va Doan
Trang bi S6 Van héa Thong tin Thanh phd
H6 Chi Minh (nay 1a So Van hoa, Thé thao
va Du lich) kiém diém do an mac phan
cam khi biéu dién tai cudc thi “Siéu mau
Viét Nam”.
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- Vu ca si Cao Thai Son hat nhép. Tai
dém nhac Qua tdng tinh yéu thang 6
twong thuat truc tiép trén VIV9 cua Dai
truyén hinh Viét Nam, ca si Cao Théi Son
bi t& hat nhép trong khi chwong trinh yéu
cau ca si hat that. Giam ddc cong ty Nhac
Xanh — don vi td chtec su kién cling da
thtra nhan viéc nay.

- Ca si Trong Tan — Anh Tho bi cam
bidu dién vi bé hat. Khoang gifta thang
7/2012, hai ca si Trong Tan, Anh Tho
bi tam cdm dién vi ty ¥ bo vé nudc khi
khong tham gia chuong trinh nghé thuat
chao mung Nam Poan két httu nghi Viét
— Lao. Khong chi bi cAm dién, hai ca si con
nhan quyét dinh hinh théc ki luat canh
cdo cta Hoc vién Am nhac Qudc gia Viét
Nam. Vi hinh thttc ky luat mtc canh cao,
trong thoi han mot nam, hai ca si Trong
Tan va Anh Tho sé khong dwoc huong cac
ché d6 nhu lwong, khen thuong, viéc xét
danh hiéu nghé si wu ta c6 thé bi cham lai.

1.3. Ddnh gid chung vé tinh hinh xir
lyj vi pham hanh chinh trong 6 chiic biéu
dién nghé thudt 6 nudc ta hién nay

- C4c hoat dong biéu dién nghé thuat
clla nuoc ta trong thoi gian qua da co
nhting chuyén bién tich cwc. Cac co quan
quan ly nha nuwdc tir Trung wong dén dia
phuong da c6 trach nhiém hon trong viéc
tham dinh ho so, tong duyét chuwong trinh
biéu dién nghé thuat, trinh dién thoi trang
khi cdp gidy phép. Ddc biét, nhiéu thanh
phf)’nhu’ Ha N6i, H6 Chi Minh, Ninh Binh,
Hai Phong kién quyét khong tiép tuc cho
phép 8 chirc biéu dién hodc tiép nhan t&
chttc biéu dién d6i véi don vi 6 sai pham.

- Ngoai Cuc Nghé thuat biéu dién,
B0 Van hoa, Thé thao va Du lich da thiét
lap duong day ndng tiép nhan thong tin
vi pham trong hoat dong biéu dién nghe
thuat, trinh dién thoi trang. Diéu nay tao
thuan loi cho cong tac xt phat, gitp cac co
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quan chttc ndng sém phat hién ra nhitng
sai pham va xtt ly sai pham mot cach
nhanh choéng, thuan tién.

Nhin chung, cdc 16i vi pham nhiéu
nhat trong biéu dién nghé thuat la an
madc phan cam, hat nhép, t6 chttc chuvong
trinh khong c6 gidy phép hoac khong
dung voi gidy phép da duoc cap. To
chttcc ban vé thu tién nhung khong thuc
hién dang hop dong, ban vé qua s6 ghé
quy dinh. Ty y tang gia vé, quang cao
sai su that, khong dung ndi dung, thoi
gian chuong trinh bi€u dién. Mao danh,
st dung khong dung tén nghé danh cta
ca si, dién vién da duwoc co quan c6 tham
quyén duyét. St dung tdc phdm biéu dién
thu tién nhung khong thuc thi quyén tac
gia, khong tra tién tac quyén cho nhac si,
st dung nhitng bai hat chua duwoc phép
phd biéh. Nguwoi biéu dién ty y thém bot
10i ca, dong tac biéu dién va trang phuc
phan cam, khong phu hop véi thuan
phong my tuc ctia dan tdc.

Bén canh nhitng két qua rat dang ghi
nhan trong cong tac x&t phat cac vi pham
trong hoat dong biéu dién nghé thuat,
ching ta cling khong thé pht nhan mot s&
van dé bat cap dang con ton tai nhu:

- Cong tac cap gidy phép to chiic biéu
dién nghé thuat, trinh dién thoi trang hién
nay chu yéu thyc hién trén ho so. Cong tac
thanh tra, kiém tra va hau kiém tra mac du
da dwoc quan tam chua trong hon nhung
moi chi tdp trung & cac thanh phd 16n.
Hién nay, theo quy dinh ctua Luat doanh
nghiép, viéc thanh ldp cdc doanh nghiép
twong doi don gian nén trong hoat dong
biéu dién, cac don vi hoat dong trong linh
vuc nay ciing dwoc thanh lap dé dang. Do
do, khi xay ra vi pham, cdc co quan chttc
ndng chwa kip xt ly thi cadc doanh nghiép
nay da thay tén doi cht, tham chi thanh
lap doanh nghiép mdi d€ tron tranh viéc
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xt ly vi pham cti. Nhiéu dia phuwong khi
cdp phép tiép nhan biéu dién nghé thuat
chu yéu dwya trén ho so xin phép la chinh,
khong tham dinh thuec t& chwong trinh biéu
dién, do d6 cac don vi t6 chtrc bidu dién dé
c6 nhiing sai pham trong khi to chtrc.

- Tinh trang chong chéo gitta cac van
ban luat tao ra nhitng ling tung trong
cong tac xt phat.

1.4. Nguyén nhdn ciia nhiing ton tai

- C6 thé nodi, nhitng sai pham xay ra néu
trén céd nguyén nhan cta sy budng long
quan ly, tir khau thdm dinh chuong trinh,
ho so cap phép dén kiém tra giam sat, xt ly
vi pham, cong tac cap phép va kiém duyét
chwra c6 sy phdi hop nhip nhang... dan dén
tinh trang chwong trinh duwoc cap phép mot
kiéu, duyét mot kiéu, va biéu dién lai khéc.
Nhu vay, nguyén nhan dau tién dan dén
tinh trang tiéu cuc thudc vé trach nhiém
cta cac co quan quan ly nha nudc, cac don
vi t6 chitc biéu dién nghé thuat. Hon nita,
mot bd phan can bd quan ly chua lam hét
chttc nang, nhiém vu ctia minh, hay tham
chi la y lai, khong phat hién sém nhitng sai
pham d€ ngén chin, dan dén tinh trang bo
lot vi pham, ling tang trong cong tac xw
phat. Sy phoi hop gitta cac SO Van hda, Thé
thao va Du lich chua chit ché dan dén tinh
trang doanh nghiép ntp duwdi danh nghia
tte thién, gia mao gidy phép, cong van Cuc
Nghé thuat bidu dién dé truc loi.

- Cung vdi d6, vi mai chay theo kinh
doanh 10i nhuan, mot s6 cong ty, don vi
t6 chttc nghé thuat bang moi gia tim céch
thu hut nguwoi xem, ban dwgc nhiéu vé. Ho
sdn sang chap nhan nhitng yéu td phan
cam, thAm my thap kém, mién sao thu
dwoc nhiéu loi nhuan. Co6 rat nhiéu nha
to chitc khong hé s¢ hay ngan ngai trong
viéc vi pham d€ dat duwoc muc dich cudi
cung la loi nhudn kinh doanh. Mot s6 ca si,
ngudi mau cling chay theo 16i séng trong

S0 04 - 2020



LUONG THI HOA

dong tién, san sang mat long tw trong,
dao dtic nghé nghiép, trach nhiém cong
dan. Do nhan thttc con non yéu, thiéu van
hod cting thiéu chuyén nghiép va khong
ton trong khan gia, mot so ca si luén hao
danh, ham loi, luoi biéng lao dong nghé
thudt da “hat nhép” trong cac cudc biéu
dién. Mot bo phan ca si, dién vién, nguoi
mau hoat dong tw do khong chiu su quan
ly cua bat ct t6 chitc nao dan dén sy dé
dai, buong tha trong biéu dién.

- Hé thong van ban phép luat con chua
dong bg, chat luong con han ché.

- Can bd quan ly con yéu vé kién thuc
phap luat, hoat dong giai thich, phd bién
luat tuy da duwoc trién khai, song mai chi
mang tinh hinh thitc, chwa thue sy dwoc
cht trong, hiéu qua chua cao. Luc lwong
thanh tra twong doi mong, gay khong it
kho khan cho cong tac thanh tra, kiém
tra, gidm sat trudc, trong va sau khi to
chtic biéu dién nghé thuét, trinh dién thoi
trang...

- Ché tai xtr phat vi pham hanh chinh
trong hoat dong nghé thuat bidu dién,
trinh dién thoi trang con qué nhe, chwa
du stec ran de.

- Trong khi cdc nha quan ly van con
“gio cao danh khé” thi khan gia cling co
phan dé dai.

2. Mot s6 giai phap ting cwong hiéu
qua cong tac xtit ly vi pham hanh chinh
trong linh vic nghé thuat biéu dién

- Can nang cao trach nhiém cua cac
nha quan ly, nha t6 chitc chuong trinh,
boi hién nay, trong cac budi duyét chuwong
trinh biéu dién nghé thuat, nhat l1a cac
chuong trinh ca nhac thuong chi cha trong
tham dinh, thdm duyét vé méat chuyén
mon nén rat dé d€lot viéc mic trang phuc
phan cam 1én san khau. Nang cao trinh
d6 chuyén mon nghé nghiép cho cac can
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bd quan ly boi c6 trinh d¢ 6n dinh cung
nhiing kinh nghiém ctia nghé nghiép thi
nguoi can by madi c¢6 kha nang nhan thic
dwoc moi manh khoé cta ké xau va nhiing
hanh vi vi pham. Hon ntta, viéc quan ly
linh virc nghé thuat bidu dién lai rat phtic
tap, doi hoi ngwoi can bd quan ly khong
dugc 4p dung luat mot cach may moc
ma phai linh hoat, mém déo, t& nhi trong
moi hoan canh. Nhitng nguwoi céd nhiém
vu soan thao cac van ban luat trong linh
vuc nay can phai ty nang cao kha ndng
xay dung vdn ban quy pham phép luat,
phai c6 kha nang du bdo duoc nhitng dién
bién mai, cac trao luu nghé thuat du nhap
vao doi song, khi dua ra nhitng stra doi
can chu y dén boi canh dat nudc hién nay
cling nhu tién liéu, de doan dwoc cac tinh
hudng cé thé phat sinh d€ qua trinh thuc
thi Nghi dinh va Thong tw thuc sy thuan
loi va phat huy duogc hiéu qua cao.

- Xay dung va hoan thién hé thong
phép luat vé biéu dién nghé thuat. Trong
bdi canh Viét Nam ngay cang hoi nhap
qudc t&€ sdu rong va toan dién, bén canh
nghé thuat truyén thong, nhiéu loai hinh
nghé thuat mdi ciing dwoc du nhap va
phat trién manh mé ¢ nudc ta. Vi vay,
hoat dong quan ly nha nwdc vé nghé thuat
biéu dién ngay cang phtic tap hon. Chinh
vl thé, viéc thay d6i, di€u chinh cac van
ban quan ly nha nudc la rat can thiét dé
c6 thé dap ting yéu cau thuc tién doi sdong
xa hoi, dong thoi tao hanh lang phap ly
ving chic. B& Van hoa, Thé thao va Du
lich dang khan truong ldy y kién dong
gop Du thao Nghi dinh quy dinh vé hoat
dong nghé thuat biéu dién cho phu hop
voi tinh hinh xa hoi nuwdc ta hién nay:.

- Cdng tac tuyén truyén cac van ban
phéap luat phai duoc quan tam chu trong,
dé khong nhiing cac nha quan ly hiéu ma
ngay ca cac nghé si hay khan gia ciing
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hiéu r6 vé luat. Chi khi moi nguoi nim
ving va hi€u rd phap luat, chung ta maéi
mong ho lam dung theo luat.

- bay manh gido duc, nang cao nhan
thitc vé van hoa do6i voi nhitng nghé si va
cac don vi td chuc. D€ giai quyét tan goc
cta nhitng biéu hién thiéu thim my xay
ra trong giéi bidu dién nghé thuat, ngoai
nhitng giai phap mang tinh quan ly, can
phai c¢6 chuong trinh dao tao, boi dudng
phu hgp d€ nang cao nhan thiec thaim my
va dao dtc cia nguoi biéu dién, cling nhuw
can phai cé giai phap dao tao, dinh hudng
vé thdim my cho cong chung, ddc biét la
gidi tré. Lam sao d€ “chan thién my” dugc
thang hoa chit khong chi don gian la viéc
ap dadt cac ché'tai, dé tir d6 nghé si va khan
gia déu tro thanh nhitng nguoi co trach
nhiém vdi xa hoi.

- Can c6 ché'tai vdi cac co quan truyén
thong cd tinh phat tan hinh anh phan cam,
khong phu hop véi thuan phong my tuc,
dac biét la truyén hinh, trang mang.

- Khan gia la ngwoi quan trong. Ho
khong chi tham gia chwong trinh, thuong
thitc nghé thuat, ma ho con la nhitng giam
khao, c6 van, nguoi quyét dinh thanh
cong hay that bai cia mgt chwong trinh.
Khi cac ché tai chwa du sttc ran de, suw tw
nhan thtc cta ban than mot sd nghé si
van chua t6t thi sy dao thai tir phia khan
gia la hinh phat cao nhat ma khong mét
nguwoi nghé si, dién vién nao mudn nhan.
Do d6, khan gia can phai phat huy hon
nita quyén luc cua minh trong viéc tay
chay nhitng nghé si phan cam. Néu tién
hanh duoc dong bo nhitng bién phap nhu
trén, moi treong bidu dién nghé thuat sé
tré nén lanh manh hon.

Néi tom lai, hoat dong td chiic biéu
dién nghé thuat c6 vai trd quan trong
trong doi song xa hoi, luén thu hut dong
dao quan chung tham gia, gép phan giao
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duc, dinh huwdéng vé thdm my, phong
cach, dao dtc, 161 sdng cho nguoi xem,
nhat la gi6i tré. Vi su anh huodng cua
nghé thuat biéu dién d6i véi thi hidu
thdm my cua con nguodi ma nha nudc
da c6 rat nhiéu chinh sach vira gitt gin,
vira phét trién gitup nghé thuat biéu dién
phat trién dung hudng. Tuy nhién, nghé
thuat bi€u dién 6 nudc ta trong vai ndm
tro lai day dang bi tac dong rat 16n cua
nén kinh té thi treong, lam mat dan di
s¢ trong sang von cd cua nd. Trong khi
do, nhitng ngwoi lam cdng tac quan ly thi
dé chu quan, it nhin thdy nhitng mat yéu
kém, con khan gia, nhitng nha phé binh
lai duong nhu ditng ra ngoai cugc nén da
xudt hién nhing tiéu cuc, nhiing vi pham
trong qua trinh t6 chic hoat dong biéu
dién nghé thuat. Nhitng tiéu cwc d6 can
phai dugc chan chinh nghiém tuc va kip
thoi d€ cho nén nghé thuat Viét Nam trd
nén lanh manh va phat trién hon./.
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