TAC DONG TAM LY CUA DIEU TRA VIEN TRONG HOAT DONG
DIEU TRA VU AN MUA BAN NGUDI

TRAN THI THANH*

Vu dn mua bdn nguoi c6 mt so dic diém dic trung 1a hién truong khong tap trung,
it hodc khong c6 nhin chitng, kho thu thdp thong tin vé qud trinh pham t6i béi nguoi
pham tdi thuong dan du mot cdch truc tiép ma khong dé lai chiing cit. Trong khi dé,
viéc tim ra chiing cit la yéu té quyét dinh dé ddu tranh v6i toi pham nay. Do vy, khi
tién hanh cdc hoat dong diéu tra néi chung, hoat dong hoi cung bi can, ldy 10i khai nan
nhdn néi riéng, Diéu tra vién cin cé sy chudn bi ki ludong vé ndi dung va phuong phdp
tdc dong tam ly dé viéc xét héi khong lam ton thuong thém nhitng nguoi bi xét héi va
thu duoc thong tin quan trong nham gidi quyét vy dn.
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Human trafficking cases have some features like unfocused scene, few or no
witnesses, difficulties in collecting information on the criminal process because
offenders often lure victims directly without leaving evidence. Meanwhile, finding
evidence is a decisive factor to fight against this crime. Therefore, when conducting
investigative activities in general, taking suspect’s interrogation and victim’s
testimonies in particular, Investigators need to prepare carefully in terms of content
and psychological impact methods so that interrogation does not hurt interrogated

person and gets important information to resolve the case.

Keywords: Psychological impact, human trafficking, taking victim’s testimony,

suspect’s interrogation.

1. Dt van dé

Theo Tt dién tiéng Viét, “Tic ding” 1a
“lam cho mgt doi twong nao do cé nhirng bién
doi nhit dinh”, téec bat k€ kich thich nao gay
ra sy bién d6i (n¢i dung, tinh chat, hinh
dang, kich thudc...) cta doi tuong déu
duoc coi 1a tadc dong. Tac dong cd thé kem
theo muc dich dinh trude, duwoc goi la tac
dong tw giac, nhung ciing c6 thé la nhitng
tac dong tu nhién, hay tac dong thanh nhiéu
hinh thttc khac nhau, trong d6 tac dong
dén con nguoi 1a hinh thic phtic tap nhat.
Trong Tu dién tam ly hoc, A.V.Pétoropxki
va M.G.Iardsepxki da giai thich rang “Tic
dong la sw chuyén dich c6 dinh hwéng cdc vin
dong hodc thong tin tir thanh vién nay dén cdc
thanh vién khdc tham gia twong tac. Tic dong co
thé ' mang tinh tryc tiép khi vin dong va thong
tin ham chita trong do dwgc thé hién dwdi xung
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vdn dong ( chﬁng han nhw: dong cham, danh...)
hodc mang tinh gidn tiép khi thong tin va xung
vin dpng dwoc thé hién dudi dang t6 hop cdc
tin hiéu thong bdo vé mgt diéu gi do, mirc do
thay d6i vé trang thdi va hanh vi... cia chii thé’
ma tdc dong huong tdi, cé thé danh gid dwoc
mikc dj dnh hwéng ciia chi thé tic dong”.
Nhu vay, khi d6i tuwong ctia tac dong 1a con
nguoi thi co ché bién ddi cta sy tac dong
khong con don gian chi la nhitng phan tng
twong ttng ma moi tac dong tir bén ngoai
déu phai thong qua y thirc cht quan, sy lya
chon, tiép nhan cua ho. Mot sd nha khoa
hoc khi nghién ctru vé tac ddong tam ly ciing
cho réng tac dong tam ly la hoat dong tich
cuc va chu dong cua con nguoi, biéu thi
phuong thitc tac dong ctia ca nhan hay cta

"Tién si, Khoa Toi pham hoc va Diéu tra tgi
pham, Truong Dai hoc Kiém sit Ha Noi
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bd phan nguoi nay dén moét ca nhan hay
mot bd phan nguoi khac trén phuong dién
tam ly nham 1am chuyén bién, hinh thanh
hay xd6a bo nhiing ddc diém nao dé trong
doi song tam ly cua ho.

Duéi khia canh ctia khoa hoc tam ly,
hoat dong diéu tra hinh su 1a qua trinh tai
tao lai su viéc pham tdi da xay ra trong qua
khtt, cdn c¢ vao nhitng dau vét, nhing
chitng c¢, nhitng tai liéu da thu thap duoc.
Day 1a hoat dong tich cuc cia Diéu tra vién,
ma coOt 10i 1a xac dinh su that vé vu an, vé
nguoi thire hién hanh vi pham t6i thong qua
bién phap t0 tung. Trong hoat dong diéu tra,
cac can b diéu tra khong nhitng phai huy
dong kha nang tri tué cia minh dé dinh
hudng hoat dong diéu tra, thu thap tin tic,
tai liéu, chting ct¢ ctia vu &n ma con phai tich
ciee suy nghi, tim ra sy that khach quan cia
vu an. Hoat dong diéu tra bao gdm cac hoat
dong: bt nguoi pham t0i; kham xét ngwoi,
do vat, noi ¢, thu tin; kham nghiém hién
truong, hoi cung bi can, 1ay 1oi khai nguoi
lam chiing ngwoi bi hai; t6 chirc nhan dang;
doi chat; thue nghiém diéu tra; giam dinh...
Dé€ tién hanh hoat dong diéu tra hiéu qua,
doi hoi biéu tra vién phai hiéu duoc déc
diém tam ly ctia cac chu thé tham gia dé ti
do co nhitng cach thirc, bién phap tac dong
tam ly cho phut hop, hiéu qua, dat dwoc muc
dich trong tiing hoat dong diéu tra.

Khai niém budn ban nguoi dwoc quy
dinh kha chi tiét tai Diéu 3 Nghi dinh thw
Palermo va dwgc cong dong quoc té thira
nhan: Budn ban nguoi diroc hiéu la viée tuyén
m@, vin chuyén, chuyén giao, chira chdp va tiép
nhdn ngueoi nham muc dich béc 16t bang cdch de
doa, s dung vil lyrc hay cic hinh thikc ép budc, bit
coc, lira gat, man trd, lam dung quyén lyec hodc vi
thé'dé bj ton thwong hay bing viéc cho hodc nhén
tién hay lpi nhudn dé dat dwoc sw dong y ciia mot
nguoi kiém sodt doi voi nhitng nguoi khdc vi muc
dich béc 19t. Phap luat Viét Nam quy dinh vé
t0i mua ban nguoi va cac toi danh lién quan
theo quy dinh ctia Bo luat hinh sy nam 2015
tai Diéu 150 — Toi mua ban nguoi, Diéu 151 -
Toi mua ban nguoi dudi 16 tudi va Diéu 297
—Toi cedng biec lao dong 1a t6i co lién quan
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dén mua ban nguoi. Mac du phap luat Viét
Nam khong dung cum tir "budn ban ngwoi"
ma van dung cym tir "mua ban nguoi"
nhung v€ co ban, ndi dung trong cac diéu
luat da duoc thay doi cho phtt hop voéi tinh
than ctia Nghi dinh thu Palermo, dap ting
yéu cau hoi nhap quéc t&. O Viét Nam, mua
ban nguoi xay ra ¢ tat ca 63 tinh, thanh trén
canudc, tuy nhién mot so tinh dwoc ghi nhan
la diém ndéng vé t4i pham mua ban nguoi
gom: Lao Cai, Ha Giang, Lai Chau, Lang
Son, Nghé An, Ha Noi, Dién Bién, Quang
Ninh... Viéc tap trung nay cting phan anh
mot thuce té rang, trong giai doan 2011 - 2015,
phan 16n cac truong hop mua ban nguoi ¢
Viét Nam bi truy t6'lién quan tdi viéc cac nan
nhan bi mua ban sang Trung Qudc (70%),
Campuchia (10%) va Lao (6%). Theo bao cao
Chwong trinh Hanh dong Qudc gia phong,
chong mua ban nguoi giai doan 2011 - 2015
cua Bo Cong an, trong 05 nam nay, c6 4.495
nan nhan bi mua ban dwoc phat hién'. Theo
thong ké, cac vu 4n mua ban nguoi ¢ Viét
Nam da bi phat hién, truy t6 chu yéu la vi
muc dich bdc 16t tinh duc. Cac déi tuong
pham tdi trong cac vu an mua ban nguoi
thuong luvu manh chuyén nghiép, co tién
an, tién sy vé toi pham mua ban nguoi. Vé
tha doan, cac d6i teong pham tdi thuong rat
tinh vi, cau két voi nhitng d6i tuong 6 vung
sau, vung xa, va vung bién giodi tao thanh
duong day khép kin d€ 16i kéo, lira gat nan
nhan. Mot s6 d6i teong 1a nguroi nude ngoai,
chu yéu la cong dan Trung Qudc, Han Qudc,
bai Loan (thudc Trung Qudc), Malaysia, v.v.
thong qua cong ty moi gidi vao Viét Nam
duwdi dang tham quan, du lich, hoat dong
kinh doanh r6i mdc noi, cau két véi moi gioi
nguoi Viét Nam, dan dat hinh thanh nhiing
duong day mua ban nguoi xuyén qudc gia,
qudc t&' dudi dang dua nguoi lao dong Viét
Nam di [am viéc & ndc ngoai, cho nhan con
nuoi, két hon gia, v.v. roi dua ra nuwdc ngoai

1 Ban chi dao 138/CP, B4o cdo sd 439/BC-BCDH
ngay 10/12/2015 vé Tong két thwe hién Chuong
trinh hanh dong phong, chong t6i pham mua ban
nguoi giai doan 2011 - 2015, tr 2.
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ban. Bén canh d6, con mot sd nguoi tiing la
nan nhan hodc 18y chdng nguoi nudc ngoai,
khi vé tham qué hodc trdn vé lai trd thanh
tht pham du d9, ltra ban nhitng nguodi khac,
ké ca nguoi than trong gia dinh ban ra nudc
ngoai. C6 nhiing d6i tuong chuyén lam dn
budn ban qua lai bién gidi hay kinh doanh
dich vu ¢ doc bién gidi, do thong thudc dia
ban hodc 1oi dung so ho trong cong tac quan
ly bién gidi, da Itta nan nhan ra nwdc ngoai
ban. Véi nhitng d6i tuong nay, viéc thu thap
thong tin vé quad trinh pham t6i qua loi khai
cta ho khong dé, trong khi d6 mot trong
nhitng cach thic d€ giai quyét nhing vu
an mua ban nguoi lai phu thudc rat nhiéu
vao loi khai ctia d6i twong pham tdi va 1oi
khai cia nan nhan. Chinh vi vay, viéc tim
hiéu tam ly, ddc diém nhan than vé tiing doi
twong ¢ y nghia quan trong dé gitip Diéu
tra vién ap dung cac chién thuat, bién phap
tac dong tam ly phu hop.

Xuat phat ttr nhitng ndi dung phan tich
O trén, c6 thé hiéu tdc dong tam ly ciia Diéu
tra vién trong hoat dong diéu tra cdc vu dn mua

ban nguwoi la nhitng cdch thite, bién phdp cé t6

chire, c6 ké" hoach ma Diéu tra vién s dung
trong khi tién hanh cic hoat dong diéu tra (hoi
cung bi can, 13y 101 khai nguoi lam chirng, 13y
101 khai nan nhin, doi chat...) nham muc dich
lam thay d61, hinh thanh, hay x6a bé hién twong
tam Iy nao d6 & chii thé tham gia givip ho khai
bdo trung thiec, ddy du va chinh xic vé hanh
vi, muc dich, phwong phdp pham t0i mua bdn
nguoi ciing nhi cac tinh tiét khic cua vu dn.

Hoat dong diéu tra vu 4an mua ban
nguoi dugc tiéh hanh bing nhiu bién
phép khéac nhau. Bai viét nay chi tap trung
vao phan tich tac dong tam ly cta Diéu tra
vién khi tién hanh hoat dong hdi cung bi
can, hoat dong 14y 10i khai nan nhéan cta toi
pham mua ban nguoi.

2. Co s6 tac dong tam 1y cta Diéu tra
vién trong hoat dong diéu tra vu 4n mua
ban nguoi

Hién nay, c6 mot s6 quan diém khac
nhau vé hé théng cac phuong phédp tac
dong tam ly si dung trong giai quyét vu
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an hinh su. Cu thé, trong tap 5 “Tam ly hoc
hinh sy” thudc Bo khoa hoc hinh sy, Hoc
vién Canh sat nhan dan, khi ban vé céc
phuong phap tac dong tam ly trong hoat
dong diéu tra hinh sy cting da chi ra mot
s0 phuong phap tac dong nhu: Phuong
phap thuyét phuc, phuong phap truyén dat
thong tin, phuong phap huéng dan tu duy,
phuong phdp am thi gian tiép, phuong
phép tac dong tam ly bang goi nhé. Vé ban
chat, phuong phap goinhd ¢ day gan giong
v6i phuong phap truyén dat thong tin, boi
nhom tac gia da dinh nghia phuong phap
goi nho 1a phuong phap lam song lai, xuat
hién lai trong dau 6c nguoi bi tac dong
nhitng van dé hay tinh tiét ctia vu &n ma ho
da bi quén, bang cach dua ra nhiing thong
tin ¢6 lién quan dén van dé d6. Nhu vay,
gitta hai phuong phéap nay c6 sw gan nhau
vé cach thirc, vi vay co thé gop lai véi nhau
thanh mét phuong phap?.

Gido trinh Tam ly tw phap cua Truong
Dai hoc Luat Ha No6i da dé cap dén cac hé
thong phuong phap tac dong tam ly stt dung
qua trong trinh giai quyét vu an hinh sy ma
cac chu thé tién hanh c6 thé st dung gom:
Phuong phép truyén dat thong tin, phwong
phap thuyét phuc, phwong phap giao tiép
tam ly c6 diéu khién, phuong phap dat va
thay do6i van dé tu duy, phuong phap am
thi gian tiép va phuong phap ménh lénh’.

Trong truong hop dé€ tac dong dén
nhing chu thé tham gia nhu bi can, nan
nhan, nguwoi lam ching trong vu an mua
ban nguoi, Diéu tra vién co thé st dung
mot s& phuong phap tac dong tam ly sau:

Mot la, phuong phdp truyén dat
thong tin

Phuong phap truyén dat thong tin 1a
phuong phép Diéu tra vién sit dung nhiing
thong tin c6 lién quan dén cac van dé bi can
dang quan tam d€ tic dong dén ho, lam
thay d6i nhan thirc, lam xuét hién nhing

2Nguyén Xuan Yém (Chu bién) (2013), Tam Iy} hoc
hinh sy, NXB Cong an nhan dan, Ha Noi.

* Bang Thanh Nga (Chu bién) (2008), Gido trinh tim
Iy hoc tw phip, NXB Cong an nhan dan, Ha Noi.
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cam xtc nhat dinh va dan dén nhiing thay
doi trong thai d6 va hanh vi ctia bi can, dap
tng yéu cau cua hoat dong hoi cung bi can.
Diéu tra vién cd thé st dung nhiéu phuong
thitc truyén dat thong tin dén nguoi bi tac
dong nhu tic dong bang ngdn ngir néi, bang
ngon nglt viét, cd thé dung tai liéu, hinh
anh, bang hinh, bang ghi am hodc nhitng
do6 vat cu thé... Hinh thic truyén dat thong
tin cling ¢ thé€'la truc tiép hodc gian tiép.

Phuong phap truyén dat thong tin
thuong dwoc sit dung trong nhitng truong
hop sau:

- Khi can lam tang tri thic, hiéu biét
cua nguoi tiép nhan thong tin. Vi du trong
hoat dong hoi cung bi can, néu la hdi cung
lan dau, Diéu tra vién tién hanh héi cung
can phai phd bién quyén va nghia vu ctia
bi can.

- Khi can giup nguoi tham gia to
tung tai hién nhitng tinh tiét bi quén hodc
nham lan. Viéc tiép nhan thong tin sé lam
tich cuc hod hoat dong tri tué cuia nguoi
tham gia t0 tung, lam xudt hién trong dau
6c ho nhitng lién twong, tao kha nang nho
lai tinh tiét bi quén.

- Khi can lam thay d6i thai d¢, lap
truong ctia nguroi tham gia t6 tung. Viéc
cung cap thong tin tao diéu kién dé nguoi
tham gia t6 tung phan tich, xem xét lai thai
do va quyét dinh ctia minh, lam xuat hién
kha nang thay d6i quyét dinh do.

- Khi can lam xuét hién nhiing xtc cam,
tinh cdm nhat dinh, hodc thay doi trang thai
cam xuc cua nguoi tham gia td tung. Nhitng
thong tin c6 y nghia dac biét duoc dua ra
vao thoi diém bat ngo, tac ddng manh 1én
nguroi bi tinh nghi, bi can, bi cdo... lam ho
khong ty cht duoc va phai tit bod thai do
ngoan cd ctia minh.

Hai ld, phuong phdp thuyét phuc

Phuong phéap thuyét phuc 1a viéc Biéu
tra vién st dung ly 1& d€1ap luan, phan tich,
giai thich nham gitp bi can nhan thic 18
dtng, sai; phai, trdi; thiét, hon vé cac van
deé lién quan téi ho dé ho thay doi thai
do, nhan thiec, quan diém. Noi dung cta
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phuong phap thuyét phuc la dwa ra nhiing
s kién, nhitng tinh hudéng cu thé, phan
tich, giai thich giup nguoi bi tac dong thay
rd dung, sai, 1¢i, hai, tot, xau... nham thay
doi thai d9, quan diém, lap truong caa ho,
hodc xay dung quan diém maéi.

Phuong phap thuyét phuc duoc thuc
hién béng nhiéu hinh thirc:

- Thuyét phuc 16gic: Hinh thc nay 1a
thong qua su phan tich, 1ap luan chat ché
dé tdc dong vao nhan thiic ctia doi tuong,
tr 46 dan dén sy thay ddi vé thai do, lap
treong cta ho.

- Thuyét phuc tinh cam: Hinh thitc nay
chu yéu tac dong vao linh vuc tinh cam,
goi lén nhitng xtic cam, tinh cam tich cuc
0 loi cho viéc thay d6i thai d9, 1ap truong
cua doi tuong.

- Thuyét phuc thong qua cd dong,
tuyén truyén: Hinh thic nay tac dong vao
nhan thiic ctia nhiéu nguodi nham gitp ho
6 nhan thiic ddy du, ding dan vé mot van
dé nao d6. Chang han, thong qua cd dong,
tuyén truyén phdp luat ma thuyét phuc
nguoi dan vé su can thiét phai song, lam
viéc theo Hién phap va phap luat.

Thuyét phuc la mot nghé thuat. Do
vay, khi thuyét phuc bi can can tién hanh
cac budc nhu sau: Tac dong tao uy tin voi bi
can, chiém long tin ctia bi can v6i Diéu tra
vién; Gieo mam hoai nghi vao nhan thic,
quan diém ctia bi can; t€ nhi trinh bay quan
diém ctia nguoi thuyét phuc; néu ra nhing
giai phap co thé dé bi can suy nghi, lua
chon. Diéu tra vién khi tién hanh trén thuc
t& can van dung linh hoat cac budc, dam
bao nguyén tac “kién tri” va “dan dan”.

Ba la, phuong phdp ddt va thay doi
vdn dé tw duy

Phuong phap dat va thay d6i van dé
tee duy la phwong phap ma Diéu tra vién
dua ra cac cau hoi lién quan dén cac tinh
tiét xay ra cua vu an dé kich thich, dinh
hudéng va phat trién hodc thay doi qua
trinh tu duy 6 bi can nham dap tng yéu
cau, muc dich cta chu thé tac dong. Ban
chat cua phwong phdp nay trong hoat
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dong giai quyét vu an hinh su 1a viéc cha
thé dat ra nhiém vu dinh hudng, phat trién
cac qud trinh tu duy ¢ nguoi tham gia t6
tung, thong qua viéc dat ra mot loat cau
hoi chi tiét d€ kham pha sy hiéu biét ro
rang nhitng thong tin vé vu viéc.

Phuwong phap dat va thay doi van dé
tu duy thuwong duoc sit dung trong nhimng
treong hop sau day:

- Gitip nguoi tham gia t6 tung, ddc biét
la nguoi lam chiing, ngwoi bi hai nhd lai
tinh tiét bi quén. Trong truong hop nay, cau
hoi d3t ra nham tac dong dén tu duy va tri
nhé cta doi tuong.

- Thay do6i thai d9, quan diém, lap
treong cua doi tuong tac dong. Cau hoi
d3t ra nham tac dong dén tu duy va tir d6
anh huong dén thai do, tinh cam cua doi
twong, lam xuat hién nhitng thai d6 va xac
cam can thiét.

- bau tranh véi doi twong co thai do
khai bao gian doi. Phwong phap dit va thay
dai van dé tw duy dau tranh rat hiéu qua do6i
v6i d6i tuong co thai do khai bao gian doi.

Phuong phap dat va thay doi van deé tw
duy c6 thé thye hién ¢ 3 dang;:

+ D4t cau hoi dan dat su lién tueong:
biéu tra vién dat ra nhiing cau héi budc bi
can khi tra 10i phai lién tudng téi sy kién
pham t6i hodc hanh vi che gidu tdi pham
va du doan logic cau hoi tiép theo ctia Diéu
tra vién.

+ Dat cau hdi lam bién doi hudng tw
duy cua d6i tuwong: Diéu tra vién dat cau
héi khac vdi sy chuan bi truede ctia bi can,
budc bi can khong thé str dung cau tra 10oi
da chuan bi sén d€ d6i ph6é ma thuong phai
tra 10i dung su that hodc sat vdi sy that da
xay ra.

+ Dat cau hoi chi tiét vao diém bi can
khai gian do6i: Diéu tra vién can c& vao
nhiing diém bi can ¢ tinh bia dat khai bao
sai sy that dé€ dat ra nhitng cau hoi chi tiét,
hoi sdu vé van dé d6 (mdc du nhitng diéu
nay khong co gia tri chitng minh toi pham).

Bén la, phuong phép dm thi gidn tiép

Am thi 1a phuong phap tac dong tam
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ly mang tinh cudng ché'tam ly. D6 la sy tac
dong ctia mot nguroi dén mot hay mot nhoém
nguoi khac, lam cho ho tiép nhan mot cach
khong phé phan nhitng 10i 1é chita dung tw
twong, y mudn cua nguoi am thi va thuce
hién theo y muoén do. Am thi c6 hai hinh
thire: 4m thi triee ti€p va am thi gian tiép.
Am thj truc tiép 1a hinh thitc 4m thi dwoc
thuc hién khi thong tin am thi dwgc truyén
thang dén d6i tuong. Trong hoi cung bi can,
phuong phap am thi thwong dwoc st dung
dudi dang gian tiép.

Phwong phap am thi gidn tiép la
phuong phap Diéu tra vién dua ra nhiing
cau hoi va thong tin vé sy kién nao d6 khong
c6 quan hé truc tiép dén vu an, nhung lai c6
quan hé chat ché véi cudc sdng cua nguoi
duoc 4m thi, nhdm lam cho ho hiéu rﬁng
nhitng van dé da duoc co quan ¢ tham
quyén biét thi chic chan nhitng van dé khac
cling da biét hoac sé biét, tir 46 ho phai phai
suy nghi, cAn nhac va thay d6i thai do va
hanh vi.

bé phuong phap am thi dat hiéu qua,
biéu tra vién can bit kin moi nguodn tin véi
nguoi bi tdc ddong, dac biét la ngudn tin
vé két qua diéu tra, thu thap thong tin vé
nguoi bi tac dong. Chu thé hoat dong tu
phép can c6 qua trinh nghién cGu ti mi vé
qua trinh hoat dong trudc doé cta nguoi bi
tac dong (ndm thong tin vé doi tu, nhitng
diém yéu, nhiing mo6i quan hé von co).
Nhitng thong tin v€ nguoi bi tdc dong ma
chu thé tac dong dua ra phai chinh xacla c6
thuc, dung thuc t&€ cudc doi ctia nguoi bi tac
dong. Thai do cua Diéu tra vién phai nhe
nhang nhung cuong quyét, to ra hiéu biét
teong tan vé doi tu, cac quan hé, sinh hoat
ctia ngroi bi tac dong.

Nam ld, phuong phdp giao tiép tam ly
c6 diéu khién

Duéi géc do tam ly, hoat dong hoi
cung bi can la hoat dong giao tiép hai chiéu
gitta Diéu tra vién va bi can, hay 1a su thé
hién quan hé tuong tac gitta Diéu tra vién
véi bi can ctia vu an. Trong d6, Diéu tra
vién tiép xuc, tac dong, dau tri vdi bi can,

KhoahocKiémsat o1



TAC PONG TAM LY CUA PIEU TRA VIEN TRONG HOAT PONG...

lam cho bi can khai bdo. Nhw vay, trong
moi quan hé nay, Diéu tra vién luon git
vai tro chu dao, phoi hop, tac dong va diéu
hanh cac cudc tiép xtic véi bi can nh3m tim
ra su that khach quan ctia vu an. Nguoc
lai, bi can la ddi twong bi tac ddng, thuc
hién cac nghia vu do Diéu tra vién dat ra
mot cach thu dong. Do d6, dé€ dat duoc cac
muc dich ctia hoat ddong hoi cung, Diéu tra
vién ludn phai diéu khién tam ly gitta ho
véi bi can.

Khi stt dung phuwong phap nay, Diéu
tra vién phai quan sat biéu hién bén ngoai
ctia bi can (nét mit, cte chi,...) &€ nim bét
tam ly cta tirng bi can va c6 phwong phap
xét hoi cho phu hop. Phuong phap giao
tiép tam ly c6 diéu khién la phuwong phap
tac dong tam ly, nhung dong thoi ciing la
ki ndng giao ti€p cua Diéu tra vién trong
hoi cung bi can. Ngoai ra, phwong phap
nay con dat hiéu qua cao hon néu nhu
duwoc ap dung cung vdi cac phwong phap
tadc dong tam ly khac.

Sau la, phuong phap ménh lénh

Ménh 1énh la phuong phép cudng ché
tam ly, doi hoi d6i tuong tac dong phai thue
hién, hodc cham dat ngay mot hanh dong
nao dé, khong phu thudc vao y mudn cua
ho. Chang han, khi khdm xét mot dja diém
nao d6, biéu tra vién str dung phuong phap
ménh 1énh, bit budc ddi teong co lién quan
phai thuc hién nhitng hanh vi nhat dinh,
phuc vu cho viéc kham xét. Trong truong
hop nay, d6i tuong phai c¢é nghia vu chap
hanh y chi ctia Diéu tra vién.

Dé phong ngtra va dau tranh chong toi
pham c6 hiéu qua, viéc st dung phuong
phap ménh 1énh trong hoat dong td tung
hinh su la can thiét. Tuy nhién, do tinh
cudng ché cao nén ddi tuong bi tac dong
sé khong co su ty do vé mat y chi. Viéc sw
dung phuong phap nay can than trong dé
tranh vi pham quyén cong dan.

3. Tac dong tim ly cua Diéu tra vién
trong mot s6 hoat dong dieu tra khi giai
quyét vu 4an mua ban nguoi
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3.1. Tdc dong tdm Iy ciia Diéu tra vién
trong hoat dong hoi cung bi can pham tgi
mua ban nguoi

Tam ly ctua nguwoi pham t6i mua ban
nguoi ¢d nhitng dac diém khac so voi tam
ly cia nhitng ngwoi pham t6i khac. Boi tinh
chat dac trung cua loai t0i nay nén 6 bi can
c6 mot sO dédc diém tam ly nhu:

Vé nhan thiee: Két qua thuc t&€'da thong
ké phan 16n nhitng nguoi pham toi mua ban
nguoilanhitng nguoi da ting co tién an tién
su vé hanh vi nay nén ho c6 kinh nghiém va
thuong tao thanh duong day khép kin d€
thiec hién hanh vi, hodc nhitng ngwoi nudc
ngoai cau két voi mdi gidi tai nudc sé tai
dé€ hinh thanh dwong day mua ban xuyén
quoc gia, tham chi ¢d nhiing nguoi trudc
do la nan nhan ctia mua ban nguoi nhung
sau do lai tro thanh nguwoi thiec hién hanh vi
du db, mua ban nguoi... Ho déu hiéu hanh
vi ho dang lam la trai phap luat nhung vi
nhiing khoan tién ho thu duoc nén bang
moi cach thie hién hanh vi mua ban nguoi
dwdi cac hinh thitc khac nhau. Ho duong
nhu it y thitc va khong phai chiu sy dm anh
vé hau qua hanh vi pham t6i gay ra, boi hau
qua ngay titc khéac d€ lai tir nhitng vu mua
ban nguoi khong nguy hiém nhw nhitng vu
an khac.

Vé trang thai tam ly: Nguoi pham t6i
mua ban nguoi du la pham tdi lan dau
hay tai pham déu c6 trang thai tam ly cang
théng, ludn lo léng, bon chon khi nghi dén
viéc ho bi phat hién, bi bat va chiu hau qua
phap ly nhat dinh. Sy cing thang nay cang
cao khi vu an cé nhitng dong pham khac, vi
khi mot trong nhitng dong pham bi bat ho
s€ t0 giac, khai ra hanh vi pham t0i. Ngoai
ra, trong mot sO truong hop, bi can to ra li
lom, nhat la truong hop nan nhan c6 thé tro
thanh dong pham hodc chinh nan nhan do
tro thanh nguoi thure hién hanh vi pham ti.

O mot s6 khia canh nhét dinh, nguoi
pham t0i cam thay yén tam trong hau hét
nhitng vu an mua ban nguoi, it hodc khong
c6 nhan ching. Phan 16n nan nhan la phu
nit va tré em, ddc biét nhitng vu 4n mua

S0 chuyén dé 2 - 2020



TRAN THI THANH

ban nguoi nham muc dich tinh duc thi nan
nhan cting nhu gia dinh nan nhan it hoac
khong dam t6 giac hanh vi pham t6i. Hon
nita, néu tré em la nan nhan thi nguwoi pham
toi lai cang yén tam hon vi cho r:;“mg tré nho
han ché'vé nhan thitc, ngon ngtt, kha nang
phong vé chua cao, viéc khai thac thong
tin kho khan. Bén canh d6, vu an mua ban
nguoi thuong khong dé lai hién truong,
hodc néu co 1a bat dinh kho kiém soat. Thoi
gian dién ra cting bat dinh, it hoac tham chi
khong c6 vat chiing vi nhitng nguoi pham
toi st dung cong nghé thong tin, hodc giao
tiép thoa thuan truc tiép, do d6 ho kho bi
phat hién cho dén khi bj td giac. Ngoai ra,
nan nhan khi bi dwa ra nudc ngoai gdp
nhiéu kho khan vé ngdn ngtt, di lai, mdi
quan hé, nguodi pham ti yén tam rang nan
nhan kho thoat khoi nén khong so bi to giac.

Vé hanh vi xtt sw: D€ thuc hién duwoc
hanh vi ltra gat cac d6i twong nhiing bi can
pham t0i mua ban nguoi thuong thé hién
thai do coi mo, tich cuc quan tam dén moi
nguoi mot cach gia tao d€ tao sy tin tuwong
ttr nhitng “con mo6i” dé ho nghe theo va bi
méc bay. D6i véi vu an mua ban nguoi, khi
thuc hién hanh vi pham t6i luoén c6 dong
pham, “con mo6i” duoc chuyén qua nhing
nguoi labang 4m hiéu, hodc dugc tiéh hanh
mot cach cd to chire, 6, nhom, duong day
mua ban nguoi duoc thiec hién gitra nhimng
nguoi than thiét, tham chi rudt thit, do dé
tao sut khép kin, it so ho khi thiee hién hanh
vi pham toi.

Xudt phat tir nhitng ddc diém tam ly
ddc trung cta bi can pham t0i mua ban
nguoi, trong qua trinh hoi cung bi can
pham t0i mua ban nguoi, Diéu tra vién can
ap dung mot sd nhitng bién tac dong tam
ly nhu: phuong phép truyén dat thong tin,
phuong phap thuyét phuc, phwong phap
dat va thay doi van dé tu duy, phuong
phap giao tiép ¢ diéu khién va phuong
phap am thi gian tiép. Tuy nhién, can c&
vao ddc diém ctia vu &n mua ban nguoi thi
hai phuwong phap tac dong tam ly nén st
dung thuong xuyén nhat la phwong phap
truyén dat thong tin va phuong phap thuyét
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phuc. Boi 1€, ban chat cua truyén dat thong
tin la st dung nhitng ching ctt, thong tin
ma co quan diéu tra da thu thap duoc dé
dau tranh véi cac bi can, tir d6 bi can thay
doi thai d¢ khai bao va pha bd duoc tam
ly yén tam. Bi can ciing hiéu rang d6i véi
vy an mua ban ngwoi duong nhu khong
o hién truong, rat it hodac khong c6 nguoi
lam ching, su kién lai thuong xay ra rat
lau nén dé thu thap thong tin va ching
ctt khdng dé. Tuy nhién, mot khi Diéu tra
vién da c6 nhitng chiing ct, tai liéu quan
trong trong tay la cach thitc dau tranh tot
nhat véi bi can pham t0i nay. Bén canh d6
biéu tra vién con sit dung phuong phap
tdc dong nay bang cach cung cap thong tin
vé nhitng chinh sach khoan hong cuia nha
nudc Viet Nam danh cho nhitng ngwoi co
thai do khai bao thanh khan, hop tac trong
qua trinh diéu tra, d€ ttr d6 gitp bi can diéu
chinh thai d¢ khai bdo cho phu hop va dat
dwoc hiéu qua trong hoi cung bi can.
Trong qua trinh hoéi cung bi can, Diéu
tra vién cting c6 thé st dung phwong phap
thuyét phuc doi véi cac bi can dé giap bi
can thay doi thai d9, hop tac vdi Diéu tra
vién. Khi thuyét phuc, Diéu tra vién nén
thuyét phuc vao mat tinh cam cua cac bi
can, dédc biét doi véi nhitng bi can cung
gidi tinh n thwc hién hanh vi mua ban
vOi phu nit va tré em gai voi muc dich tinh
duc, nham khoi goi su dong cam o bi can
dé bi can an nan hoi cai, tte d6 khai nhan
hanh vi pham tdi cia minh cling nhu khai
ra dong bon trong duong day mua ban
nguoi. Diéu tra vién cling c6 thé thuyét
phuc bang cach xody sau vao méi quan hé
tinh cam c¢d y nghia quan trong ddi véi bi
can nhu con cai, b6 me, vo chong... nham
giup bi can khoi ddy tinh cam gia dinh dé
ttr d6 bi can thanh khéan khai bdo v6i mong
mudn nhan dwoc sy khoan hong ctia phap
luat, sém trd vé voi nhiing nguoi than yéu.
Khi hoéi cung bi can, ngoai hai phuong
phap tac dong tam ly trén, Diéu tra vién
con co thé sit dung phuong phap dat va
thay ddi van dé tu duy bang cach dat cac
cau hoi phti hgp nham khai thac thong
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tin vé qua trinh pham tdi t& bi can hodc
dong pham. Cac cau héi nay thuong duoc
tién hanh dudi cac dang khac nhau: cau
hoi dé khé’mg dinh van dé, cau hoi khai
thac thong tin, cau héi nham vach tran 16i
khai gian d6i. Cac phuong phap giao tiép
c6 diéu khién hay phuwong phdp am thi
gian tiép cting cd thé duoc st dung khi
héi cung bi can pham t0i mua ban nguoi.
Tuy nhién, d€ s dung phuwong phap nay,
biéu tra vién can c6 sy chuan bi ky ludng
dé€ tim hiéu nhitng diém yéu khong lién
quan dén hanh vi mua ban ngwoi hién tai
nhung lai la bi mat doi tu ctia cd nhan,
hodc ban than Diéu tra vién phai la nguoi
c6 nhiéu kinh nghiém trong héi cung bi
can thi méi c6 thé diéu khién giao tiép khi
héi cung bi can.

3.2. Tic dong tam 1y cia Diéu tra vién
trong hoat dong ldy 1oi khai nan nhin
trong vy dn mua ban nguoi

Nan nhan la nhitng nguoi chiu hau
qua truc tiép hodc gian tiép tir hanh vi
mua ban nguoi. Nan nhan ctia mua ban
nguoi bao gdm ca nam va nit, duwgc phan
chia theo d6 tudi gom nhitng nguoi dudi 16
tuoi va trén 16 tudi. Vé co ban, co s khac
nhau vé thé chat va tinh than gitta nhing
nan nhan trén 16 tudi va dudi 16 tudi, vi thé’
viéc tac dong tam ly trong hoat dong 1ay 1oi
khai nan nhan mua ban nguoi cling c6 sy
khac nhau. Tuy nhién, phan nay chi ra cach
tdc dong tam ly chung ma chua phan chia
thanh hoat dong 14y 10i khai ctia nguoi c6
nhom tudi khac nhau. Nan nhéan trong vu
an mua ban nguoi c6 mot s6 dac diém tam
ly ddc trung sau:

Vé nhan thtc: Hau hét nhiing nan
nhan cta tdi pham mua ban ngwoi ban
dau déu khong biét minh la nan nhan,
tré thanh mon hang mua di ban lai. Cé
thé ho dang mo tuwong vé mot twong lai
tot dep, mot cudc song giau sang, sau do
ho méi nhan ra thong qua nhiing yéu cau
khat khe, si quan thtic chit ché ctia nguoi
cht muu. Nhiéu nan nhan sau mot thoi
gian dai bi ban sang nudc khac, bi boc 16t
tinh duc, danh dap hodc thoi diém ay con
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qua nho nén khong thé nhd chi tiét nhiing
diéu gi da xay ra v6i minh. Tham chi ¢6
nhi€éu nan nhan sau bao nam duwoc giai
cttu, hodc dugc giup do thoat khoi noi
day doa tro vé qué huong nhung khong
nhé ndi noi minh sinh ra, va nguoi than
cua minh tén gi... Nhiéu nan nhan ciing
khong hiéu ho c6 quyén duoc hd tro hojc
khong biét lam thé nao dé tiép can céac
dich vu tro giup vé stec khoe, tinh than
va thé chat. Nan nhan tham chi hoai nghi,
va nghi rang cac dich vu duoc cung cap
khong lién quan dén nhitng nhu cau thyc
t&€ ngay lap ttc cua ho.

V@ trang thai tam ly: Khi méi bat dau
biét minh tro thanh nan nhan cta téi pham
mua ban nguoi, nan nhan bi soc, bi sang
chan tam ly, c6 su ton thwong nang vé tam
ly khi sy that dugc phoi bay, cam giac vo
mong nhung khong cé cach nao thoat khoi
khién ho cang bi quan hon. Mot s6 nan
nhan khi biét sy that, mac du khong thé
lién lac véi bén ngoai, khong co 16i thoat
nén danh chdp nhan s6 phén, tuy nhién
am i bén trong ho la s hi vong c6 co hoi
dé tron thoat hodc nho cdy nhiing nguoi
cung canh ngo.

Khi duwoc giup d6 tron thoat, dugc
hoi hwong, nan nhan cam thay xau ho khi
ké lai nhiing gi da xay ra véi ban than,
so sw ky thi, si nhuc tir ban be, nguoi
than, xa hoi, so bi ton thwong lan nia
khi phai nhéc lai. C6 mét s6 nan nhan bi
dm anh sau sic dan dén cé nhitng sang
chan vé tinh than nhw tram cam, u sau,
budn chan va tu d6 16i cho ban than. Pic
biét d6i vdi nan nhan dwdi 16 tudi, nhan
thitc, kinh nghiém song con han ché nén
thuong bi anh huong sau sac nhat va tro
thanh vét thuong in han trong tam ly, rat
kho xo6a nhoa.

Vé hanh vi xtr sy: Khi chwa phat hién
minh la nan nhan caa t6i pham mua ban
nguoi, ho thuong cé su trung thanh, duy
tr1 moéi quan hé phu thudc vao ké mua
ban nguwoi. Do vay, ho thic hién moi yéu
cau cua chung, tin twong tuyét doi nguoi
pham tdi vi nghi réng ching gitp minh
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co tién tra no nan, duoc sang phuwong troi
méi véi nhitng di€u tot dep hon. Sau khi
da trd thanh nan nhan, ho xuat hién nghi
ngo v€ nhing nguoi minh gap gd, moi
treong xung quanh va qua trinh tiép xuc,
giap do cua co quan chitc ndng. Ho ngai
tiép xtic véi cac co quan chirc nang vi thiéu
tin twdng hodc lo lang sé bi bat gitt vi vi
pham luat trong qua trinh bi ban: nhap
canh trai phép, két hon gia, hodc lién quan
dén hoat dong mai dam...

Tl nhiing dac diém tam ly dac trung
ctia nan nhan ctia toi pham mua ban ngwoi,
khi 1ay loi khai cua ho, Diéu tra vién can
c6 su can nhic dé lya chon cach thiic va
phuong phap tac dong tam ly cho phut hop
va dat hiéu qua cao.

Trong truong hop nan nhan la phu
ntt va tré em, khi tién hanh 1ay 10i khai,
co quan diéu tra nén phan cong Diéu tra
vién la ntt d€ c6 thé thu thap duoc day du,
chinh x4c céc tai liéu tir 10i khai, boi Diéu
tra vién 1a ni sé dé gan giii, chia sé, thong
cam, tin tedng, dong vién, tac dong tam
ly, khich 1¢ d€ nguoi bi hai chu dong khai
bao thong tin vé vu 4n cling nhu thong tin
vé do6i tuong khai bdo. Diéu tra vién nén
st dung phuong phap thuyét phuc, tic
la dua ra nhitng 10i 16, lap luan hodc béng
tinh cam dé€ giup nan nhan x6a bé nhiing
rao can vé cam gidc xau ho, ngai ngung,
so hai dé€ yén tam khai bdo. Hon nita, qua
trinh thuyét phuc can lam cho nan nhéan
tin twong, va cam thady minh duoc dong
cam, dwoc léng nghe, ddc biét dwoc gitt bi
mat vé nhitng thong tin da khai bao. Mudn
lam dwgc diéu nay doi héi khi lya chon
Diéu tra vién 1ay loi khai, can chon biéu
tra vién c6 kinh nghiém soéng, c6 ky nang
lam viéc véi nguroi bi hai hodc nguoi than
ctia ho nhu chia sé cam thong véi ndi dau
cta nan nhan, dac biét khong lam tai ton
thwong doi voi nan nhan; c6 kién thire vé
tam ly dé tién hanh cac bién phap cap bach
nham 6n dinh tdm ly nan nhan. Truong
hop nan nhan mac cam, khong td gidc, né
tranh, khong mudn cfng tac..., Diéu tra
vién phai phoi hop chdt ché vdi cac can
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bo, trung tam hd tro tré em, hoi phu nt,
chuyén gia tam ly, nhan vién cong tac xa
hoi vé van dé nay dé dong vién, tw van, tro
giup vé tam ly, phép ly d€ nan nhan manh
dan cong tac, cung cap tai liéu, ching c
cho Diéu tra vién.

Ngoai ra, khi 18y 1oi khai nan nhéan
Diéu tra vién cling c6 thé st dung phuong
phép truyén dat thong tin dé tac dong toi
nan nhan. Diéu tra vién dwa ra nhiing
thong tin ¢6 ¥ nghia nham gitip nan nhan
dinh hinh théi d6 khai bao ding dan, hiéu
qua trong qua trinh 1ay 10i khai. Nhiéu
nan nhan khi duoc giai ctu, tron thoat vé
qué huong nhung vi rat nhiéu ly do khong
hop tac, khong tin tedng vao co quan chitc
nang do vay Diéu tra vién can cung cap
nhing thong tin can thiét nhu s6'liéu thong
ké nan nhan cua t¢i pham mua ban ngwoi
hang ndm, s6 nan nhan chwa dwoc giai ctru
va dang bi day doa, hodc nhiing thong tin
c6 y nghia khéc lién quan dén vu an duoc
phép cong bd gitip nan nhan hiéu vai tro,
trach nhiém cua ban than trong qua trinh
giup co quan chiic ndng dau tranh voi toi
pham mua ban ngudi nham han ché nhat
s0 nguoi la nan nhan cta tdi pham nay.
Ngoai ra, truong hop nan nhan quén mot
s tinh tiét vé sy kién da dién ra trude do
do thoi gian xay ra qud lau hoac do tri nhé
han ché&, Diéu tra vién co6 thé cung cap mot
s0 thong tin can thiét nham gitp ho nho lai
va khai bao lién mach hon.

Diéu tra vién khi 1dy 1oi khai nan nhan
co thé sit dung phuong phap ddt va thay
doi van dé tw duy dé€ tac dong dén tam
ly cua nan nhan cta t6i pham mua ban
nguoi. Ban chat cua phuong phap nay la
biéu tra vién khai thac thong tin vé vu 4n,
ciing nhu thong tin vé doi tuong gay an
dwdi dang cau hoi. Cac cau héi nay truede
khi dugc st dung trong 1ay 10i khai can c6
st nghién cttu ky ludng nham dam bao
tiéu chi than thién vdi nan nhan caa toi
pham mua ban nguoi, tranh viéc lam ton
thwong lan hai d6i v6i ho. Do vay, Diéu tra
vién can c6 thai do than thién, nhe nhang,
stt dung ngon tir dé hidu, pht hop véi do
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tudi, trinh d¢, gidi tinh, tao dwgc tam ly
tin twdng gitra nan nhan voi Diéu tra vién.
Trong mot sO treong hop can thiét, Diéu
tra vién c6 thé sit dung cac cau hoi goi nhé
giup nan nhan nho lai, hoi tudng lai nhitng
thong tin, tinh tiét ctia vu an, tir d6 co thé
khai bdo chinh xac thong tin ctia vu an véi
Diéu tra vién.

Cudi cung, khi 1ay 10i khai nan nhan
cua t0i pham mua ban nguoi, Diéu tra vién
c6 thé sit dung phuong phéap giao tiép co
diéu khién, hudng cau tra 16i ciia nan nhan
trong qua trinh 18y 10i khai di sdu vao khai
bdo nhiing ndi dung, tinh tiét quan trong cd
y nghia d6i véi cong tac diéu tra vu an nhu
ho tén, dia chi, nghé nghiép, ddc diém nhan
dang ctia d6i twgng, dia diém thuc hién hanh
vi pham t6i, phuong thirc thuc hién, che gidu
hanh vi pham t6i. Bén canh d6, Diéu tra vién
can c6 su két hop vdi cac phuong phap tac
dong tam ly khac nhu phuwong phap truyén
dat thong tin, thuyét phuc d€ dat hiéu qua
cao khi tién hanh 13y 10i khai.

Tom lai, viéc 1ay 10i khai nan nhan ctia
toi pham mua ban nguoi c6 y nghia quan
trong trong viéc thu thap thong tin vé vu
an, doi teong gay an, boi doi voi nhitng vu
an mua ban nguoi thuong rat kho dé thu
thap nhing ching ct vat chat vi su viéc
thueong xay ra da lau, hinh thitc thoa thuan
thuong 1a truc tiép, rat it hodc khong co
nhan ching. Vi vay, viéc khai thac thong
tin ti nan nhan 1a diéu bt budc phai lam
d€ cung cd thém chung ct trong vu an.
Tuy nhién, viéc 1dy 10i khai nan nhan cua
t0i pham mua ban nguoi can cé sy chuan
bi ky luong vé chu thé tién hanh lay loi
khai, vé thoi gian, khong gian, dia diém,
cach thttc sit dung cac phuwong phap tac
dong tam ly, k§ nang... méi giip nan nhan
tin twong, yén tam khai bao.

4. Két luan

Tt két qua phan tich trén, c6 thé thay
viéc st dung cac phuong phap tac dong
tam ly trong khi tién hanh cac hoat dong
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diéu tra nhw hoi cung bi can, 13y 10i khai
nan nhan... trong vu an mua ban ngwoi rat
quan trong. Diéu tra vién tuy vao nhiing
treong hop cu thé cd thé st dung nhiing
phuong phép tac dong tam ly nhu: phuong
phép truyén dat thong tin, phuong phap
thuyét phuc, phuong phap dét va thay doi
van dé tu duy, phuong phap giao tiép c6
diéu khién va phuong phap am thi gian
tiép dé€ tac dong dén tam ly ctua cac doi
twong nham gitp ho c6 sy thay d6i vé
nhan thite, ttr d6 diéu chinh hanh vi khai
bao cho phut hgp. Viéc stt dung cac phuwong
phép tac dong tam ly trong khi tién hanh
diéu tra vu an mua ban ngwoi can tuan tha
cac nguyén tic tac dong tdm ly va can cé
sw chuan bi ky lwong maéi dem lai hiéu qua
cao. Cung voi do, d€ qua trinh tac dong
tam ly c6 hiéu qua, can co sy két hop linh
hoat gitra cadc phwong phédp va can két hop
véi mot s thu thuat duoc siv dung trong
qua trinh diéu tra./.
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