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B9 ludt hinh sy niam 2015 va cdc vin bdan hudng dan thi hanh da huéng dan cy thé
héa nhiéu tinh tiét dinh tgi, dinh khung hinh phat vé mua bdn nguoi, tuy nhién, hién
nay van con cé cdch hiéu khdc nhau gifta cdc co quan tién hanh t6 tung trong viéc ap
dung phdp ludt. Bai viét tdp trung phan tich, chi v6 cdc khia canh phdp 1y dé dp dung
thong nhdt phdp ludt vé cdc t¢i danh lién quan dén mua bian nguoi.

Tir khoa: Bo ludt hinh su, dp dung thong nhdt phdp ludt, cdc toi danh lién quan
dén mua bdn nguoi.

Ngay nhdn bai: 13/7/2020; Ngay bién tdp xong: 15/7/2020; Ngay duyét ding: 15/7/2020

The 2015 Penal Code and its implementing guidelines have specified details for
determination of the crime or punishment in human trafficking; however, there are
still inconsistent understandings among the criminal justice agencies in applying
the law. The article analyzes legal aspects to apply the laws consistently on human

trafficking crimes.

Keywords: The Penal Code, consistent application of laws, human trafficking crimes.

0 luat hinh sy nam 2015 (BLHS

B 2015) c6 nhiéu ndi dung duoc stra
d6i, bd sung vé toi mua ban nguoi,

t0i mua ban nguoi dudi 16 tudi. Nhing stra
doi, bd sung nay da khic phuc duwoc mot s6
bat cap, han ché cua BLHS nam 1999, dap
g tot hon yéu cau, doi héi ctia thuc tién
va cong tac dau tranh phong, chong cac toi
pham lién quan dén mua ban nguoi, mua
ban nguoi dudi 16 tudi, dong thoi dap tng
véi yéu cau cua hdi nhap quoc t€, cu thé la
Nghi dinh thu vé phong ngtra, tran ap va
trieng tri viéc buon ban nguoi, dac biét la
phu nit va tré em. D€ trién khai, thi hanh
BLHS nam 2015 va Nghi quyét s6 41 cua
Qudc hoi, ngay 11/01/2019, Hoi dong Tham
phén Toa an nhan dan t6i cao (TANDTC) da
ban hanh Nghi quyét s6 02/2019/NQ-HDTP
hudéng dan 4p dung Diéu 150 vé tdi mua ban
nguoi va Dieu 151 tdi mua ban nguwoi dwdi 16
tudi cia BLHS (Nghi quyét s6 02/2019/NQ-
HDTP). Nghi quyét nay da huéng dan cu
thé hoa nhiéu tinh tiét dinh t0i, dinh khung
hinh phat mang tinh chat dinh tinh, con ¢6
cach hiéu khac nhau gitta cac co quan tién
hanh t6 tung; xac dinh va lam rd cac truong
hop xay ra trong thuc tién con c6 vudng
mac gitta cac co quan. Tuy nhién, thuc tién
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thi hanh thoi gian qua cho thay van con c6
nhiing quy dinh, ndi dung can phai tiép tuc
dugc nghién ctru, hoan thién va huéng dan
bao dam 4p dung thong nhat phap luét.

1. Vé viéc chimg minh muc dich,
hanh vi pham t6i

-Diéu 150, Diéu 151 BLHS va Nghi quyét
50 02/2019/NQ-HDTP da mo ta mét s6 hanh
vi khach quan ctia tdi mua ban ngwoi va toi
mua ban nguoi dudi 16 tudi. Tuy nhién, viéc
chiing minh muc dich pham tdi trong nhiéu
truong hop rat kho khan. Trong nhiéu vu an,
chiing ¢t budc t6i chu yéu 1a 10i khai ctia nan
nhan ma nan nhan thuong khong biét dwoc
ké pham t0i da hudng loi bao nhiéu hoac
6 thoa thuan vé viéc huong loi hay khong.
Trong nhiéu truong hop, nan nhan bi ban ra
nudc ngoai rat kho thu thap ching ctt. Nan
nhan ciing khéng nhin thay viéc giao nhan
tién bac gitta ngwdi mua va nguoi ban. Bi
can, bi cdo mot muc khong thira nhan viéc
hudng loi. Do vay, trong nhiéu truong hop,
cac co quan tién hanh t6 tung khong thé truy
ctru trdch nhiém hinh su doéi vdi bi can, bi

* Truong phong Phdp ludt hinh su, hanh chinh
gia dinh va nguoi chua thanh nién, Vu Phdp ché
vd Quan 1yj khoa hoc, Toa dn nhdn din t6i cao.
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cdo vé toi mua ban nguoi hodc t6i mua ban
nguoi dudi 16 tudi duoc ma chi cd thé xi ly
ve tdi t6 chitc cho nguoi khac tron di nudc
ngoai trai phép hoac t¢i moi gidi mai dam.
Trong quad trinh dinh t6i danh, nhan thtc
vé cau thanh t6i pham mua ban nguoi cta
mot s co quan tién hanh t6 tung cling con ¢6
nhing diém chua thdng nhat. Trong mot s6
vu an, ¢6 co quan tién hanh t6 tung cho réng,
chi can c¢6 su thoa thuan vé viéc doi nguoi
dé lay mot loi ich vat chat 1a da cau thanh
t0i pham nhung cling ¢6 co quan tién hanh

t0 tung lai cho rang can phai c6 viéc thuc t€

huong loi. Trong nhiéu vu an ciing c6 su bat
dong quan diém vé nguoi duoc huong 1oi.
Viéc coi dau hiéu dé vu loi 1a dau hiéu cau
thanh bit budc cta tdi pham mua ban nguoi
pht hop véi khai niém budn ban nguoi dwoc
quy dinh trong Nghi dinh thu Palermo.

-Piém c khoan 1 cac diéu 150, 151 BLHS
quy dinh “Tuyén mo, vin chuyén, chita chip
nguoi khic dé’ thuc hign hanh vi quy dinh tqi
diéim a hodc diéim b khoan nay.” Can ct theo quy
dinh nay, c6 y kién cho rang khong xtr Iy hinh
su vé tOoi mua ban nguoi hodc i mua ban
nguoi dudi 16 tudi doi voi hanh vi tuyén mg,
van chuyén, chita chap nguoi khac khong
dé chuyén giao nhung dé boc 16t tinh duc,
cudng buic lao dong, 18y bd phan co thé nan
nhan. Chiing tdi cho rang, can phai xac dinh
hanh vi tuyén mg, van chuyén, chita chap
nguoi khac mac du khong dé chuyén giao
nhung dé€ béc 16t tinh duc, cudng biic lao
dong, 1dy bo phan co thé nan nhan la thudc
truong hop quy dinh tai diém b khoan 1 cac
diéu 150, 151 1a tiép nhan nguoi (nguoi dudi
16 tudi) dé boc 16t tinh duc, cudng biec lao
dong, 1ay b phan co thé hodc vi muc dich vo
nhan dao khac. Tiép nhan ¢ day dwoc hiéu
c6 thé do nguoi khac dua nan nhan dén, co
thé do chinh nan nhan ty dén (vi du: chtinha
hang c6 thong bao tuyén dung nhan vién
dén lam 1€ tan, khi nan nhan dén thi lai bi
boc 16t tinh duc. Trieong hop nay cling deoc
coi 1a tiép nhan nguoi d€'bdc 16t tinh duc).

2. Vé viéc ap dung quy dinh c6 lgi cho
nguwoi pham t6i

Khoan 2 Biéu 119 BLHS nam 1999 (stra
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d6i, bo sung nam 2009) quy dinh khung hinh
phat ttr 05 nam dén 20 nam t; khoan 2 Biéu
150 BLHS nam 2015 (stta doi, bd sung 2017)
quy dinh khung hinh phat ttr 08 nam dén
15 ndm tu. Theo Cong van s6 276/TANDTC
ngay 13/9/2016 ctia Toa an nhan dan t6i cao thi
khoan 2 Biéu 150 BLHS nam 2015 1a diéu luat
c61oi cho nguroi c6 hanh vi pham t6i trude thoi
diém BLHS nam 2015 c6 hiéu lyc phéap luat.

Nhu vay, doi voi hanh vi pham t6i mua
ban nguoi xay ra trede ngay 01/01/2018 thi ap
dung khoan 2 Biéu 119 BLHS ndm 1999 hay
ap dung khoan 2 biéu 150 BLHS nam 2015 dé
truy cttu trach nhiém hinh sy doi véi nguoi
pham t6i? Thuec tién xét xt cho thay, néu &p
dung theo BLHS nam 2015 thi phai xtt ngwoi
pham t6i mtc an tir 08 nam tu dén 15 nam
tl va nhw vay, néu xt phat nguoi pham toi
¢ mue khoi diém cta khung hinh phat la bat
loi d61 v6i nguoi pham t0i vi BLHS nam 1999
quy dinh mtrc an dau khung hinh phat chi
la 05 ndm tu. Néu ap dung khoan 2 Diéu 119
BLHS nam 1999 x&t phat nguoi pham t6i &
muic cao nhat ctia khung hinh phat 1a 20 ndm
tu thi cting bat 1¢i cho nguoi pham t6i. Do do6,
trong treong hop nay, tuy ting treong hop cu
thé d€ xac dinh ap dung quy dinh tai khoan 2
Diéu 119 BLHS nam 1999 hay ap dung khoan
2 biéu 150 BLHS nam 2015 bao dam nguyén
tic ¢6 loi cho nguoi pham toi.

3. Vé viéc xtr 1y hinh sy déi voi ngwoi bi
mua ban co cac hanh vi nhuw sta chira, st
dung gidy chitng nhan va cic tai liéu ctia co
quan t6 chirc; 1am gia con dau, tai liéu caa
co quan, t8 chirc; xuat canh trai phép; ¢ lai
nuwdc ngoai trai pheép...

Trong thuc tién ap dung phép luat quy
dinh vé tdi mua ban nguoi cho thay, hoat
dong ctia ddi twong pham toi déu gan lién
vOi cac hoat dong t6 chirc dua nguoi tron ra
nudc ngoai, o lai nwdc ngoai trai phép va cd
lién quan dén cac quy dinh cua Nha nuwdc
vé cac loai gidy to, thu tuc xuat nhap canh
nhw cac hanh vi stta chita, lam sai léch n6i
dung ho chiéu, thi thue, ho khau, hd tich;
lam gia con dau, tai liéu hodc gidy to khac
cuia co quan, td chirc hodc sit dung con dau,
tai liéu, giay to d6 nham ltra doi co quan, t&
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chttc hodc cong dan... ma cac hanh vi nay bi
coi la tdi pham va dwoc quy dinh tai mot s6
diéu ctia BLHS.

C6 y kiéh cho rang, d6i véi nguoi bi mua
ban c6 cac hanh vi nhu stta chita, st dung
gidy chiing nhan va cac tai liéu cta co quan to
chtrc; lam gia con dau, tai liéu ca co quan, to
chtrc; xuat canh trai phép; ¢ lai nudc ngoai trai
phép... thi van bj truy ctu trach nhiém hinh
su. Ching t6i cho rang, can 4p dung khoan 2
biéu 8 BLHS d¢ khong xt ly hinh sw d6i véi
nhitng nan nhan cta tdi pham mua ban nguoi.
biéu nay la can thiét va phtt hop véi cac quy
dinh ctia phép luat quoc t&! Mat khac, hanh
vi pham t6i mua ban nguoi thuong cd su cau
két chat ché vdi cac hanh vi nhw stra chita, st
dung gidy chiing nhan va cac tai liéu ctia co
quan to chic lam gia con dau, tai liéu caa co
quan, t6 chitc; vi pham quy dinh vé xuat canh
trdi phép; ¢ lai nudc ngoai trdi phép. Trong
thure tién xét xtr cho thay, da sd cac vu &n mua
ban nguoi da phat hién, diéu tra kham pha
déu do nan nhan hodc than nhan caa ho td giac
t6i pham. Néu xz ly ca nan nhan thi sé dan téi
anh huong dén quyén 1oi ctia ho, nan nhéan va
than nhan ctia ho sé khong dam t6 cao hanh vi
pham t0i mua ban nguoi.

D61 véi nguoi thiee hién hanh vi mua ban
nguoi va da truc tiép dua nan nhan qua bién
gidi trai phép d€ ra nudc ngoai, néu trudc
do da bi xtt phat vi pham hanh chinh nhung
chua hét thoi han bi coi la chwa bi xtr phat vi
pham hanh chinh theo quy dinh ctia phap
luat vé mot trong cac hanh vi xuéat canh trai
phép, ¢ lai nudc ngoai trai phép thi can truy
ctru trdch nhiém hinh sy vé toi “mua ban
nguoi” quy dinh tai Diéu 150 BLHS va t6i
“vi pham quy dinh vé xudt canh, nhap canh”
quy dinh tai Diéu 347 BLHS.

! Theo tinh than cua cac Van kién qudc t& nhu
Cong wdc vé chong toi pham ¢ t6 chirc xuyén
quoc gia, Nghi dinh thu vé chdng budn ban
nguoi bo sung cong wdc nay thi nhitng nan nhan
cua toi pham budn ban nguoi sé khong bi xt ly
vé cac hanh vi nhu str dung giay to gia mao, ¢ lai
nudc ngoai trai phép...

2 Tham khao Két luan ctia Chanh an Toa 4n nhan
déan tdi cao nam 1989 (“Doi vdi hanh vi mua ban
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4. V& viéc xac dinh toi danh truong hop
mua ban thai nhi

Thoi gian gan day da xuat hién viéc mua
ban thai nhi trong bung me. Viéc mua ban
thai nhi khong chi ditng lai 6 pham vi trong
nudc ma con phat hién ca nhitng dwong day
mua ban thai nhi d€ dua ra nudc ngoai ban
kiém 10i. Day la hanh vi nguy hiém, trai véi
dao dtrc, gay birc xtc trong xa hoi nhung khi
phat hién va xtt ly thi cac co quan ¢6 tham
quyén da gap phai nhitng khé khan. Boi 1§,
khéi niém “thai nhi” ¢6 dwgc coi la tré em hay
khong chua duoc lam 16 va theo quy dinh
ctia cac van ban quy pham phdp luat hién
hanh thi c6 thé hiéu thai nhi chwa phai la mot
con nguoi hoan chinh, chwa c6 day du nhiing
quyeén cua tré em va chuwa duge cham soc, bao
vé nhu dbi véi tré em. Bén canh do, viéc cd
can thiét phai x ly doi véi nhiing nguoi me
da ban thai nhi trong bung minh cho nguoi
khéc hay khong va néu xtr ly thi duong 161 xt
ly nhu thé nao cho phu hop la van dé dugc
hiéu va c6 nhiing quan diém khac nhau.

Theo quy dinh tai Didu 151 BLHS, dbi
teong bi mua ban ¢ day la tré em — diza tré
duoc sinh ra va con song. Thai nhi khong
phai la tré em nén viéc thoa thuan mua ban
thai nhi ¢6 thé 1a hanh vi nguy hiém cho xa
hoi va vi pham dao duc, thuan phong my
tuc nhung tai thoi diém duwgc thoa thuéan,
thai nhi khong phai 1a d6i tuong bi mua ban
theo nhw quy dinh ¢ biéu 151 BLHS. Doi
voi truong hop théa thuan mua ban thai
nhi dwoc thie hién trudce khi nguoi phu nit
mang thai, néu sau d6 nguoi phu nit mang
thai sinh con va dira tré duoc giao cho nguoi
mua thi viéc xem xét trach nhiém hinh sw
ctia nguoi ban va nguoi mua la binh thuong
vi thoi diém nay do6i tegng bi mua ban la
dtta tré cht khong phai 1a thai nhi. Néu sau
khi thoa thuan, nguoi phu nit khong mang
thai va thoa thuan khong dwoc thurc hién thi
khong dat ra van dé xem xét trach nhiém

phu nit d€ dua ra nuwde ngoai, néu ké pham toi da
dwa qua bién gidi trai phép, thi ngoai viéc xtt bi cao
ve t01 “mua ban phu nit” theo diém b khoan 2 Diéu
115 BLHS, néu Vién kiém sat con truy 6 bi cao vé
t01 “xudt canh trai phép” theo Biéu 89 BLHS thi Toa
an phai xtt ca toi do6 nita”, Trang 110 quyén 1990).
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hinh sy d6i v6i nhitng nguoi da tham gia
thoa thuan (viéc mua ban khong duoc thuc
hién, khong c6 d6i tuong bi xam hai).

5. Ve viéc xac dinh ti danh treong hop
moi giéi hon nhan véi nguoi nudc ngoai

trai phép 5
Theo hudng dan tai Di€éu 4 Nghi quyét sd
02/2019/NQ-HDTP thi:

“1. Nguoi str dung thu dogn moi gioi hon
nhan voi nguoi nwdc ngoai bi truy citu trich
nhiégm hinh sw vé t6i mua bin nguoi theo quy
dinh tai Diéu 150 cua Bo ludt hinh sw néu hanh
vi thudc mot trong cdc trieong hop sau day:

a) Cudng birc, de doa hodc lira gat dé’budc
nguoi khdc két hon voi nguoi nuwdc ngoai va
chuyén giao nguoi dé cho nguwoi nuwée ngoai dé’
nhin tién, tai san, loi ich vit chat khdc;

b) Cudong birc, de doa hodc lira gat dé’ budc
nguoi khic két hon véi nguoi nuée ngoai va chuyén
giao nguoi do cho nguoi nedc ngoai béc 1ot tinh
duc, cuong bikc lao dgng, 1dyy bg phin co thé cia nan
nhan hodc vi muc dich v6 nhin dao khdc;

¢) Loi dung thui dogn moi gioi hon nhin voi
nguoi nwde ngoai dé tuyén mg, vin chuyén,
chira chdp nguoi khic dé chuyén giao cho nguoi
nwdc ngoai boc 10t tinh duc, cweong biec lao dong,
18y bg phdn co thé’ciia nan nhin hodc vi muc dich
v0 nhin dago khdc.

2. Trueong hop ngueoi moi gioi biet muc dich
cua nguoi nweéc ngoai la thong qua hoat dong
xem mdt, chon vg (hodc chdong) hodc két hon dé
duwea nguoi dwoc chon ra nuwdc ngoai boc 16t tinh
duc, cuong birc lao dong, 14y bo phan co thé ciia
nan nhan, ban cho nguoi khdc hodc vi muc dich
v nhdn dgo khic nhwng van thee hign hanh vi
moi gidi dé' nhan tién hodc loi ich vit chdt khdc
cua nguoi nwdc ngoai thi bi truy cieu trich
nhiém hinh sw vé ti mua bin nguwoi theo quy
dinh tai Diéu 150 ctia BY ludt hinh sw”.

Van dé c6 xt ly vé hinh sy d6i v6i hanh
vi moi gidi hon nhan véi nguoi nudc ngoai
trai phép hay khong va néu xw ly thi x& ly
theo t0i danh nao ctia BLHS, ¢6 quan diém
cho r?mg phai can ¢ vao vi pham cu thé cuia
nguoi mdi gidi, tinh chat va mic d6 nghiém
trong cta vi pham. Theo d6, can phan biét
cac treong hop sau day:

Trwong hop thir nhat: Ngwoi moi gioi
truc tiép (hodc to chiic) dwa phu nit ra nude
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ngoai trai phép dé moi gidi cho ngwoi nudce
ngoai 1dy lam vo. D61 voi treong hop nay,
triede hét hanh vi dua nguoi ra nuwde ngoai
trai phép da cau thanh t6i “to chiic, mdi giodi
cho nguoi khac tron di nuwdc ngoai hodc o
lai nuéc ngoai trai phép” quy dinh tai Diéu
349 BLHS; néu cung voi viéc dua nguoi xuat
canh trai phép, nguoi d6 con c6 hanh vi stra
chita, st dung giay chitng nhan va cac tai liéu
cuia cac co quan, t6 chirc, lam gia con dau, tai
liéu cua co quan, t chirc va cac hanh vi nay
c6 du cac dau hiéu ciu thanh tdi pham thi
nguoi moi gidi con bi truy cttu trach nhiém
ve cac tdi danh tuong ting la tdi stra chita va
str dung giay chiing nhan, cac tai liéu ctia co
quan, t6 chirc (Diéu 340) va toi lam gia con
dau, tai liéu ctia co quan, to chirc; ti st dung
con dau hoac tai liéu gia ctia co quan, t6 chirc
(Biéu 341). Boi véi hanh vi dua phu nit ra
nudc ngoai moi gidi hon nhan, ching toi cho
rang viéc coi con ngudi nhu mot mén hang,
dwa ra nudc ngoai gidi thieu voi mot nguoi
khac dé€ nhan tién 1a hanh vi trai phap luat va
phai coi 1a hanh vi mua ban nguoi. Van dé o
day la duong 161 xr ly trong nhiing truong
hop cu thé nhu thé nao cho hop ly. Nguoi
moi gidi (hodc to chire viéc moi gidi) phai bi
truy ctru trach nhiém hinh su vé t6i mua ban
nguoi theo quy dinh tai Diéu 150 BLHS néu
thudc mot trong nhitng treong hop sau day:

Nguwoi moi gioi da co thu doan ltra gat,
du dd, ép budc hodc 1oi dung tinh trang dé
bi ton thuong ctia ngwoi phu nit, khong phu
thudc vao viéc nguoi phu nit d6 ¢6 dong tinh
di ra nudc ngoai dé 1ay chong hay khong.
Cach hiéu nay ciing phu hop véi chuan
muc quoc t&' quy dinh tai Nghi dinh thu vé
phong ngtra, trdn 4p va trung tri viéc budn
ban nguoi, dac biét la phu nit, tré em; d6 la:
su dong tinh ctua nan nhan sé khong duoc
tinh dén néu bat ky cach thitc nao nhu de
doa dung bao luc hay cac hinh thitc ép budc,
bat céc, Itra gat, man tra, lam dung quyén luc
hodc vi thé' dé bi ton thuong hay béng viéc
cho tién hodc 1oi ich vat chat khac dé c6 dwoc
su dong tinh ctia nan nhan.

Viéc di ra nudc ngoai dé tim chong cta
nguoi phunitla hoan toan tiy nguyén, nhung
sau d6 ho budc phai 1ay nguoi chong ma ho
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khong mong mudn. Trong treong hop nay,
quyén ty do hon nhan ctia nguroi phu nit da
bi xam pham va ¢ goc do nhat dinh, c6 thé
hiéu ho da bi khai thac, boc 16t tinh duc.

Treeong hop nguoi phu nit tye nguyén ra
nudc ngoai theo ngwoi moi gidi (khong bi
du do, ép budc) dé cho ngudi nuede ngoai
xem mat va da tim duwgc mot nguoi chong
nhw mong muon, cd cudc sdng gia dinh yén
on 0 nudc ngoai hodc truong hop nguoi
moi gidi tu nguyén di ra nudc ngoai dé xem
mat nhung khong ung y va quay tré vé Viét
Nam, theo chung t6i, khong ddt van dé xem
xét trach nhiém hinh sy ctia nguwroi moi gioi
v€ hanh vi mua ban nguoi trong truong hop
nay. Boi 1§, trong ca hai treong hop, nguoi
phu nit khong bi mua ban va hoan toan tu
nguyeén quyét dinh cac lua chon ctia minh.

Trong thuc t€ ciing con cd truong hop
nguoi phu nit hoan toan ty nguyén theo nguoi
moi gidi ra niede ngoai nhung da bi bat gitr tai
bién gidi. Boi véi truong hop nay, néu khong
chitng minh duoc viéc ngroi moi gidi da co
hanh vidu d, ép budc, Itra gat hoac nguroi moi
gioi cd y dinh giao nguoi phu nt cho ngroi
khac trai véi y mudn ctia ho dé nhan tién hoac
loi ich vat chat khéc thi cling khong xem xét
trach nhiém hinh sy ctia nguoi moi gidi vé
hanh vi mua ban nguoi. C6 chang la viéc xem
xét trach nhiém hinh sy ctia nguoi moéi gioi va
canguoi phu nit di cing vé nhiing hanh vi lién
quan dén viéc xuat canh trai phép

Trweong hop thir hai: Nguoi moi gidi to chire
cac cudc gap go trong nuwdc dé nguoi nudc
ngoai xem mat va chon vg. Viéc moi gidi hon
nhan véi nguoi nuede ngoai khi khong dwoc
phép cua co quan c6 tham quyeén la hanh vi
trai phap luat. Tuy nhién, c6 xt ly vé hinh s
doi véi nguoi ¢o lién quan hay khong, theo
chuiing t6i, can phan biét nhu sau:

Trueong hop nguoi moi giéi c6 hanh vi
du do, Itra gat, ép budc cac cd gai dén dé
cho nguoi nedc ngoai xem mat va sau dé
cam git, de doa budc ho phai chap nhan két
hon véi mot nguoi nuede ngoai ma ho khong
mong mudn (néu khong chap nhan két hon
sé phai thanh toan nhiing khoan tién 16n ma
nguoi phu nit khong ¢ kha nang chi tra hodc
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s€ bi tra thu hodc tht doan khac) thi hanh
vi ctla nguoi moi gidi duoc hiéu la da giao
nguoi phu nit cho mot nguoi khac tréi voi y
muodn cta ho d€ truc 1gi va phai bi truy ctru
trach nhiém hinh sy v€ t6i mua ban nguoi
theo quy dinh tai Biéu 150 BLHS. Néu nguoi
dwoc moi gidi (ngroi nudc ngoai) triede khi
xem mat da ban bac va thong nhat vé cach
thirc tién hanh nhu trén véi nguoi moi gisi
va da tra tién (hodc hira tra tién) dé nguoi moi
gidi thuc hién thi thuee chat hanh vi ctia nguoi
duoc mdi gidi la da dung tién dé& nham trao
d6i 18y nguoi phu nit ma ho mudn va phai bi
truy cu trach nhiém hinh sy vé€ t0i mua ban
nguoi theo quy dinh tai Biéu 150 BLHS.

Trreong hop c6 cin ct d€ x4c dinh rang,
nguoi moi gioi biét viéc nguroi nude ngoai
xem mdt, chon vo va két hon chi la phwong
thiee, thu doan d€ nguoi nudc ngoai dua
nguoi phu nit ra nwdc ngoai boc 10t stic lao
dong, bdc 1ot tinh duc hodc ban cho ngwoi
khéc nhung van tién hanh méi gisi d€ nhan
tien hodc lgi ich vat chat khac cua nguoi
nudc ngoai thi hanh vi ciia nguroi moi gioi
va nguoi duoc mdi gioi (ngwroi nudc ngoai)
cting phai bi coi 1a hanh vi mua ban ngwoi
va phai bi truy cttu trdch nhiém hinh sy theo
quy dinh tai Diéu 150 BLHS.

Truong hop do vu 1oi nén nguwoi moi
gidi da td chirc viéc mdi gidi trai phép nhw la
mot “dich vu” d€ nguoi nude ngoai chon vo,
khong quan tam dén viéc moi gidi cd thanh
cong hay khong, khong quan tam dén viéc
nhiing phu nt dén dé xem mat c6 ung thuan
vOi nguroi nurdc ngoai da Iya chon minh hay
khong thi khong phai la hanh vi mua ban
nguoi theo quy dinh tai Biéu 150 BLHS va
khong bi truy cttu trach nhiém hinh sy vé
t0i pham nay. Néu viéc to chiic moi gidi trai
phép gay mat trat tw cong cdng va cd du cac
dau hiéu cau thanh toi gay rdi trat ty cong
cong hodc cd cac hanh vi pham t6i khac thi
6 thé bi truy cttu trach nhiém hinh sy vé toi
danh tueong tng theo quy dinh ctia BLHS.
Hanh vi m6i giéi hon nhan véi nguoi nudc
ngoai trai phép trong treong hop nay chi bi
xtt ly hanh chinh. Viéc hon nhan gitta cong
dan Viét Nam va nguoi niedc ngoai con phai
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thuc hién mot loat cac thu tuc do phap luat
Viét Nam quy dinh. Néu cac thu tuc nay duoc
hoan tat thi viéc ngureoi nuwde ngoai dua nguoi
phu n&t ma ho chon duoc qua moi gidi vé
nudc khong phai la hanh vi pham t6i cho du
ho da tra tién dé€ c6 duoc s dong thuan ctaa
nguoi phu nit do.

6. V& viéc xac dinh toi danh truong hop
moi giéi mua ban ngi tang

Méc du viéc mua ban ndi tang con nguoi
ludn 1a hanh vi bi cdm, tuy nhién, viéc mua
bén nay van dién ra & nhiéu nudc trén thé’
giti. O Viét Nam, cay ghép noi tang chi duoc
thuc hién khi nguoi bénh tim duoc nguoi tw
nguyén hién bd phan ndi tang cho minh. Theo
quy dinh tai khoan 3 Diéu 11 cua Luat Hién,
lay, ghép mo, bd phéan co thé nguoi va hién,
18y x4c, thi: viéc mua, ban mo, bo phan co thé
nguoi; mua, ban xac 1a mot trong nhitng hanh
vi bi nghiém cam. BLHS ndm 2015 da bd sung
tinh tiét “da 1ay bd phan co thé nan nhan”
dugc quy dinh bo sung la tinh tiét dinh khung
tang nang ctia tdi mua ban nguoi (Piéu 150)
va t0i mua ban nguoi dudi 16 tudi (Diéu 151).
DE cac quy dinh nay dugc ap dung thong nhat
trong thuec tién, gép phan dau tranh phong,
chong cd hiéu qua doéi véi hanh vi mua ban
nguoi (bao gom ca nguoi dudi 16 tudi) dé€'lay
noi tang, ching t6i cho rang can 1am 16 viéc &p
dung quy dinh cta phap luat dé truy ctru trach
nhiém hinh sy d6i voi nguoi pham t0i trong
mot sO treong hop sau day:

Truong hop nguoi mdi giéi nhan tién
(hodc 1gi ich vat chat khac) cia nguoi mua dé
tim kiém, gi6i thiéu va chuyén giao nan nhan
cho nguoi mua dé 18y ndi tang ctia nan nhan.
Néu trong qua trinh tim kiém, nguoi moi gidi
va nguodi mua c6 tht doan du do, ltra gat, ép
budc hoac de doa nguoi cho noi tang dé ho
phai chap nhan viéc cho ndi tang thi nguoi
moi gidi va nguoi mua déu phai bi truy ctru
trach nhiém hinh su vé t6i mua ban nguoi; néu
nguoi cho ndi tang la nguoi dwdi 16 tudi thi
nguoi mdi gidi va nguroi mua déu phai bi truy
cttu trach nhiém hinh sy vé t6i mua ban nguoi
dudi 16 tudi, khdng phu thudc vao viéc nguoi
dudi 16 tudi bi 1ay ndi tang c6 dong tinh hay
khong va cting khong phu thudc vao phuong
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thitc, thtt doan d thue hién. O day, cling can
lam r6 thém truong hop nguoi mua lay noi
tang ctia nan nhan (mot phan 1a gan hay mot
qua than) khong dan dén viéc nan nhan bi
chét ma chi bi thuong tich thi chi xt ly nguoi
mua va nguoi mdi gidi vé toi mua ban nguoi
(hodc mua ban nguoi dudi 16 tudi) va khong
truy ctru trach nhiém hinh sy thém vé t4i cd'y
gay thuong tich hodc gay ton hai cho stic khoe
ctia nguoi khac (Diéu 134). Boi 1€, hanh vi ¢
y gay thuong tich da duoc thu hat vao hanh
vi mua ban nguoi (nguoi dudi 16 tudi) dé€'lay
b0 phan co thé. Tuy nhién, néu by phan co thé
ma nguoi mua can la mot qua tim, tircla nguoi
mua biét chic chén rﬁmg nan nhan sé bi tuwdc
doat tinh mang thi ngroi mua phai bi truy ctru
trach nhiém hinh su v€ hai t0i: mua ban nguoi
va tdi giét nguoi voi tinh tiét dinh khung la d€
1ay bd phan co thé nan nhan, vi nguoi mua da
thuc hién hai hanh vi doc lap va xam pham
nhting khach thé khac nhau. Néu nguoi moi
gidi cling biét duoc ndi tang ma nguoi mua
can la mot qua tim thi ngeoi mdi gidi cling
phai bi truy ctru trach nhiém hinh sy vé t6i giét
nguoi voi vai tro la dong pham.

Treong hop nguoi moi gidi va nguoi
mua khong dung vii luc, de doa dung vii
luc, Itra gat hodc thu doan khac dé nguoi
cho ndi tang chap nhan viéc cho nji tang,
thi nguoi moi gidi va nguroi mua bi truy ciru
trdch nhiém hinh sw vé t0i mua ban, chiém
doat md hodc bo phan co thé nguoi theo quy
dinh tai Diéu 154 BLHS.

7. Vé viéc xac dinh tgi danh trong truong
hop méi gidi con nuoi trai phap luat

Nub6i con nudi la viéc lam nhan dao, co y
nghia rat1on trong viéc bao dam quyén dwoc
cham soc, nudi dudng trong mdi treong gia
dinh d6i vo6i nhiing tré em khong noi nuong
twra, tré em c6 hoan canh gia dinh qua khé
khan, tré em khuyét tat. Tuy nhién, trén thwc
t&, hoat dong nay da va dang bi loi dung
dé thuc hién nhing hanh vi v6 nhan dao
nhu: bdc 1ot tinh duc, cudng bitc lao dong,
vu lgi... Can ctt vao cac quy dinh hién hanh
ctia BLHS, chuing t6i cho réng viéc xac dinh
t0i danh ctia nhitng ngwoi loi dung viéc moi
gidi nudi con nudi dé boc 1ot tinh duc, cudng
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btic lao dong, vu loi c6 thé phan biét thanh
cac treong hop sau day:

Trueong hop thong qua hinh thitc moi
gidi nudi con nudi, ngrodi mai gidi da chuyén
giao nguoi dudi 16 tudi cho nguoi khac dé
bdc 10t tinh duc, cuedng biic lao dong, vu 1oi,
1ay bo phan co thé ctia nan nhan va cé co s6
dé xac dinh rang ngudi mdi gidi bist duoc
muc dich nay cta nguoi nhan con nuoi thi
nguoi moi gidi va nguoi nhan nudi con nuodi
phai bi truy cttu trach nhiém hinh su vé t6i
mua ban nguoi dudi 16 tudi theo quy dinh
tai DBiéu 151 cua BLHS.

Truong hop nguoi biét nguoi khac thuce
sir ¢6 nhu cau nuoi con nudi (do hiém mudn
hodc co long yéu tré) da moi gidi cho nguoi
nay xin con nuoi ctia ngroi vi hoan canh gia
dinh kho khan khong cé diéu kién nuéi con
mudn cho con dé cia minh di lam con nudi
va co nhan mot khoan tién tir viéc cho con va
viéc moi gidi. Day 1a treong hop vi muc dich
nhan dao nén nguoi moi gidi, nguoi cho con
minh di lam con nudi va nguroi nhan con
nuodi khong bi truy cttu trach nhiém hinh sy
ve t0i mua ban nguoi dudi 16 tudi.

8. Veé viéc tich thu tai san do pham toi
mua ban ngwoi ma cé

Trong nhiéu treong hop, nguoi pham t6i
dung tién do hanh vi pham t6i d&& mua sam
tai san, dau tw bat dong san, ching khoan
(nha ctra, xe cd..) nhung viéc ddy trach
nhiém chiing minh cho co quan tién hanh
t0 tung phai chiing minh day la tai san bat
hop phép cta nguoi pham ti gép rat nhiéu
kho khan, khong thé chiing minh duoc. Do
vay, co quan tién hanh t6 tung khong thé ap
dung Biéu 47 BLHS tich thu vat, tién truc
tiép lién quan dén tdi pham.

Khoan 4 cac diéu 150, 151 BLHS nam
2015 quy dinh hinh phat b sung la tich thu
mot phan hodc toan b tai san. Day la tai san
hop phap ctia nguroi pham tdi. Tuy nhién do
chwa c6 hudng dan thuc hién nén thuc tién
cac Toa an cling chura 4p dung hinh phat nay.

DE ¢4 thé tich thu dugc nhing tai san c6
dwoc do hanh vi pham tdi mua ban nguwoi,
can quy dinh trach nhiém ching minh tai
san hop phap la ctia nguoi pham t6i. Truong
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hop nguoi pham toi khong ching minh
duoc ngudn goc hop phap cua tai san thudce
so0 httu cua minh thi Toa an phai ap dung
hinh phat bd sung tich thu mot phan hodc
toan bo tai san doi voi phan tai san nay.

9. Vé tuong trg tw phap

Toi pham mua ban nguoi chu yéu la mua
ban ra nudc ngoai nén da sd cac vu an xay ra
déu it nhiéu lién quan dén yéu t6 nudc ngoai
va phai thuc hién cac quy dinh ciia Luat Tuong
trg t phap dé€ thu thap thong tin, xac minh,
diéu tra... thi méi dugce coi la ching ¢ theo
quy dinh cia phap luat. Tuy nhién, do khong
6 thoi han cu thé nao nén viéc thuc hién tuong
trg tu phap, tra 10i iy thac diéu tra cta phia
nudc ngoai thueong cham, kéo dai, anh hudng
dén tién d9, thoi han diéu tra vu an. Trong khi
do, viéc thuee hién cac yéu cau xac minh, diéu
tra, thu thap chitng ct do cac co quan chtrc
néng d6i dang hai bén bién giéi theo nguyén
tic cd di ¢ lai, thAm chi s dung mdi quan
hé ca nhan thuong nhanh hon, thuén loi hon
nhung nhiing tai liéu, thong tin phoi hop nay
theo quy dinh ctia phap luat khong duogc chap
nhan stt dung lam ching ct.

bé thao go cho cac co quan tién hanh
t6 tung, cAn phai c6 huéng dan thong nhat
vé van dé nay. Truong hop cac co quan tién
hanh t6 tung da dé nghi nudc ngoai tuong
tro tw phap vé hinh su xac dinh ly lich bi can
la nguoi nudc ngoai nhung da hét thoi han
diéu tra, truy t6 ma chua nhan duoc két qua
thi viéc xac dinh ly lich bi can dwgc thurc hién
theo mot trong cac hinh thtc:

1. S&t dung gidy to tuy than cta bi can d€
xac dinh, gdbm: ho chiéu, thé can cwdc hay
gidy to, tai liéu khac.

2. Xac nhan cua Dai st quan, Tong lanh
s quan ctia nudc co doi twong la bi can tai
Viét Nam cung cdp, xac dinh tai liéu, thong
tin vé ly lich bi can.

3. Truc tiép xac minh ly lich bi can qua
kénh hop tac qudc t&¢ INTERPOL.

Truwong hop da thuc hién hét cac bién
phap néu trén nhung chua xac dinh duoc
thong tin, tai liéu ly lich bi can thi can ctt vao
10i khai ctia bi can dé€ xac dinh nhan théan, ly
lich ctia bi can./.
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