THUC TRANG VA MOT SO KIEN NGHI HOAN THIEN
PHAP LUAT HIEN HANH VE DAY HO

LE THI GIANG®

Ho, hui, biéu, phuong (sau diy goi chung la “ho”) la hinh thiic giao dich vé tdi san
theo tdp quan trén co s thoa thudn ciia m@t nhém nguoi tidp hop nhau lai cung dinh ra s6
nguoi, thoi gian, s6 tién hodc tai san khic, thé thiic gop, linh ho va quyén, nghia vy ciia cdc
thanh vién. Viéc t6 chifc ho nham muyc dich tuong tro trong nhin dan duoc thuc hién theo
quy dinh ciia phdp luit. Bai viét tdp trung phan tich thuc trang phdp ludt vé diy ho, qua
do, tdc gid dua ra mot s6 kién nghi hodn thién phdp ludt vé vin dé nay.

Tir khéa: Day ho, B ludt dan su.

Ngay nhdn bai: 01/6/2020; Ngay bién tdp xong: 05/6/2020; Ngay duyét ddng: 09/6/2020.

“Ho, hui, biéu, phuong” (hereinafter referred to as “ho”) is a form of property
transaction in accordance with customary practice on the basis of an agreement reached
by a group of people who assemble together and jointly determine the number of
people, the term, the amount of money or other property, the form of contribution and
payment of “ho”, and the rights and obligations of the members of the group. “Ho” is
aimed at mutual assistance of citizens and shall be implemented in accordance with
law. The paper concentrates on analyzing the legal status of “ho”; thereby, the author

proposes some recommendations to improve the law about this matter.

Keywords: “Ho”, the Civil Code.

1. Khai niém day ho

Day ho la mét ho hinh thanh trén co sé
thoa thuan cy thé ctia nhiing nguoi tham gia
ho vé thoi gian, phan ho, thé thic gép ho,
linh ho, quyén, nghia vu ctia chtt ho (néu cd)
va cac thanh vién. Trong day ho gom thanh
vién tham gia day ho va cht ho (khoan 1
biéu 4 Nghi dinh s& 19/2019/ND-CP cta
Chinh phu vé ho, hui, biéu, phuong).

Quy dinh trén da thé hién duoc mot s6
khia canh phap ly sau day ctia day ho:

Mot la, day ho la mot giao dich dan su.
Day chinh 1a mt trong nhitng loai hinh ctia
giao dich vay tai san. Giao dich vé ho da ra
doi va ton tai tir rat som trong xa hoi nude
ta nham muc dich tap trung ngudn vén dé
hd tro 1an nhau gita cac thanh vién tham
gia day ho.

Huai la, co so hinh thanh day ho la suw
thoa thuan cia mot nhom nguoi cung tham
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gia. Nhu vay, so luwong chu thé cuia day ho
luon ludn la s6 nhiéu tuy thudc vao quy mo
cua tteng ho. Truong hop chi ¢ mét cha the
thi khong thé xac 1lap duoc day ho.

Ba la, cac yéu t6 can dwoc xac dinh cu
thé trong day ho la thoi gian, phan ho, the
thite gép ho, linh ho, quyén, nghia vu ctia
chu ho (néu cd) va cac thanh vién.

Do c6 sut khéc biét vé ngdn ngtt, & mdi
vung mién, ho duoc goi theo cac tén goi
khac nhau nhu: 6 mién Bac thuong goi la ho;
¢ mién Nam thuong goi la hui; con & mién
Trung thwong goi la biéu, phwong. Mdc du
tén goi khong thong nhat ¢ cadc mién nhung
ndi dung cua ho, hui, biéu, phuong déu la
mot. Cling giong nhu BY luat dan sy (BLDS)
ndm 2005, BLDS nam 2015 tai két cau quy
dinh vé ho trong muc 4 Chuong XVI, ttc

* Tién si, Khoa Phdp ludt din sy, Truong Dai hoc
Ludt Ha Noi.
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1a ndm trong quy dinh vé hop dong vay tai
san. Vi tri ctia quy dinh vé ho xuat phat tt
ly do day la m¢t hinh thitc cho vay dac biét
gitta nhitng nguoi cung choi ho. Hinh thttc
vay nay pho bién trong cong dong dan cu,
chiu anh huedng 16n cta tap quan.

Trén co sd twong thich véi tap quan,
ton trong y chi ctia cong dong dan cu, Nha
nudc ta quy dinh nguyén tac t6 chizc ho nhuw
sau: (i) Viéc t0 chirc ho phai tuan thu cac
nguyén tac co ban ctia phap luat dan sy quy
dinh tai Biéu 3 ctia BLDS nam 2015; (ii) Viéc
to chiic ho chi dwoc thue hién nhim muc
dich twong tro 1an nhau gitta nhitng nguodi
tham gia quan hé vé hg; (iii) Khong duoc to
chiic ho dé cho vay lai nang, ltra dao chiém
doat tai san, lam dung tin nhiém chiém doat
tai san, huy dong von trai phap luat hodc
cac hanh vi vi pham phap luat khac (Biéu 3
Nghi dinh s6 19/2019/ND-CP).

Day ho la mét trong nhitng van dé
quan trong nhat ctia ché dinh ho; do do,
day ho dugc quy dinh tai mot sd lwong 1on
diéu trong Nghi dinh s6 19/2019/ND-CP
voi nhiéu van dé phap ly khac nhau. Trudc
khi Nghi dinh s6 19/2019/ND-CP dugc ban
hanh, chwa c6 bat c¢ mot van ban phép luat
nao dua ra dinh nghia vé day ho, ngay ca
trong Nghi dinh s6 144/2006/ND-CP — Nghi
dinh diéu chinh truc tiép vé ho trudc day.
Do do6, véi viéc giai thich khai niém vé day
ho trong Nghi dinh s& 19/2019/ND-CP da
gop phan lam sang to thuat ngt nay, tao ra
mot cach hiéu thong nhat trong qué trinh
nghién cttu cing nhu dp dung phap luat.
Tuy nhién, hién nay dinh nghia vé day ho
duoc xay dung theo phwrong phap liét ké cac
ndi dung ctia day ho. Phuong phép liét ke
c6 vu diém la dua ra dinh nghia ro rang, cu
thé va dé hiéu nhung ciing dé dan dén tinh
trang khong bao quat durgc toan bd ndi dung
ctia van dé. Theo dinh nghia, cac van dé thoa
thuén trong day ho nhu: thoi gian, phan ho,
thé thirc gop ho, linh ho, quyén, nghia vu ctia
cht1 ho (néu cd) va cac thanh vién. Thure chat,
day ho la mot giao dich dan sy nén nhiing
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nguoi tham gia day ho c6 quyén thoa thuan
vé nhiéu ndi dung khic nhau, mién sao
nhitng ndi dung nay khoéng vi pham diéu
cam cuia phap luat, trai dao duc xa hoi. Voi
phuong thirc liét ké cac ndi dung thoa thuan
trong day ho, vo hinh chung, phap luat dabo
hep cac van dé khac ma thanh vién tham gia
day ho c6 thé théa thuan nhu: diéu kién cta
thanh vién tham gia day ho, thoa thuan ve
trach nhiém cta cac thanh vién, théa thuan
vé van dé phat, théa thuan vé van dé gia
nhap va rut khoi day ho... Do d6, dé€ dam bao
su chinh xac cling nhu bao quat vé cac noi
dung dwoc thoa thuan trong day ho, tac gia
kién nghi bo sung khoan 1 biéu 4 Nghi dinh
s0 19/2019/ND-CP nhw sau: “Day ho la mot
ho hinh thanh trén co so théa thudn cu thé ciia
nhitng nguwoi tham gia ho vé thoi gian, phin ho,
thé’thirc gop ho, linh ho, quyén, nghia vu cua chii
ho (né c6), cdc thanh vién va cic ndi dung khdc
khong vi pham diéu cdm ctia phip ludt, khong
trdi dao diec xd hoi. Trong ddy ho gom thanh vién
tham gia ddy ho va chit ho”.

2. Thanh vién caa day ho

Thanh vién la nguoi tham gia day ho,
gop phan ho, duoc Iinh ho va tra lai (néu
c6). b€ tham gia day ho, can thoa man cac
diéu kién duwoc quy dinh tai Diéu 5 Nghi
dinh s6 19/2019/ND-CP:

Mot Ia, thanh vién 1a nguoi tir du muoi
tam tuoi trd 1én va khong thudc treong hop
mat nang lwc hanh vi dan sy, han ché nang
Iirc hanh vi dan sy hodc c6 khé khan trong
nhan thic, lam cht hanh vi theo quy dinh
tai BLDS.

Hai la, nguoi tir di muoi lam tudi dén
dudi muoi tdm tudi néu co tai san riéng cd
thé'la thanh vién cta day ho, truong hop st
dung tai san riéng la bat dong san, ddng san
phai dang ky dé tham gia day ho thi phai
duoc nguoi dai dién theo phap luat dong
y. Quy dinh nay hoan toan phu hop voéi
khoan 4 biéu 21 BLDS nam 2015' vé pham

! Nguoi tit du muoi lam tudi dén chuwa da muoi

tam tudi ty minh xac 1ap, thuc hién giao dich dan
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vi nhitng giao dich dan s ma nguoi ttr do
tudi du muoi lam tudi dén dwdi muoi tam
tudi duoc tham gia.

Bala, diéu kién khac theo thoa thuan ctia
nhitng nguwoi tham gia day ho. Day la mot
quy dinh m& dé cho phép cac thanh vién
tham gia day ho thoa thuén cu thé hon vé
diéu kién tham gia day ho, ngoai diéu kién
bat budc vé nang luc hanh vi dan sy. Trén
thuc t& ¢ nude ta, cd nhiéu day ho duwgc xac
lap dwa trén cac moi quan hé vé ho hang, co
quan hay cong viéc... Do do, vdi quy dinh
nay, cac thanh vién tham gia day ho hoan
toan co thé ddt ra thém cac diéu kién khac.

So v6i Nghi dinh s& 144/2006/ND-CP
thi Nghi dinh s619/2019/ND-CP da b sung
thém diéu kién khat khe va cu thé hon doi
véi thanh vién cta day ho. Trude day, tai
biéu 6 Nghi dinh s6 144/2006/ND-CP chi
quy dinh: “Thanh vién la nguoi tham gia ho,
Q0p phin ho va dwgc linh ho. Thanh vién c6 thé’
Q0p mot hodc nhiéu phan ho trong mot ho” ma
khong dat ra bat c@ mot diéu kién cu thé
nao vdi thanh vién cta ho.

Ngoai quy dinh vé cac diéu kién chung
doi véi thanh vién tham gia day ho, Nghi
dinh s6'19/2019/ND-CP con c6 thém cac yéu
cau dat ra d6i véi chi ho vi tam quan trong
dac biét ctia chu thé nay. Chu ho 1a nguoi
t0 chirc, quan ly day ho, thu cac phan ho va
giao cac phan ho dé cho thanh vién dwoc
linh ho trong mbi ky mé ho cho t6i khi két
thac day ho. D€ tré thanh chu ho, can dap
tng cac diéu kién sau day:

(i) Cha ho la nguoi tit du muoi tam
tudi tro 1én va khong thudc treong hop
mat nang luc hanh vi dan sy, han ché nang
liec hanh vi dan sw hodc c6 khoé khan trong
nhan thitc, lam cht hanh vi theo quy dinh
tai BLDS. Nhu vay, thanh vién ho c6 thé'la
nguoi chwra thanh nién (treong hop tiv da

15 tudi dén chua du 18 tudi) nhung chu ho
phai 1a nguoi thanh nién va phai c6 nang
luc hanh vi dan sy day du. Cling dong tinh
v0i y kién ctia nhiéu nha nghién ctru, viéc
bd sung diéu kién ctia chu day ho 1a hoan
toan can thiét boi “thuec té'trong thoi gian qua,
da xay ra tinh trang nQuoi chira thanh nién,
nguoi thanh nién nhung bi han ché nang lec
hanh vi ddn sw ditng ra lam chii ho, dén khi vo
ho thi phan thiét thugc vé thanh vién tham gia
thoa thudn hg, vi chu hg nay khong co tai san
dé'tra lgi tién cho thanh vién tham gia ddy ho™”.

(ii) Truong hop cac thanh vién ty t6
chttc day ho thi cht ho 1a ngwroi duoc hon
mot nira tong s thanh vién bau, trir truong
hop cac thanh vién c6 théa thuan khac. Dieu
kién nay nham tang cuong uy tin ciing nhuw
si tin twdng ctia cac thanh vién trong day
ho d6i v6i cha ho. Tuy nhién, ti 1€ s6 thanh
vién bau cht ho la van dé con cd nhiéu tranh
cai khi xay dung Nghi dinh s6 19/2009/ND-
CP. C6 quan diém cho rang, thuec t&' thoi
gian vira qua, nudc ta xay ra rat nhiéu vu
v ho gay thiét hai dén hang nghin ti dong
va nguyén nhan xuat phat thuong tir cha
ho. Do d6, can phai quy dinh chdt ché vé
ti 1é thanh vién bau chu ho véi yéu cau la
2/3 thanh vién dong y bau thi méi tro thanh
cht ho. Quan diém khac lai duwa ra phan bac
véi ly do ti 1€ 2/3 thanh vién dong y la qua
cao. Diéu nay s& dan dén thuec trang ddi khi
khong bau duoc chu ho do khong ai dap
ung duoc ti 1& d6 va chi can 50% so thanh
vién dong y bau la c6 thé tro thanh cha
ho. Cubi cting, cac nha lap phap da thong
nhat ti 1é thanh vién dong y bau cha ho 1a
“hon mét nira tong o' thanh vién biu”, tic la
ti 16 qua ban. Ngoai ra, luat phap cling trao
quyeén cho cac thanh vién trong day ho “tri
truong hop cdc thanh vién co thoa thudn khdc”
— diéu nay dwgc hiéu cac thanh vién cua

su, trir giao dich dan su lién quan dén bat dong
san, dong san phai dang ky va giao dich dan su
khéc theo quy dinh cta luat phai dwoc ngwoi dai
dién theo phap luat dong y.
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2 Duong Tan Thanh, TAND thi xa Duyén Hai, tinh
Tra Vinh: “Nhirng diém madi vé ho, hui, biéu, phwong”,
trén:

dang https://moj.gov.vn/qt/tintuc/Pages/

nghien-cuu-trao-doi.aspx?ItemID=2430.

Khoahoc Kiémsat 39



THUC TRANG VA MOT SO KIEN NGHI HOAN THIEN...

day ho c6 thé thoa thuén ti 1é bau thap hon
hodc cao hon ti 1€ qua ban ma luat quy dinh.
Quy dinh nay nham mo réng quyén ctia cac
thanh vién trong day ho. Tuy nhién, theo
quan diém tac gia, cht ho la ngwoi c6 vai tro
quan trong trong day ho, diéu hanh day ho
cting nhuw lién quan dén van dé€ thu, tra tién
ho. Do dd, ho phai la ngwoi cé tin nhiém cao
trong day ho. Viéc phap luat cho phép cac
thanh vién thoa thuan dé thay doi ti 1€ bau
c6 thé dan téi tinh trang co sy thong dong,
loi ich nhém gitra cac thanh vién trong day
ho débau ra nguoi co 1oi cho ho ma khong
phai la nguroi da uy tin trong day ho. Boi
vay, voi quy dinh nay, tac gia chi ddng tinh
vOi ti 1é bau do luat quy dinh va kién nghi
bo quy dinh “trir trieong hop cdc thanh vién
o thoa thudn khdc”. Cu thé, khoan 2 Diéu
6 Nghi dinh s6 199/2019/ND-CP duoc stra
d6i nhu sau: “Truong hop cdc thanh vién te 16
chirc ddy ho thi chii ho la nguwoi dwoc hon mot
nira tong s6'thanh vién biu”.

(iii) Diéu kién khac theo thoa thuan ctaa
nhting ngwoi tham gia day ho. Véi quy dinh
nay, cac thanh vién trong day ho cé thé dat
ra thém cac diéu kién doi véi chu ho ngoai
nhitng di€u kién luat da dinh & trén.

3. Hinh thttc va ndi dung thoa thuan
vé day ho

3.1. Hinh thiic théa thudn vé diy ho

Theo quy dinh tai Diéu 7 Nghi dinh s&
19/2019/ND-CP, thoa thuén vé day ho duwoc
thé hién bang van ban. So véi quy dinh tai
Nghi dinh s& 144/2006/ND-CP, quy dinh
hién hanh da siét chit hon vé hinh thitc ctia
day ho. Theo Nghi dinh s& 144/2006, hinh
thizc thoa thuan day ho duoc thé hién bang
16i néi hodc bang van ban. Tuy nhién, “trong
thoi gian qua, nhiéu noi vigc choi ho phat triéh
v6i quy mo I6n, ¢d tinh chat phikc tap va bi bién
twong thanh hinh thirc huy dong von, cho vay
lai ngng... Nhiéu truwong hop chu ho da lgi dung
long tin cua nhitng nguoi tham gia ho dé chiém
doat tai san. Da phin hinh thirc thoa thuin vé
ddy ho lo bang migng. Dén khi tranh chip khéi
ki¢n ra Toa an hodc co quan diéu tra khoi t6 vu
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an hinh sy thi viéc diéu tra, xdc minh ciing nhw
la giai quyeét vu dan v6 cung kho khin”?. Vi vay,
Nghi dinh s6 19/2019/ND-CP chi quy dinh
mot hinh thirc thoa thuan vé day ho 1a phai
thé hién bang van ban 1a hoan toan phti hop
va can thiét. Véi hinh thic bang van ban, cac
ndi dung trong day ho dwoc ghi nhan mot
cach minh thi, rd rang nhat nham han ché& cac
tranh chap phat sinh trong qua trinh t6 chtic
ho ciing nhu 1a bang chiing quan trong dé
giai quyét tranh chap phat sinh gitta cac bén.

Bén canh d6, khoan 1 Biéu 7 Nghi dinh
50 19/2019/ND-CP quy dinh thém: “Viin bin
thoa thudn vé diy ho dwgc cong chieng, chitng
thwe néu nhitng nguoi tham gia diy ho yéu
cdu”. Day 1a quy dinh nham lam chat ché
hon nita hinh thitc cia day ho. Viéc cong
chting, chiing thiee van ban thoa thuan ve
day ho khéng mang tinh bat budc ma chi
dwoc thuc hién theo y chi ctia cac thanh
vién tham gia day ho. Theo quan diém ctia
tac gia, day la mot quy dinh hop ly nhung
can duoc bo sung thém cac yéu td sau dé
bao dam tinh chinh xac va r6 rang cta phap
luat: (i) Quy dinh nay chwa ghi nhan ti 1¢
thanh vién yéu cau la bao nhiéu thi van ban
thoa thuan vé day ho sé duoc cong chiing,
ching thyee. Béi thue t€'ap dung c6 thé phat
sinh treong hop, ¢d thanh vién yéu cau cong
chting, chiing thuc van ban nhung c6 thanh
vién phan doi vi xét thdy khong can thiét
va ton kém chi phi cong chiing, chiing thuec.
Do d¢6, phap luat can quy dinh ti 1& thanh
vién biéu quyét dé€ van ban thoa thuan ve
day ho dwgc cong ching, chiing thuec trong
treong hop nay; (ii) Can bo sung quy dinh
vé hiéu luc ctia day ho trong treong hop
day ho duoc cong chiing, chiing thire theo
yéu cau cta cac thanh vién trong day ho. Tt
nhiing phan tich trén, tac gia kién nghi bod
sung quy dinh nay nhw sau: “Vin ban thod
thudn vé ddy ho dwoc cong chirng, chirng thiec
néu it nhat mgt niva nhitng nguoi tham gia day
ho yéu ciu. Trieong hop nay, vin ban thoa thudn

3 Duong Tan Thanh, ttdd
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v€ ddy ho phat sinh hiéu lyc tie thoi diéin cong
chirng, chirng thuec”.

Ngoai ra, truong hop thoa thuan vé
day ho duoc stta d6i, bo sung thi van ban
stra d6i, bd sung phai duoc thuc hién theo
hinh thttc ban dau khi 1ap day ho. Cu thé,
néu van ban thoa thuan day ho ban dau
dwoc lap thanh van ban thi day ho duoc stra
d6i, b sung cling phai theo hinh thitc nay;
con néu van ban thoa thuan day ho ban dau
dwoc 1ap thanh van ban, co cdng ching,
chiing thuee thi van ban stta doi, bd sung
day ho cling can duwoc cong chiing, chiing
thuee. Theo tac gid, quy dinh nay chwa phu
hop, bdi 1€ truong hop van ban thoa thuan
day ho ban dau duoc lap thanh van ban
nhung d6i v6i van ban stra d6i, bd sung day
ho thi cac thanh vién day ho hoan toan co6
thé thoa thuan d€ thuc hién thu tuc cong
chitng, chitng thuc. Do vay, quy dinh nay
can duoc stta doi theo hudéng mém déo va
linh hoat hon: “Trieong hop thoa thudn vé ddy

ho dwoc siva doi, bd'sung thi vin ban sira doi, b6’

sung phai phit hop v6i hinh thirc ban dau khi ldp
diy ho”. Sw phu hop & day duoc hiéu 1a tuan
theo hinh thitc ban dau hodc mot hinh thic
khéc chat ché hon hinh thirc ban dau.

3.2. Néi dung théa thudn vé ddy ho

Theo quy dinh tai Diéu 8 Nghi dinh
s0 19/2019/ND-CP, van ban thoa thuan vé
day ho cé nhitng ndi dung chu yéu sau day:
Ho, tén, s6 chting minh nhan dan hodc s&
can cudc cong dan hodc s6 ho chiéu; ngay,
thang, nam sinh; noi cw tra ctia ch ho (noi
cha ho thuong xuyén sinh sdng hodc noi
dang sinh song néu khong xac dinh duoc
noi thuong xuyén sinh song); s6 luong
thanh vién, ho, tén, s6 chiing minh nhan
dan hodc s6 can cude cong dan hodc sd ho
chiéu, ngay, thang, nam sinh, noi cu trt ctia
ting thanh vién; phan ho. Phan ho 1a s6 tién
hodc tai san khac (sau day goi la tién) duoc
xac dinh theo thoa thuan ma mdi thanh vién
phai gop tai moi ky ma ho; thoi gian dién ra
day ho, ky mo ho. Ky mé ho 1a thoi diém
dugc xac dinh theo thoa thuan cua nhiing
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nguoi tham gia day ho ma tai thoi diém
dé, cac thanh vién gop phan ho va c6 thanh
vién dugc linh ho; thé thire gbp ho, linh ho.

Quy dinh vé cac ndi dung caa day ho
duoc dua ra khé cu thé va day du, tao dieu
kién d€ cac bén tham gia day ho c6 co sd
phap 1y dé dya vao khi soan thao van ban
thoa thuan vé day ho. Tuy nhién, hién nay
dang con ton tai cach hiéu khong thong nhat
lién quan dén van dé nay. Van ban thoa thuan
vé& day ho c6 bat budc phai day du cac ndi
dung trén hay khong? Truong hop cac bén
thoa thuan vé day ho nhung khong day du
cac ngi dung trén thi c6 lam anh huong toi
hiéu lyc cta van ban thoa thuén vé day ho
hay khong? Thiét nghi, van ban thoa thuan
vé day ho thuc chat 1a giao dich dan sy gitta
cac thanh vién trong day ho nén ho cé quyén
lua chon thoa thuan ndi dung theo y chi ctia
minh v6i diéu kién nhiing thoa thuan nay
khong dwgc vi pham diéu cam cta phap
luat, trdi dao dirc xa hoi. Do d6, nhitng noi
dung trén mang tinh chat dinh huwéng ma
khong mang tinh chat bat budc phai ddy du
trong van ban thoa thuan vé day ho.

Ngoai cac ndi dung trén, van ban thoa
thuan vé day ho c6 thé c6 nhitng ndi dung
sau day: muc huwong hoa hong ctia chu ho
trong ho hudng hoa hong; 1ai suét trong ho
o lai; trach nhiém ky quy hoac bién phap
bao dam thuec hién nghia vu khac ctia cht ho;
viéc chuyén giao phan ho; gia nhap, rut khoi,
cham dat day ho; trach nhiém do vi pham
nghia vy; ndi dung khac theo thoa thuan.

4. Gia nhap day ho, rat khoi day ho,
cham dt day ho

Mbt trong nhiing 16 hong phap 1y kha
nghiém trong la Nghi dinh s6 144/2006/ND-
CP khong c6 quy dinh vé viéc gia nhap ho,
rat khoi ho, cham dut ho. Tuy nhién trong
thuee té, cac thanh vién trong day ho van
tién hanh gia nhap va rat khoi day ho mot
cach tuy tién ma khong dua trén co so phap
ly nao. C6 day ho cac thanh vién tham gia
tlr dau, nhung cling 6 thanh vién tham gia
sau d6 ma chu yéu la do chi ho dong y hoac
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THUC TRANG VA MOT SO KIEN NGHI HOAN THIEN...

c6 nguoi rut khoi day ho ma nhitng chu thé
khéac cling khong dwoc biét va thé hién y
chi. Diéu nay dan dén sy bat 6n vé s& luong
thanh vién tham gia day ho. Thuc tién da
co truong hop cht ho thong bao day ho co

nhiéu nguoi tham gia day ho nhung thuec t€'

so nguoi tham gia day ho ithon véi muc dich
chiém doat tai san cua thanh vién tham gia
day ho. Xuat phat tir thuee t€ nay, Nghi dinh
sO 19/2019/ND-CP da bd sung quy dinh vé
gia nhap ho, rat khéi ho, cham duit ho nhdm
dam bao quyén l¢i ctia chi ho va thanh vién
tham gia day ho; tao sy minh bach vé s&
luong ctia cac thanh vién trong day ho.

VE gia nhdp ddy ho, Diéu 9 Nghi dinh s&
19/2019/ND-CP quy dinh, trtr treong hop
c6 thoa thuan khac, mot nguoi ¢ thé tro
thanh thanh vién mdi cua day ho khi:

“1. C6 sy dong v cuia chit hg va tat cd cdc
thanh vién.

2. G6p day du cdc phan ho theo thoa thudn
tinh dén thoi diém tham gia”.

Nhu vay, quy dinh vé diéu kién gia
nhap day ho hét sitc nghiém ngdt khi can
c6 su dong y cua chu ho va tat ca cac thanh
vién trong day ho. Theo d6, néu chi mot
thanh vién trong day ho khong dong y thi
mot nguoi khong thé gia nhap vao day ho.
Tuy nhién, ti 16 dong y cac thanh vién trong
day ho cting c6 thé thap hon néu cac bén ¢
thoa thuan khéc. Diém bat on cua quy dinh
nay la néu nhu c6 y kién ctia cac thanh vién
trong day ho vé viéc khong can c6 sy dong
y cua tat ca cac thanh vién thi thoa thuan
nay duoc ap dung khi c6 bao nhiéu thanh
vién d6ng thuan. Day la van dé van dang
bi bd ngo trong quy dinh tai Diéu luat nay.

VE rit khoi ddy hg, Diéu 9 Nghi dinh s&
19/2019/ND-CP quy dinh: Thanh vién da
linh ho c6 thé rut khoi day ho nhung phai
gop cac phan ho chua gép va giao cho chu
ho hodc thanh vién gitr s6 ho trong trueong
hop khong c6 cha ho. Nhuw vay, doi voi
treong hop rat khoi day ho thi nguoi rat
khoi hoan toan ¢ quyén tu quyét ma khong
phu thudc vao su chdp thuan cua chu ho
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cting nhu cac thanh vién khac. Diéu nay la
hoan toan phu hop béi viéc tham gia hay
khong tham gia giao dich 1a do chu thé ty
quyét dua trén nhiing diéu kién ctia ho, dac
biét la diéu kién vé tai chinh d€ c6 thé tiép
tuc theo duoc day ho.

Néu thanh vién da gop ho ma chua
linh ho nhung xin rat khoi day ho thi ho
duoc nhan lai cac phan ho theo théa thuan.
Treong hop khong c6 thoda thuan, thanh
vién rut khoi day ho duoc nhan lai cac phan
ho da gop tai thoi diém két thiic day ho; néu
c6 ly do chinh dang thi dwoc nhan lai phan
ho da gdp tai thoi diém rat khoi day ho.
Con truong hop thanh vién da nhan phan
ho thi phai hoan tra mot phan tién lai da
nhan (néu co) va thuc hién nghia vu khac
theo thoa thuan.

Truong hop nguoi tham gia day ho
chét thi quyén, nghia vu ctia nguoi d6 da
duoc xac lap trong quan hé vé ho duoc giai
quyét theo quy dinh phép luat vé thira ké.
Viéc tham gia day ho cta nguoi thita ké'
dwoc thuee hién theo thoa thuan cta nguoi
thira ké'va nhiing nguoi tham gia day ho.

Ve cham dirt ddy ho, day ho cham dat khi
thudéc mot trong cac truong hop sau day:
Theo thoa thuan ctia nhitng ngwoi tham gia
day ho; muc dich tham gia day ho cta cac
thanh vién da dat duoc; truong hop khac
theo quy dinh ctia phap luat. Treong hop
day ho cham dut, quyén va nghia vu cta
nhitng nguoi tham gia day ho duoc thuc
hién theo thoa thuan vé day ho va quy dinh
tai BLDS./.
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