HOC THUYET VE BAI DIEN CUA HOA KY - KHAI NIEM VA
CAC HINH THUC BAI DIEN
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Dai dign luén déng vai tro la mot ché dinh quan trong trong phdp ludt din
su ctia bat ky quéc gia nao. Cdc nudc theo truyén thong phdip ludt Anh - Mij
(Common Law) dd c6 nhitng budc tién dai trong viéc phdt trién va hoan thign hoc
thuyét vé dai dién. Bai viét tdp trung gidi thiéu hai vin dé quan trong lién quan
dén hoc thuyét vé dai dién ciia Hoa Ky la khdi niém dai dién va cdc hinh thiic dai
dién, nhu mot tai ligu tham khdo cho viéc nghién citu vé ché dinh nay ¢ Vigt Nam.

Tir khod: Dai dién, wy théc, dai dién 16 rang, dai dién ngdm dinh, dai dién bé
ngodi, dai di¢gn thong qua phé chudn.

Ngay nhdn bai: 21/4/2020; Ngay bién tdap xong: 22/4/2020; Ngay duyét ding:
22/4/2020.

Agency always acts as a very important issue in the field of civil law. It
seems that countries belong to common legal tradition have made great strides
in developing and perfecting the agency theory. This article introduces the
United States theory on the concept and forms of agency as referenced material
for anybody who takes the study on agency.

Keywords: Agency, fiduciary, actual authority, implied authority, apparent

authority, authority by approval.

oa Ky la mot nha nuwdce lién bang
véi cdu trac gom 50 tiéu bang.
Boi vay, hé thong phap luat cua

Hoa Ky duoc cdu thanh ttr 2 hop phan: hé
thong phap luat caa lién bang va hé thong
phap luat cta 50 tiéu bang.

Xét vé ngudn luat ndi chung, nguon
luat chu yéu 6 Hoa Ky bao gom:

- Hién phép cta lién bang va cta
ting bang;

- Anlg
- Cac dao luat thanh van;

- Cac quy pham do co quan hanh
chinh nha nwéc ban hanh;

- Cac hoc thuyét phap ly.

Ngoai nhitng ngudn luat co ban néu
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trén, con c6 nguodn luat thir cap thuong
duoc cac Tham phan st dung trong qua
trinh giai quyét cac vu viéc tai Toa, vi du
nhw cdc bai bdo, cac cudn bach khoa thw
trong linh vuc luat...

Vé van dé dai dién, thuc chat Hoa Ky
khong c6 mot dao ludt nao & cap do lién
bang hay tiéu bang vé van dé nay. Toan
bd hoc thuyét, ly thuyét vé van dé nay
duoc khai quat, mo ta trong Ban phat biéu
s0 3 vé dai dién (“Restatement on Agency
3rd”). Ban phat biéu nay dé cap dén hang
loat ndi dung xoay quanh van dé dai dién
nhuw khai niém dai dién; cac hinh thic dai
dién; xaclap va cham dit quan hé dai dién;

* Thac si, Truong khoa Phép ludt quéc té, Truong Dai
hoc Kiém sat Ha Noi
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dai dién cho nhiéu nguoi; quyén va nghia
vu cua bén dwoc dai dién, bén dai dién va
bén thit ba. Day la mot tai liéu do cac luat
sw, hoc gia va Tham phan cta Vién luat
Hoa Ky tong hop tir cac quan diém, cach
ly giai cua cdc Tham phan vé van dé dai
dién trong qua trinh giai quyét cac vu an
va dugc xudt ban nam 2006. Chinh vi vay,
tuy khong phai la an & nhung do duoc
tap hop tir cdc quan diém ctia Thdm phan
da ly giai dé dua ra phan quyét cua minh
trong qud trinh gidi quyét cac vu an nén
cac ndi dung ctia Ban phat biéu nay c¢6 gia
tri nhw 1a nhitng khuén mau dé cac ThAm
phan khac ap dung khi gap cac vu an co
lién quan dén van dé dai dién.

1. Khai niém dai dién

Khai niém dai dién dwoc quy dinh
tai khoan 1(1) cua Ban phat biéu s6 3 vé
dai dién nhu sau: “mot quan hé uy thic
(fiduciary) la két quad tir sw dong y cua mot
nguoi cho phép nguoi khac thay mdt minh,
kiém sodt nguoi khdc hanh dong thay minh va
nguoi khdc ciing dong y hanh dong nhw vay”*.

V6i dinh nghia nay, c6 thé thay rang
mot quan hé duoc coi la quan hé dai dién
néu quan hé dé thoa man 3 diéu kién sau:

MGt la, co sw dong y cua nguwoi dai dién
va nguwoi dwege dai dién

DPay la diéu kién dau tién dé€ xac lap
quan hé dai dién. Theo d6, dé xac lap
quan hé dai dién, budc phai c6 sy dong
y cua nguoi dugc dai dién va nguwoi dai

! Nguyén ban tiéng Anh “the fiduciary relation
[that] results from the manifestation of consent by
one person to another that the other shall act in his
[or her] behalf and subject to his [or her] control,
and consent by the other so to act” quy dinh tai §
1.01 ctia Restatement on agency 3™
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dién, cu thé: (1) nguoi duoc dai dién phai
bay to sy dong y d€ nguoi dai dién thay
mat minh hanh dong va kiém soat hanh
dong cua nguwoi dai dién; va (2) nguoi dai
dién cling phai dong y vdi nguoi duoc dai
dién vé hai ndi dung do.

Su dong y cua cac bén trong quan hé
dai dién phai duregc thé hién bang van ban,
101 n6i hodc ¢6 thé duoc hiéu ngam dinh
tit hanh dong cta cac bén trong quan hé
dai dién.?

Hai la, nguweoi dai dién sé thay mdt nguoi
dwoc dai dién

Trong quan hé dai dién, nguoi dai
dién sé thay mdt nguwoi duoc dai dién.
Viéc thay mat nay duoc hi€u la nguoi dai
dién sé hanh dong vdi tu cach cua nguoi
dwoc dai dién, vi loi ich cta nguoi dwgc
dai dién cht khong phai vi loi ich cta
chinh nguroi dai dién hay ctia mot bén thie
ba nao khac. Néu trong pham vi dai dién,
ngroi dai dién xac lap giao dich voi mot
bén thit ba thi giao dich d6 dwoc coi la
gitta ngwoi duoc dai dién va bén thit ba.

Ba la, nguoi dwoc dai dién sé kiém sodt
hanh dong cua nguwoi dai dién

Nguoi dai dién sé hanh dong dwdi
su kiém soat cua nguoi duoc dai dién 1a
mot diéu kién bt bude trong quan hé dai
dién. Ly do phai c6 sy kiém soat nay la
boi trong quan hé dai dién, ngroi dai dién
phai hanh dong trong pham vi duoc dai
dién. Sy kiém soat cta nguoi dugc dai
dién sé mot phan gitup cho ngwoi dai dién
khong hanh dong vuot qua pham vi nay.

2 Piéu § 1.03 cta Restatement on agency 3.
Nguyén ban tiéng Anh “A person manifests assent
or intention through written or spoken words or
other conduct”.
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Viéc kiém soat cia nguoi duoc dai dién
déi voi nguoi dai dién khong phai kiém
soat tat ca hanh dong ctia nguoi dai dién.
Trong vu Green vs. H&R Block Inc, Thim
phéan toa Maryland da cho rang: “Viéc kiém
soat cia nguoi duoc dai dién khong phai la
kiém soat tiing hanh dong, tirng gidy phut
doi voi nguoi dai dién”. Viéc kiém soat nay
chi nén dat ra d6i vdi két qua hanh dong
ctia nguroi dai dién ma thoi.

2. Hinh thwc dai dién

Trong Ban phat biéu thit 3 vé dai dién,
cac hoc gia da dé cap dén bon hinh thirc
dai dién, cu thé nhw sau:

2.1. Daqi dién 16 rang

Pai dién rd rang duoc hiéu la truong
hop nguoi duoc dai dién thé hién rd rang
y chi cia minh la d€ cho nguoi dai dién
hanh dong thay mdt minh va nguoi dai
dién cling dong y thay mat nguoi duoc dai
dién dé thuc hién viéc d6. Y chi nay dwoc
thé hién qua 101 noi, qua hanh vi cia nguoi
duoc dai dién hoac qua mot hay méot s6
van ban cu thé. Vi dy, theo quy dinh ctua
phap luat, ctia Diéu 1¢ hay ctia mét van
ban ndi bd nao dé trong cong ty la: Tong
giam doc sé la dai dién cta cong ty, hay
Tong giam doc ky van ban uy quyén cho
Pho tong giam ddc thay mat cong ty ky cac
hop dong cu thé nhue hgp dong mua ban
6 gid tri dudi 500 triéu dong...

Véi dai dién rd rang, sé rat dé dang dé
xac dinh ai la ngwoi dai dién cta cong ty.
D¢ chinh 1a nguoi duoc chi dinh boi nguoi
duoc dai dién, cu thé: truong hop van ban
phap luat hodc diéu 1€ cong ty quy dinh
Tong giam ddc 1a ngwoi dai dién ctia cong
ty thi Tong giam ddc sé thay mat cong ty
thuc hién cac giao dich voi d6i tac, ky két
cac hop dong; hodac trong truong hop Pho
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tong giam doc duoc uy quyén ky hop dong
thi Pho tong giam ddc sé 1a nguoi dai dién
cua cong ty. Dai dién r6 rang cling giap
chting ta dé dang xac dinh dugc pham vi
cua dai dién. Pham vi dai dién sé quyét
dinh viéc giao dich d6 c6 rang budc nguoi
duoc dai dién hay khong. Néu giao dich
gitta nguodi dai dién véi nguoi thit ba nam
trong pham vi dai dién thi giao dich d¢6 sé
c6 gia tri rang budc cong ty, nguoi duoc
dai dién va nguoc lai.

Quay trd lai hai vi du trén, 6 thé thay:
Truong hop Tong giam ddc la nguoi dai
dién ctia cong ty thi nhiém vy, quyén han
cua Tong giam do6c sé tuan theo cac quy
dinh cua phép luat hodc diéu 1€ cua cong
ty va bi giéi han boi cac quy dinh d6. Con
trong trueong hop Pho tong giam doc duoc
Tong giam ddc uy quyén ky cac hgp dong
mua ban cé gia tri dwdi 500 triéu dong,
pham vi dai dién da dwoc xac dinh 16 rang
la Pho tong gidm d6c nay chi duoc ky két
cachop dong c6 gia tri dudi 500 triéu dong
thoi. Truong hop Pho tong giam doc ky
cac hop doéng cé gia tri tir 500 triéu dong
tro 1én thi nhiing hop dong nay sé coi 1a
ngoai pham vi dai dién va sé khong c6 gia
tri rang budc cong ty.

2.2. Dai dién ngim dinh

Pai dién ngam dinh dwogc hiéu la
treong hop mdc du khong c6 mot quan
hé rd rang nhung cac bén ngam hiéu véi
nhau la cé sy hién dién ctia mot quan
hé dai dién. Dai dién ngam dinh thuong
duoc cho la xuat phat tir dai dién ro rang.
Mot vi du dién hinh thuong dwoc cac hoc
gia dua ra dé ndi vé dai dién ngam dinh
la treong hop Tong giam doc cua cong ty
X uy quyén cho ong Y la Giam ddc diéu
hanh cua cong ty ky hop dong mua ban
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mot day chuyén cong nghé cho nha may
san xuat. D& 6ng Y ¢ thé ky hop dong
véi dai tac Z, dng phai bay dén tru so cua
dai tac Z. Cac hgp dong mini phuc vu cho
viéc ky két hop dong mua ban ctua 6ng Y
nhu an nghi tai khach san gan tru s6 cua
doi tac Z, di chuyén trén taxi déu c6 gia
tri rang budc cong ty X vi ban chat, day
la nhiing hop dong do ong Y ky thay mat
cho cong ty X. Mac du khong c6 van ban
uy quyén cua Tong giam ddc cong ty X cho
ong Y mot cach rd rang doi voi viéc ky két
cac hop dong mini d6 nhung tham quyén
dai dién cta Ong Y trong treong hop nay
dai véi nhitng hop dong mini duwoc coi la
quyén dai dién ngam dinh xudt phat tt
viéc uy quyeén rd rang cua Tong giam doc
cong ty X do6i véi hgp dong mua ban day
chuyén cong nghé.

Do phai sinh tir thim quyén dai dién
rd rang nén trong quan hé dai dién ngam
dinh, nguoi dai dién sé c6 tham quyén dai
dién trong viéc xac lap cac giao dich can
thiét dé thuc hién tham quyén dai dién
ro rang va phu hop véi muc tiéu dai dién
10 rang. Tham quyén nay co6 thé duoc xac
dinh boi tap quan hodc duwoc suy ra tir vi
tri cua ngwoi dai dién. Pong thoi, tham
quyén dai dién ngam dinh khong dwoc
mau thuan véi thAim quyén dai dién rd
rang. Vi dy, trong van ban uy quyeén ctua
Tong cong ty X ndi rd viéc an & cta dng Y
trong qua trinh ky hop déong mua ban sé
do bo phan Van phong ctia cong ty dam
nhiém thi 6ng Y cling sé khong duoc ky
hop dong an nghi tai khach san. Néu o6ng
Y ky hgp dong véi khach san thi hop dong
nay khong c6 gia tri rang budc cong ty X.

2.3. Dai dién thong qua phé chudn

Dai dién thong qua phé chuan duoc
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hiéu la treong hop ma mot nguwoi nhan
danh nguwoi khac xac lap giao dich voi
nguoi tht ba ma trén thuc t€, nguoi nay
khong c6 tham quyeén dai dién. Tuy nhién,
sau do, nguoi duoc dai dién dong y phé
chudn giao dich da dwgc xac lap.

Vé nguyén tac, trong truong hop
ngroi dai dién thyc hién giao dich ma
khong c6 tham quyén dai dién thi giao
dich d6 sé khong co gia tri rang budc doi
voi nguoi duoc dai dién. Tuy nhién, trong
treong hop nay, néu nguoi duoc dai dién
chdp nhén giao dich da xac lap thi giao
dich d6 van c6 gia tri rang budc doi véi
nguoi dugce dai dién. Biéu dé cling dong
nghia vdi viéc quan hé dai dién van duoc
thiét 1ap, va day la truong hop dai dién
thong qua phé chuan.

Mot s6 diéu kién dé viéc phé chuan cé
hiéu lyc bao gom:

- Nguoi duoc dai dién phai la nguoi
thuc hién hanh vi phé chuén;

- Nguoi dwgc dai dién phai biét dugc
tat ca ndi dung lién quan dén giao dich.
Néu nguoi duoc dai dién phé chuan giao
dich ma khong biét duoc tat ca ndi dung
cua giao dich thi nguoi duwoc dai dién co
quyeén huy giao dich d¢6;

- Nguoi dwoc dai dién phai chdp nhan
toan bd hanh ddng ctia ngwoi dai dién;

- Nguoi duoc dai dién phai c6 du
nang lyc phap ly d€ uy quyén thuc hién
giao dich tai thoi diém nguoi dai dién xac
lap giao dich va tai thoi diém nguoi duoc
dai dién phé chuan giao dich. Bén thit ba
cling phai c6 du nang lyc phap ly dé xac
lap giao dich;

- Nguwoi duwgc dai dién phai thuc

hién viéc phé chuan trudce thoi diém bén

S 02 - 2020



PHAM THITRANG

thit ba huy bo giao dich;

- Nguoi duoc dai dién phai tuan tha
dtng hinh thttc khi phé chuan giao dich’.

2.4. Dai dién bé ngodi

Khi ngwoi dai dién khong nhan dugc
uy quyeén tir nguoi duoc dai dién thi ho
sé khong c6 quyén dai dién. Tuy nhién,
trén thuc t€, cd rat nhiéu treong hop mot
nguoi hanh dong khi chwa c6 uy quyén rd
rang tit nguoi duoc dai dién nhung van
duoc coi 1a ton tai quan hé dai dién néu
moi quan hé d6 thoa man ly thuyét vé dai
dién bé ngoai v6i nhitng diéu kién sau:

Thir nhat, nguoi dwgc dai dién (A)
theo mot cach thirc nao do lam cho bén
thit ba tin twong rang: B, nguoi sé thuc
hién giao dich vdi bén thit ba, chinh la
nguoi dai dién cua A. Pay la diém khac
biét co ban gitra dai dién bé ngoai so véi
dai dién 16 rang nhu da ndi ¢ trén. Néu
nhw trong quan hé dai dién r6 rang, nguoi
dwoc dai dién sé phai ¢ hanh dong, 1oi
noi lam cho nguoi dai dién biét 16 rang
minh c6 da tham quyén dai dién dé thay
mat cho ngroi duoc dai dién thiec hién cac
giao dich thi trong dai dién bé ngoai, hanh
dong ctia ngwroi duoc dai dién lai hudng
téi nguoi thit ba va lam cho nguoi thi
ba hiéu rang nguoi dai dién c6 du thim
quyén d€ thay mat cho nguoi duoc dai
dién tham gia vao giao dich.

Thi? hai, dya trén sy thé hién cta A,
nguoi tht ba tin twong B chinh la dai
dién cua A va da hanh dong dwa trén
niém tin ay.

3 Kenneth W. Clarkson, Roger LeRoy Miller,
Frank B. Cross, Business Law, Text and Cases
(Cengage Learning, 2015).
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Su tin teong ctia nguoi thit ba trong
treong hop nay phai dwoc coi la phu hop,
c6 nghia la nguwoi thit ba phai chitng minh
rang su tin tudng &y 1a hop ly. Tinh hop
ly & day duwoc hiéu la: hoan canh thuc
t& trong treong hop d6 phai chi ra rang
mot nguoi trong diéu kién, tap quan kinh
doanh thong thuong va véi mirc do can
trong phu hop sé nhan thdy nguoi dai
dién c6 du tham quyén dé thuc hién giao
dich. Trén thuc té, cd rat nhiéu vu an phat
sinh lién quan dén dai dién bé ngoai. Viéc
xac dinh mot quan hé c6 du yéu to d€ coi
dé 1a mot dai dién bé ngoai hay khong 1a
rat phtc tap. Tham phén sé phai tién hanh
xem xét tat ca moi yéu t6 lién quan dén
quan hé do6 va doi chiéu xem c6 thoa man
hai diéu kién nhu da néi ¢ trén hay khong?

Vi du c6 thé ké ra & day nhu vu Essco
Geometric v. Harvard Industries*. Trong
vu an nay, Harvard Industries la nha san
xudt d6 noi that voi san pham chu yéu la
ghé, con Essco Geometric (tén thirrong mai
la Diversified) la cong ty chuyén ban cac
san pham keo bot. Harvard Industries da
mua cac san pham keo bot cua Diversified
dé€ san xuat cac san pham cua minh. Hai
bén da thiét 1ap quan hé mua ban trong
khoang thoi gian hon 20 ndm. Cac giao dich
duoc xac lap gitta Frank Best, Giam d6c b
phan mua hang ctia Harvard Industries
va Edsel Safron, Chu tich ctia Diversified.
Nam 1988, Frank Best nghi hiru va Michael
Gray, mot nhan vién mua hang thay thé
vi tri ctia Frank Best. Hai bén tiép tuc viéc
mua ban hang gitta Harvard Industries va
Essco Geometric.

4 Essco Geometric v. Harvard Industries, 46 F.3d
718
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Nam 1989, Chu tich cta Harvard
Industries, Ed Kruske, ban hanh hai van
ban noi b va chi gii cho Gray véi noi
dung: (1) tdt ca cac don dat mua hang
phai duwoc gti cho Kruske trwede khi gtri
cho bén ban va (2) tit ca cac don hang co6
gid tri 16n hon 50 d6 la My sé phai co su
chap thuan cua ca Giam doc by phan mua
hang va Kruske.

Nam 1990, Gray va Safron ky mot
thoa thuan, trong do Diversified doc
quyén ban hang cho Harvard Industries
trong thoi han hai ndm. Pay la mot thoa
thuan doc quyén va khong huy ngang.
Tuy nhién, Kruske da tir chdi thye hién
thoa thuan nay va Diversified da khoi
kién ra toa Minnisota d€ doi boi thuwong vi
cho réng Harvard Industries da vi pham
thoa thuan.

Mot trong nhitng van dé mau chot dé
xac dinh Harvard Industries cé vi pham
thoa thuan hay khong la viéc xac dinh
Gray c6 du quyeén dai dién cho Harvard
Industries dé€ky thoa thudn véi Diversified
hay khong? Trong treong hop Gray cé
quyeén dai dién thi Harvard Industries sé
bi rang budc boi thod thuan da ky gita
Gray va Safron. Khi da bi rang budc, viéc
Kruske ttr choi thiee hién thoa thuan sé bi
coi la vi pham nghia vu theo thoa thuan va
sé phai boi thuwong cho Diversified. Nguoc
lai, néu Gray khéng c6 du quyén dai dién
thi Harvard Industries sé khong chiu sw
rang budc ctia thoa thuan.

Trong vu an nay, Toa cho rang:
Trong khoang thoi gian hon 20 nam,
Harvard Industries da cho phép Frank
Best, giam d6c bd phan mua hang, duoc
phép lwa chon bén ban cho Harvard
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Industries va xac lap giao dich mua
ban voéi tw cach dai dién cho Harvard
Industries. Khi Gray thay thé cho Best,
khong c6 ai thong bao cho Diversified
biét rang Harvard Industries da ban
hanh cac quy dinh méi vé quy trinh mua
hang cling nhu viéc Giam ddc bd phan
mua hang cua Harvard da bi han ché
tham quyén trong viéc thay mat cong
ty xac lap giao dich mua hang. Béi vay,
do6i chiéu véi hai diéu kién cua dai dién
bé ngoai, quan hé gitta Gray va Harvard
Industries da cdu thanh quan hé dai dién
bé ngoai trong giao dich véi Diversified
va Gray hoan toan cé du thim quyén dé
xac lap thoa thuan véi Diversified. Thoa
thuan nay cé gia tri rang budc Harvards
Industries. Va khi Kruske ttr choi thuce
hién thod thuan c6 nghia la Harvard
Industries da vi pham thoa thuan do.

Tt vu an trén, co thé thay ré“mg viéc
xem xét mot quan hé c6 cau thanh quan
hé dai dién bé ngoai hay khong 1a mot cau
chuyén phtec tap, doi hoi cac Thdm phan
phai nhin nhan, danh gia mot cach cu thé
va phai dua vao ban chat ctia quan hé trén
co s& doi chiéu vdi hai diéu kién vé dai
dién bé ngoai nhu da néu trén.

Hién nay, phap luat Viét Nam co 1€
moi chinh thitc thita nhan dai dién 16 rang
thong qua viéc quy dinh 2 hinh thttc dai
dién la dai dién theo phép luat va dai dién
theo uy quyén. Déi v6i dai dién ngam
dinh, dai dién bé ngoai, phap luat Viét
Nam chua chinh thitc thtra nhan. Thiét
nghi, cadc nha lam luat Viét Nam nén can
nhac d€ c6 thé thiét 1ap cac quy dinh nham
hoan thién cac quy dinh vé dai dién trong
hé thong phap luat Viét Nam./.
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