CAC TO1 XAM PHAM TiNH DUC NGUGI DUG1 18 TUOI -
NHGNG VUGNG MAC VA KIEN NGH

PHAM MINH TUYEN"

B9 ludt hinh sy (BLHS) ndim 2015 (sita d6i, bd sung nim 2017) da c6 nhiing quy
dinh phii hop v6i Cong u6c quoc t6vé bao vé an toan tinh duc d6i vdi nguoi dudi 18
tuoi. Hoi dong Tham phdn Toa dn nhdn déin t6i cao ciing da ban hanh Nghi quyét
hudng dan dp dung va xét xir vy dn hinh sy xdm hai tinh duc nguoi dudi 18 tuodi.
Day la co so phap 1y cho viéc ap dung phap ludt khi truy citu trach nhiém hinh sy
d6i v6i cdc hanh vi xdm hai tinh duc tré em, tuy nhién, thyc tién dp dung nhimg quy
dinh trén vin con nhiéu vuéng mdc, bat cdp.

Tix khéa: Tré em, nguoi dudi 18 tudi, xam hai tinh duc, xét xit vu dn xadm hai
tinh duc nguoi dudi 18 tudi.

Ngay nhdn bai: 24/02/2020; Ngay bién tdp xong: 10/3/2020; Ngay duyét dang:
07/4/2020.

The 2015 Penal Code (amended and supplemented in 2017) has had provisions
in accordance with International convention on the protection of persons under 18
years old against sexual abuse. The Judicial council of the Supreme People’s Court
has issued Resolution guiding the application and adjudication cases of sexual
abuse of persons under 18 years old. Despite of this legal basis for the application of
law in criminal prosecution for child sexual abuse crimes, it has remained a number

of inadequacies in reality.

Keywords: Children, persons under 18 years old, sexual abuse, adjudication
cases of sexual abuse of persons under 18 years old.

4o vé nguoi dudi 18 tudi la van dé
B rat quan trong duwoc quy dinh trong

nhiéu van kién quoc t€ va phap
luat cia mdi qudc gia. Cong wdc quoc t&
vé quyen tré em (CRC) - van ban phap ly
qudc t& gan lien véi quyeén con ngudi ctia
tré em da nhan manh tai Diéu 34: “Cic qudc
gia thanh vién cam két bdo vé tré em chong lai
tat ca cdac hinh thirc béc 16t tinh duc va lam
dung tinh duc”. BPong thoi, CRC ciing chi
ra cac hinh thitc boc 10t, lam dung tinh duc
tré em dé€ cac qudc gia tham chiéu dé ra
nhitng bién phdp ngan ngtra'.

11, Viéc xtii giuc hay ép budc tré em tham gia bat
ky hoat dong tinh duc trai phap luat nao;

2. Viéc str dung c6 tinh chat boc 16t tré em trong mai
dam hay cac hanh vi tinh duc trai phap luat khac;
3. Viéc str dung c¢6 tinh chat boc 10t tré em trong
cac budi bidu dién hay tai liéu khiéu dam”.
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biéu 37 Hién phap nam 2013 clng
da khzfmg dinh: “Tré em dwoc Nha nuwdc,
gia dinh va xd hoi bdo vé, cham séc va gido
duc; dwoc tham gia vao cdc vin dé vé tré em.
Nghiém ciam xam hai, hanh ha, nguroc dai, bo
mic, lam dung, boc 1ot sirc lao dong va nhirng
hanh vi khdc vi pham quyén tré em”.

Trén tinh than d6, BLHS nam 2015
(stta d6i, bd sung nam 2017) da c6 nhitng
quy dinh phu hop véi Cong wdc qudc t€
vé quyeén tré em, dap uing dugc yéu cau vé
chinh sach hinh sir trong giai doan hién nay;,
pht hop v6i cac quan niém khoa hoc trén
thé gidi vé nhan thic, phan dinh vé gidi,
tinh duc trong viéc bao vé quyén tré em néi
chung va quyén duocbao vé an toan vé tinh

* Tién si, Chdanh an Toa dn nhan dan tinh Bdc Ninh
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duc d6i véi nguoi dudi 18 tudi nodi riéng.
Sau khi BLHS nam 2015 dwoc ap dung, Hoi
déng Tham phan Toa an nhan dan t6i cao
da ban hanh Nghi quyét s6 06/2019 ngay
01/10/2019 hudéng dan &p dung mot s& quy
dinh tai cac diéu 142, 142, 143, 144, 145, 146,
147 ciia BLHS va xét xtt vu an hinh sy xam
hai tinh duc nguoi dudi 18 tudi (sau day
goi tat 1a Nghi quyét s3 06/2019). Mac du
cac quy dinh cia BLHS nam 2015 va Nghi
quyét s6 06/2019 co ban da la co sd phap
ly cho viéc ap dung phdp luat khi truy cttu
trdch nhiém hinh sy d6i vdi cac hanh vi
xam hai tinh duc tré em, tuy nhién, thuec
tién 4p dung nhitng quy dinh trén van con
nhiéu viréng méc, bat cap nhu:

1. Vé nhan thirc cum tir “quan hé tinh
duc khac” trong cdu thanh co ban quy
dinh tai cac diéu 141, 142, 143, 144, 145 B
luat hinh sy

Theo hudéng dan tai khoan 2, Diéu 3,
Nghi quyét s6 06/2019, “quan hé tinh duc
khac” dwochiéula “hanh vi ciia nhitng nguwoi
cung gioi tinh hay khdc gi6i tinh si dung bg

phin sinh duc nam, by phin khic trén co thé

(vi du: ngon tay, ngon chan, lwoi...), dung cu
tinh duc xdm nhdp vao by phdn sinh duc niz,
miéng, hdu mon ctia nguwoi khic voi bit ky mirc
dg xam nhdp nao, bao gom mot trong cic hanh
vi sau day:

a) Duwa bg phin sinh duc nam xiam nhdp
vao miéng, hdu mon cua ngwoi khic;

b) Dung b phin khic trén co thé’ (vi du:
ngoén tay, ngon chdn, lwoi...), dung cu tinh duc
xam nhdp vao by phin sinh duc nit, hdu mon
cua nguoi khac”.

Quy dinh va hudng dan tai Nghi
quyét sd 06/2019 da thé hién su thira nhan
chu thé cua cac toi xam pham tinh duc
nay khong chi la nam giéi ma la ca nx
gidi. Tuy nhién, viéc quy dinh va hudéng
dan nay van cé mot s& diém chua rd rang

4 Khoahoc Kiémsat

trong treong hop xac dinh vu viéc xam hai
tinh duc dugc thue hién gitta nhitng nguoi
chuyén d6i gidi tinh, nguoi lién gidi tinh.
Trong d6, “...co thé hiéu khai quat,
néu mot ngwoi sinh ra va tw nhan minh
mang gidi tinh giong véi gidi tinh sinh
hoc khi dwoc sinh ra, c6 tinh cam, cam
xuc voi nguoi cung gidi tinh véi minh thi
nguoi do la nguoi dong tinh. Néu nguoi
nay co tinh cadm vdi nguoi khac gidi tinh
voi minh thi d6 la ngwoi di tinh. Tuy nhién,
néu nguoi ndi trén ty nhan minh mang gisi
tinh khdac vdi gidi tinh sinh hoc khi duoc
sinh ra thi d6 la nguoi chuyén giéi®. Sau
khi thuc hién phau thuat, nguoi chuyén
gioi dugc goi voi mot khai niém day
da hon la “nguoi chuyén doi gidi tinh”
(transsexual). Mot s6 nét co ban vé nguoi
chuyén gidi la: (1) Ngwoi chuyén gidi duoc
sinh ra véi mot gidi tinh sinh hoc binh
thwong, hoan chinh (phan biét r6 la nam
hay ntt) nhung lai c6 cAm nhan va mong
muon gidi tinh ctia minh khong trung véi
gidi tinh sinh hoc dang cé. (2) Khong can
phai phau thuat chuyén d6i gisi tinh thi
méi dwgc xem 1a nguoi chuyén gidi. Mot
nguoi c6 nhan thic, mong mudn cé gidi
tinh nguoc lai so voi gioi tinh sinh hoc ctia
minh dugc xem 1 nguoi chuyén gidi. O
mot s6 qudc gia, nguoi chuyén gidi khong
can phﬁu thuat van c6 thé dwoc thay doi
gidy to tuy than. Tuy nhién, mot sO quoc
gia khac yéu cau phai phau thuat chuyén
dai gioi tinh thi méi duoc thira nhan.
“Lién gidi tinh” la cum t& chi tat ca
nhitng trang thai dan dén su phat trién
khong dién hinh ctia cac ddc di€ém gidi tinh
va sinh hoc trén co thé. Nhing trang thai
nay c6 thélién quan dén nhitng ddc diém bat

2 Truong Hong Quang (2013), Nguwoi chuyén
Qioi tai Vigt Nam dwéi goc nhin phdp ly, Tap chi
Nghién cttu lap phap (Vién Nghién cttu lap phap),
s0 21(11), Ha Noi.
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thuwong ctia cac bo phan sinh duc bén ngoai,
cac co quan sinh san bén trong, nhiém sic
thé gioi tinh, hodc cac hodc-mon (hormone)
gidi tinh. Nguoi lién gidi tinh khong nhat
thiét phai c6 biéu hién rang “cé hai bd phan
sinh duc” hay “b¢ phan sinh duc khong ro
rang” vi dac diém gidi tinh con thé hién ca 6
nhiing co quan khong thdy dugc bén ngoai
nhu tinh hoan, t& cung, tuyén ndi tiét,
nhiém sac thé, hoéc-moén. Mot nguoi sinh
ra voi bo phan sinh duc ngoai (duong vat,
am ho) hoan toan binh thuong van c6 kha
ndng la mot ngwoi lién gidi tinh. Ngwoi lién
gidi tinh can dwoc chan doén, phau thuat
d€ xac dinh gidi tinh nam hodc nt. Phau
thudt xac dinh gidi tinh chi la mét phan
trong nhiing van dé ma mot nguoi lién gidi
tinh phai trai qua’.

Thuec t&, d6i v6i nguoi gidi tinh khéng
10 rang (nguoi chuyén doi gidi tinh, nguoi
lién gidi tinh), viéc xac dinh lai gidi tinh ctia
ho cho dén nay chi c6 can ctt phap ly duy
nhat la Nghi dinh s6 88/2008/ND-CP ngay
05/8/2008 cua Chinh phu vé xac dinh lai
gidi tinh. Theo quy dinh nay, nhitng nguoi
0 gidi tinh chwra dwoc dinh hinh chinh xac
la “nhiing treong hop chua thé phan biét
dwoc mot nguoi la nam hay nir xét vé ca bo
phan sinh duc va nhiém sac thé giéi tinh”
(biéu 2). Nhu vay, viéc xac dinh gidi tinh
that hay xac dinh lai gidi tinh ctia nhitng
nguodi sau khi phau thuat chuyén déi gisi
tinh chua dwgc diéu chinh cu thé, gay kho
khan trong cong tac diéu tra khi ho 1a nan
nhan hay la ngroi thiec hanh trong cac toi
hiép dam, cwdng dam (trong d6 c6 nguoi
dudi 18 tudi), hodc c6 truong hop nguoi
d6 da phau thuat chuyén ddi gisi tinh
nhung gidy to phap ly ctia ho van thé hién

3 Trwong Hong Quang (2019), Quyén cua nguoi
dong tinh, song tinh, chuyén giéi va lién gi6i tinh theo
phap ludt Viét Nam hién nay, Luan an tién si luat hoc,
Vién han 1am Khoa hoc xa héi, Ha Noi.
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la gidi tinh ch. Trong cac treong hop trén,
viéc truy cu trach nhiém hinh su nhu thé
nao d6i véi nhitng nguoi nay cing la mot
van dé gap nhiéu kho khan.

2. Vé hanh vi ddm 6 va cic treong hop
loai trir trach nhiém hinh sy quy dinh tai
biéu 5 Nghi quyét s6 06/2019

Thir nhat, vé hanh vi dam 6

Theo quy dinh tai khoan 3, Diéu 3
Nghi quyét s6 06/2019%, d€ xt ly tdi dam 6
can thdéa man dong thoi hai diéu kién:

a) Tiép xuc vé thé chat truc tiép hoac
gian tiép qua 16p quan do vao by phéan sinh
duc, bd phan nhay cam, bo phan khéc trén
co thé cua nguoi dudi 16 tudi.

b) Hanh vi phai ¢é tinh chat tinh duc
nhung khong nhdm quan hé tinh duc, dé
thoa man nhu cau tinh duc cua ban than,
hoac hanh vi c¢é ban chat dwong nhién cé
tinh chat tinh duc (thdéa man tinh duc cua
ca nhan), vi du nhu dung dwong vat (nam)
cha xat véi am dao (nir).

Tac gia nhan thay hudéng dan tai diém
d°la ratkhoé ap dung, néu cé thi sé ap dung
tran lan, tham chi dan dén oan sai trong
hoat dong t6 tung. Boi 1& hiéu thé nao la
“c6 tinh chat tinh duc”? Pay la y chi cta
ngudi pham ti, chac chan nguodi pham t6i
khong bao gio thtra nhan hanh vi ciia minh
la “cé tinh chat tinh duc”, vay 1dy can ct

4 “Dam 6 quy dinh tai khoan 1 Diéu 146 cua Bo luat
hinh su 1a hanh vi ctia nhitng nguoi cling gidi tinh
hodc khéc gidi tinh tiép xtic vé thé chat triec tiép hodc
gian tiép qua l6p quan do vao bd phan sinh duc, b
phéan nhay cam, b phan khac trén co thé ciia nguoi
dudi 16 tudi cd tinh chat tinh duc nhung khong
nham quan hé tinh duc, gom mot trong cac hanh vi
sau day: ...Cac hanh vi khac c6 tinh chét tinh duc
nhung khong nham quan hé tinh duc (vi du: hon
vao miéng, cd, tai, gay... cia nguoi dudi 16 tudi)”.

> C4c hanh vi khéc ¢6 tinh chat tinh duc nhung
khong nham quan hé tinh duc (vi du: hon vao
miéng, cd, tai, gdy... ciia nguoi dudi 16 tuoi)
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nao dé ching minh va quy két ho la “cé
tinh chat tinh duc”? Thuec tién véi van hda
A ddng néi chung va vin héa duy tinh ctia
nguroi Viét Nam ndi riéng, doi khi nhin
thay nhitng bé géi hay bé trai bu bam, xinh
xan, chting ta cling thuong tu y b& va hon
chau bé. Trong treong hop nay, viéc xac
dinh “c6 tinh chat tinh duc” hay khong thi
chi c6 nguoi thuwe hién hanh vi dé méi biét
duoc, con khong thé c6 ching ct nao dé
quy két ho ca. Tt trwede téi nay, hanh dong
nay la hét stic binh thuwong trong quan hé
cua nguoi Viét Nam. Song néu cdn ¢t vao
huwéng dan trén, ciing 1a hanh vi nhuw vay,
néu khodng cé mau thuan gi xay ra thi coi
la khong ¢6 tinh chat tinh duc, nhung néu
gitta hai bén c phat sinh mau thuan thi
gia dinh ch4u bé sdn sang t6 cdo nguoi bé
chdu cé hanh vi dam 6 vi da c6 hanh vi hon
chau bé vao miéng, ¢ hodc tai gay.

Thir hai, vé cdc truong hop logi trie

Theo tac gia, hudéng dan Diéu 5 Nghi
quyét s6 06/2019° c6 mét s6 diém chwa hop
ly nhu sau:

Tén goi “cac treong hop loai triv xt

6 “1. Khong xt ly hinh sy theo quy dinh tai Diéu
146 cta B) luat hinh sy néu thudc mét trong cac
treong hop sau day:

a) Nguoi truc tiép cham soc, gido duc nguoi dudi
10 tudi, nguoi bénh, nguoi tan tat, ¢6 hanh vi tiép
xuc voi bd phan sinh duc, bo phén nhay cam cta
ho nhung khong ¢ tinh chét tinh duc (vi du: cha,
me tim rira, vé sinh cho con dwdi 10 tudi; gido vién
mAm non tim rita, vé sinh cho tré mam non...);

b) Nguwoi lam cong viéc kham, chita bénh, chdm soc
y t& nguoi cap ctry, so ctru nguoi bi nan ¢6 hanh vi
ti€p xtic voi bd phan sinh duc, bd phan nhay cam,
b6 phan khac ctia ngureoi dudi 16 tudi nhung khong
6 tinh chat tinh duc (vi du: béac si kham, chita bénh
cho bénh nhan; so cttu, cdp cttu ngwoi bi tai nan,
nguoi bi dudi nudc...).

2. Khong xt ly hinh sy theo quy dinh tai Diéu 147
cua B9 luat hinh sy d6i véi treong hop nguoi lam
cong tac giao duc, kham, chita bénh, cham soc y
t&€ md ta bd phéan sinh duc, by phan nhay cam cta
con ngwoi vi muc dich gido duc, kham, chita bénh,
chdm socy t&”.

6 Khoahoc Kiémsat

ly hinh su” 1a chira phtt hop vdi noi dung
quy dinh cua Biéu nay va mét s6 quy dinh
trong BLHS, boinhirng hanh vi tiép xtic voi
bd phan sinh duc, b phan nhay cam, bo
phén khéc ctia nguroi dudi 16 tudi nhung
khong c6 tinh chat tinh duc thi khong phai
la toi pham. Do vay, tén goi tai Diéu 5 phai
la “cac treong hop loai trit trach nhiém
hinh sy”. Cum tit “khong xtt 1y hinh su”
dé tao ra cach hiéu la véi treong hop nay
khong xtt ly hinh su nhung cd thé’sé phdi
xte Iy bing cdc bién phdp khic vi trén thuec t€,
nhitng hanh vi vi pham phap luat hinh su
néu khong bi xtt Iy bang phap luat hinh s
thi sé bi xt¢ ly hanh chinh néu khong thudc
treong hop khong bi truy cttu trach nhiém
hinh su. Trong khi d6, hanh vi quy dinh
tai Diéu 5 la hop phap (khong mang tinh
chat tinh duc) va phu hop véi thuc tién xa
hoi thi duwong nhién sé khong bi truy ctru
trach nhiém hinh suw.

Mt khac, huéng dan tai diém a khoan
1 biéu 5 can hiéu thé nao cho dang. Phai
ching chi c6 treong hop “cha, me tam rira,
vé sinh cho con dwéi 10 tudi; gido vién mam
non tdm rira, vé sinh cho tré mam non...”
thi méi duoc loai trir, con lai bat ¢t ai cling
khong dugc loai trtr. Viéc hudng dan liét
ké nhu vay la khong phu hop vdi van héa
A dong ctia chiing ta, boi 1& chinh sach
ctia Nha nudc va xa hoi Viét Nam rat coi
trong don vi gia dinh. C6 nhitng gia dinh
“tam dai dong duong”, tham chi 1a “ngt
dai dong duong” ma & do, cac thé hé trong
mot gia dinh sdng cung nhau. Néu hiéu
dtng nhu hudng dan trén thi truong hop
nha c6 tré nho dwdi 10 tudi, ngoai cha, me
duoc quyén tam rtza cho con ra sé khong ai
dugc quyén tam rira, vé sinh cho tré nita.

3. M6t s6 kién nghi, dé xuat

Ttr nhitng vudng mac, bat cdp néu
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trén, tac gia co mot so kién nghi sau:

Thir nhit, can giai thich hoac lam ro
khai niém “cé tinh chat tinh duc” trong
quy dinh tai khoan 3 Diéu 3 Nghi quyét
06/2019 “3. Dam 6 quy dinh tai khoan 1 Diéu
146 cuia By ludt hinh sy la hanh vi ciia nhitng
nguoi cung gidi tinh hodc khdc gidi tinh tiép
xtic vé thé'chdt triec tiép hodc Qidn tiép qua lop
quin do vao b phan sinh duc, bg phan nhay
cam, bg phidn khic trén co thé cia nguoi dudi
16 tudi co tinh chdt tinh duc nhung khong
nham quan hé tinh duc, gom mot trong cdc
hanh vi sau ddy...” 1a nhu thé nao? Viduy, c6
thé 1am rd hudng dan trén theo hudng: “3.

Dém 6 quy dinh tgi... c6 tinh chat tinh duc (dé

thoa man nhu ciu tinh duc cia nguoi do)
nhiweng khong nham quan hé tinh duc, gom...”
nham xac dinh ranh gidi gitra t6i dam 6 va
hanh vi ti pham, vi pham khac.

Thir hai, vé van dé xac dinh cha thé
cta toi xam pham tinh duc nguoi dwdi
16 tudi, BLHS nam 2015 da bo sung dau
hiéu “hanh vi quan hé tinh duc khac”. bé
lam r6 ddu hiéu nay, Diéu 3 Nghi quyét
06/2019 ¢6 huéng dan “1. Giao cdu quy
dinh tai khoan 1 Diéu 141, khoan 1 Diéu 142,
khoan 1 Diéu 143, khoan 1 Diéu 144 va khoan
1 Diéu 145 cua Bo ludt hinh sw la hanh vi xdm
nhdp cua by phan sinh duc nam vao bg phin
sinh duc nir, vo1 bat ky mirc do xam nhdp nao.
Giao cdu v6i nguoi dwéi 10 tudi dwoc xdc dinh
la da thwc hién khong phu thugc vao viéc da
xam nhdp hay chwa xdm nhdp”. Tuy nhién,
huwéng dan nay van giéi han chu thé caa
to1 hiép dam, t6i hiép dam nguoi dudi 16
tudi, toi cudng dam, tdi cudng dam nguoi
duwdi 16 tudi, t0i giao cau hodc thuc hién
hanh vi quan hé tinh duc khéc véi ngroi
ttr da 13 tudi dén dudi 16 tudi chi co thé'la
nam gidi (hanh vi xam nhap ctia by phan
sinh duc nam vao b phan sinh duc nt),
nit gidi van chi cé thé 1a nguoi dong pham
nhu t6 chie, xui giue, giup ste. Do vay,
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dé phu hop véi thuec tién dau tranh phong
chong toi pham xam pham tinh duc va ti€p
thu su tién bd trong phéap luat cia mot s6
qudc gia phat trién, can cé huéng dan xac
dinh chu thé ctia nhitng t6i pham nay la
chu thé thuong, ¢6 nang luc trach nhiém
hinh su va dat d0 tudi luat dinh.

Trén co so phan tich trén, tac gia kién
nghi can ban hanh vin ban huéng dan
theo hudng: Doi voi truong hop vu dn xam
pham tinh duc nguoi dwdi 16 tudi thudc
treong hop nguoi gioi tinh khong ro rang,
can dinh t¢i danh va quyét dinh hinh phat
nhu treong hop thong thwong la giao cau
gitta nam va nit hodc dang quan hé tinh
duc khéc, tuy vao ting treong hop cu thé
bdi nguroi pham toi xudt phat ttr nhu cau
tinh duc cita minh ma thuyc hién hanh vi
pham t0i.

Do vay, tac gia kién nghi stta doi
khoan 1, khoan 2 Piéu 3 Nghi quyét s6
06/2019 nhu sau:

“1. Giao cdu quy dinh tai khoan 1 Diéu
141, khoan 1 Diéu 142, khoan 1 Diéu 143,
khoan 1 Diéu 144 va khoan 1 Diéu 145 cua
B0 luat Hinh su la hanh vi xam nhap cua
bd phan sinh duc ciia nhitng nguwoi khac
gioi tinh véi bat ky mire d6 xam nhap nao.

Déi v6i treong hgp mot hodc hai ca
nhan cd gidi tinh khoéng rd6 rang la nam
hodc nir thi giao cdu dwgc xac dinh néu
gitta ho c6 s xam nhap hai co quan sinh
duc v6i nhau, véi bat ky mitc d6 xam
nhap nao.”

+ Huéng dan tai diém b, khoan 2,
biéu 3 Nghi quyét s6 06/2019, theo tac
gia, van bo sét mot treong hop trong thuc
tién la nguroi nit st dung dung cu tinh duc
xam nhap vao b phan sinh duc nam trdi 'y
muon dé thdéa man tinh duc ctua ban than.

7 “b) Dlng bd phan khdc trén co thé (vi du: ngén
tay, ngén chan, Iwdi...), dung cu tinh duc xam nhap
vao bo phan sinh duc nit, hdu moén ctia nguoi khac”.
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Do vay, can stta ddi theo hudéng ngan gon
hon nhu sau:

“2.Hanh vi quan hé tinh duckhac quy
dinh tai khoan 1 Diéu 141, khoan 1 Diéu
142, khoan 1 Diéu 143, khoan 1 Diéu 144
va khoan 1 Diéu 145 cua BO luat Hinh su 1a
viéc nhitng nguoi cung giodi tinh hay khac
gidi tinh thwc hién moét trong cac hanh vi
sau day:

a) Bbua bo phan sinh duc nam xam
nhap vao miéng, hau mon cta nguwoi khac;

b) Dung bd phan khac trén co thé (vi
du: ngdn tay, ngdén chan, lwdi...) xam nhap
vao bo phan sinh duc nit, hdu moén cua
nguoi khac; dung dung cu tinh duc xam
nhap vao bg phan sinh duc, hdu moén cua
nguoi khac.”

Thir ba, d6i v6i cac truong hop loai trie
xtt ly hinh sy. Néu van gitt quy dinh vé noi
dung tai Biéu 5 caia Nghi quyét s6 06/2019,
theo tac gia, can stra d6i nhu sau:

“Piéu 5. Cac treong hgp khong xem
xét, xtt ly hinh sy

1. Khong datra viéc xem xét, xtr 1y hinh
su theo quy dinh tai Diéu 146 cua B luat
Hinh su néu thudc mét trong cac treong
hop sau day, trit treong hop c6 can ¢t xac
dinh hanh vi ctia nhtng nguwoi nay co tinh
chat tinh duc d6i véi nguoi dwdi 16 tudi:

a) Nguoi truc tiép cham soc, gido duc va
nhirng nguwoi than voi gia dinh nguoi dwdi
10 tudi, nguoi bénh, nguoi tan tat, c6 hanh
vi tiép xtc véi bo phan sinh duc, bd phan
nhay cam ctia ho (vi du: cha, me tdm riza,
vé sinh cho con dwdi 10 tudi; gido vién mam
non tam rtta, vé sinh cho tré mam non...);

b) Nguoi lam cong viéc kham, chita
bénh, cham sdc y t€; nguoi cap ctu, so ctru
ngroi bi nan, hodc ngwoi c¢é hanh vi, cong
viéc ¢6 tinh chat twong tg, c6 hanh vi tiép
xac véi bd phan sinh duc, bd phan nhay
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cam, bd phan khac ctia nguoi duwdi 16 tudi
(vi du: bac si kham, chita bénh cho bénh
nhén; so ctru, cdp clru nguoi bi tai nan,
nguoi bi dudi nudc...).

2. Khong xtr ly hinh si theo quy dinh
tai Diéu 147 cta B0 luat Hinh sy doi vdi
treong hop nguoi lam cong tac gido duc,
kham, chira bénh, cham séc y t€ mo ta bd
phan sinh duc, b phan nhay cam cua con
nguoi vi muc dich gido duc, kham, chita
bénh, cham séc y t&”.

Trong d6, nha 1am luat can huéng dan
cu thé nguoi bénh, nguoi tan tat quy dinh
tai khoan nay dwogc xdc dinh trén co so
nhiing tiéu chudn nao. Truong hop git lai
quy dinh néu trén, can c6 huéng dan cu thé
thé nao la “ngueoi tryec tiép chiam soc, gido duc
nguoi dieéi 10 tudi”; pham vi ap dung voi
nhtng nguoi nay gom nhirng ai; d6i tuong
c6 bao gobm ca tré so sinh hay khong; viéc
xac dinh “nguoi bénh”, “nguwoi tan tat” la
nhu thé nao...

Thit tw, nhitng vuedéng mac, bat cap
khac

- Can bd sung va giai thich hai thuéat
nglt quan trong la “tinh duc tham nhap”
va “tinh duc khong tham nhap”. Theo do,
tinh duc tham nhap la tinh duc duoc thiee
hién qua duong am dao, miéng hodc hau
mon. Tinh duc khong tham nhap 1a hinh
thitc tinh duc khong theo cach thirc trén.

- Vé tinh tiét “thu doan khac” va “trai
vOi y mudn ctia nan nhan” quy dinh tai
khoan 1 Diéu 141 va khoan 1 Diéu 142
BLHS nam 2015.

Dai voi khoan 8, Biéu 3 Nghi quyét
s6 06/20198, theo tac gia, huéng dan theo

® “Thu doan khac quy dinh tai khoan 1 Diéu 141
va khoan 1 Biéu 142 cua B6 luat hinh si bao gom:
...htta hen cho t6t nghiép, cho di hoc, di thi dau, di
biéu dién 6 nudc ngoai d€ giao cau hodc thuc hién
hanh vi quan hé tinh duc khac”.
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phuong phap liét ké nay sé khong thé bao
ham cac treong hop o thé xay ra trén thuc
t& va dé gay nham lan véi t6i mua dam
nguoi dudi 18 tudi trong treong hop ho
pho mac hoac kho lam rd duogc tinh trai véi
y mudn ctia nan nhan.

- Khoan 9, biéu 3 Nghi quyét sd
06/2019 hwéng dan “9. Trdi v6i yj mudn ciia
nan nhan quy dinh tai khoan 1 Diéu 141 va
diém a khoan 1 Diéu 142 ciia B6 ludt hinh sw la
nguoi bi hai khong dong v, phd mac hodc khong
c6 khd nang biéu 19 y chi ciia minh d6i véi hanh
vi quan hé tinh duc c6'y cua nguoi pham toi”.

Vay thé nao la phé mdc? Hiéu theo
nghia nay la nan nhan dé mdc cho nguoi
pham t6i thuc hién hanh vi giao cau hodc
quan hé tinh duc khac? Thuc tién diéu tra,
truy t6, xét xt cho thdy, rat khé ching
minh nan nhan ty nguyén hay ph6 mac
cho nguoi pham t6i thye hién hanh vi néu
nhu khong c6 nhitng biéu hién khach quan
khac nhu sw chdng cu lai, dau vét xao tron
tai hién truong... d€ lam can ct xi ly vé toi
hiép dam hodc hanh vi xam pham tinh duc
khac. Ngoai ra, ddu hiéu “khoéng c6 kha
nang biéu 10 y chi cia minh”, theo tac gia,
vé ban chat cting la “dau hiéu ngwoi bi hai
khong dong y” vi ho khong thé hién dwoc
y chi ra ngoai thong qua hanh vi khach
quan. Vi vay, tac gia cho rang quy dinh
tinh tiét nay la khong can thiét.

Do d6, nha lam luat can diéu chinh
khoan 8, khoan 9 biéu 3 Nghi quyét s6
06/2019 theo hudng:

+ Bo doan “htta hen cho tot nghiép,
cho di hoc, di thi dau, di biéu dién & nudc
ngoai dé€ giao cdu hodc thuwc hién hanh vi
quan hé tinh duc khac”, khong st dung
phuong phap liét ké tha doan nhu quy
dinh ct. Theo d6, khoan 8 dwoc stra nhw
sau: “8. Thu doan khdc quy dinh tai khoan 1
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Diéu 141 va khoan 1 Diéu 142 cua Bo ludt hinh
sw bao gom cdc thit dogn nhw ddu djc nan nhan;
cho nan nhan udng thudc ngu, thudc gdy me,
uong rwou, bia, cic chat kich thich manh khac,
hodc phwong thirc twong tw lam nan nhan lim
vao tinh trang mat kha nang nhan thirc, kha
nang diéu khién hanh vi dé giao cdu hodc thuc
hién hanh vi quan hé tinh duc khdc”.

+ Bo khoan 9, Diéu 3 Nghi quyét sd
06/2019 néu stra doi khoan 1 Diéu 142
BLHS nam 2015: thay cum ttr “trdi y mudn
cua ho” thanh “khong dwoc sw dong v ctia ho”.

Truwong hop gitt nguyén quy dinh
tai khoan 1, Diéu 142 BLHS nam 2015
thi khoan 9, Biéu 3 Nghi quyét dwoc stra
thanh “9. Trdi v6i iy mudn cua nan nhin quy
dinh tai khoan 1 Diéu 141 va diém a khoan
1 Diéu 142 cua BLHS 1a nguoi bi hai khong
dong v doi véi hanh vi quan hé tinh duc cua
nguwoi pham toi”.

- Vé van dé dong pham, khoan 3,
khoan 4, Biéu 4 Nghi quyét 06/2019 ¢
hudéng dan dau hiéu dinh khung hinh phat
cua toi hi€p dam, cudng dam nhuw sau:

+ Nhiéu nguoi hiép mét nguoi la
treong hop 02 nguoi tréd 1én hiép dam 01
nguoi. Clng duwgc coi 1a “nhiéu nguoi
hiép moét nguoi” néu cd tir 02 nguoi trd
lén cung ban bac, thong nhét sé thay nhau
hiép dam 01 nguoi, nhung vi ly do ngoai
y mudén méi cb 01 nguoi thuc hién duoc
hanh vi hiép dam. Khong coi la “nhiéu
nguoi hi€p mot nguroi” néu co tir 02 nguroi
trd 1én cau két véi nhau t6 chire, gitp stic
cho 01 nguoi hiép dam (trieong hop nay la
dong pham).

+ Nhiéu nguoi cudng dam mot nguoi
la trerong hop 02 nguwoi tro lén cudng dam
01 nguoi. Ciing duoc coi 1a “nhiéu nguwoi
cwong dam mot nguoi” néu o tir 02 nguoi
trd 1én cung ban bac, thong nhat sé thay
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nhau cudng dam 01 ngroi, nhung vi ly do
ngoai y mudén mdi c6 01 nguoi thuwe hién
duwoc hanh vi cedng dam. Khong coi la
“nhiéu nguoi cudng dam mot nguoi” néu
o tr 02 nguoi tro 1én cau két voi nhau to
chtre, gitp sttc cho 01 nguoi cudng dam
(trieong hop nay la dong pham)”.

Theo tac gid, huéng dan néu trén c6
diém chwa phu hop dudi goc do khoa
hoc luat hinh sy vé ché dinh dong pham,
cu thé: Dong pham la treong hop cé hai
nguoi trd 1én ¢d y cung thuwce hién mot ti
pham. Theo d4u hiéu khach quan, dong
pham duwoc chia thanh hai hinh thtc la
déng pham gian don va dong pham phtc
tap: Dong pham gidn don la hinh thiecc dong
pham trong d6 nhitng nguoi cung tham
gia vao vu pham tdi déu c6 vai tro 1a nguoi
thuc hanh. Dong pham phitc tap 1a hinh
thizc dong pham trong dé c6 mot hoac
mot s6 nguoi tham gia gitt vai tro nguoi
thiee hanh, con nhitng nguwoi dong pham
khac gitr vai tro xdi giug, td chic hay giup
stec. Pham t0i c6 t6 chirce 1a hinh thitc dong
pham c¢6 su cau két chat ché gitta nhiing
nguoi cung thiec hién toi pham.

Nhu vay, vé ban chat, néu co tir 02
nguoi trd 1én cing ban bac, thong nhat sé
thay nhau hiép dam, cudng dam 01 nguoi,
nhung vi ly do ngoai y mudén méi c6 01
nguoi thye hién dwge hanh vi hiép dam,
cudong dam c6 ban chatla treong hop dong
pham gian don (nhiéu nguoi c6 trao doi,
thdng nhat) thuc hién hanh vi pham toi
hiép dam, cudng dam. Nguoc lai, truong
hop hiép dam, cudng dam trong doé cd ti
02 nguoi trd 1én cd su cau két voi nhau to
chtrc, gitp sttc cho 01 ngwoi cudng dam,
cing la dong pham nhung c6 ban chat
la dang pham t0i ¢6 td chirc (hodc dong
pham phtrc tap).
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Do vay, tac gia cho rang huéng dan néu
trén la chua chinh xac, can diéu chinh lai
cho phtt hop theo hwdng: Bo doan “Khong
coi la “nhiéu nguwoi hiép dam mot ngueoi” néu
¢ tr 02 ngueoi tré 1én cdu két voi nhau t6 chikc,
Qitip swec cho 01 nguwoi hiép dam (truwong hop
nay la dong pham)” va doan “Khong coi la
“nhiéu nguoi cwong dam mot nguoi” néu co
tir 02 nQuoi tré lén cdu két v6i nhau t6’ chirc,
Qitlp stkc cho 01 nguoi cwong dam (trieong hop
nay la dong pham)”. Thay vao d6, bd sung
quy dinh: “Truong hgp nhiéu nguwoi hiép
dam hodc cudng dam moét nguoi nhung
co st cau keét chit ché véi nhau dé to chixc,
gitip strc cho 01 nguoi hi€p dam hoic
cuong dam thi thu¢c treong hop pham
toi c6 td chirc”.

Ngoai ra, cac Co quan td tung Trung
wong can tang ceong cong tac tap hudn cac
van ban phap luat méi lién quan dén dinh
toi danh va giai quyét vu an 6 lién quan
dén nguoi chwa thanh nién dé thong nhat
ap dung trong toan qudc’./.

® + Théong tu sd 01/2017/TT-TANDTC ngay
28/7/2017 ctia Chanh 4n Toa 4n nhan dan tdi cao
quy dinh vé phong xt an;

+Thong tw s6 02/2018/TT-TANDTC ngay 21/9/2018
ctua Chanh an Toa an nhan dan t6i cao quy dinh chi
tiét viéc xét xt vu an hinh sw c6 nguoi tham gia td
tung la nguoi dudi 18 tudi thudc tham quyén cta
Toa gia dinh va nguoi chua thanh nién;

+ Thong tu lién tich s& 06/2018/TTLT-VKSNDTC-
TANDTC-BCA-BTP-BLDTBXH ngay 21/12/2018
ctia Vién kiém sat nhan dan toi cao, Toa &n nhan
dan t6i cao, B Cong an, B Tu phap, Bo Lao dong
- Thuwong binh va Xa hoi vé phoi hop thuc hién mot
s0 quy dinh ctia BO luét t6 tung hinh sy vé thu tuc
t0 tung d6i voi nguroi dudi 18 tudi;

+ Nghi quyét s6 06/2019/NQ-HDTP ngay 01/10/2019
cua Hoi dong tham phan Toa an nhan dan t6i cao
hudéng dan &p dung mot s6 quy dinh tai cac digu 141,
142, 143, 144, 145, 146, 147 ctia BO luat hinh su va viéc
xét xtt vu an xam hai tinh duc nguoi dudi 18 tudi.
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