MOT SO GIAI PHAP NANG CAO I}IIAT LUONG HOAT DONG KIEM TRA,

DANH GIA CHUNG CU CUR VIEN KIEM SAT NHAN DAN
TRONG GIAI DOAN DIEU TRA, TRUY TO CAC WU AN
XAM PHAM SO HOU CO TiNH CHAT CHIEM DOAT

LUONG HAI YEN*- TRAN VAN TUAN™

Trong nhiing nam gin ddy, cdc vu dn vé cdc t¢i xam pham sé hitu cé
tinh chdt chiém doat dién ra v6i tinh chdt, mitc 40 ngdy cang nguy hiém,
phuong thikc thuc hién toi pham c6 nhiéu thay doi, thi doan pham tdi ngdy
cang tinh vi, xdo quyét, so tién chiém doat ngay cang lon. Trong pham vi
bai viét, tdac gid tdp trung nghién citu thuc trang, nguyén nhin cia nhiing
han ché'thiéu sét, va dua ra mot sé gidi phdp ning cao hiéu qua hoat dong
kiém tra, ddnh gid chiing cit ciia Vién kiém sdt nhdn ddn trong giai doan
diéu tra, truy t6 cdc vy dn xdm pham s6 hitu cé tinh chdt chiém doat.

Tir khoa: Kiém tra, dinh gid chitng cif, xdm pham sé hitu, ¢ tinh chit
chiém doat.

In the recent years, cases of property ownership infringement with
appropriating nature have taken place with the increasingly dangerous
nature and degree; methods of committing the crimes have come up with
many changes; the criminal tricks have been more and more sophisticated,
cunning; and the amount of appropriation has become larger and larger.
Within the scope of this article, the authors focus on studying the
practice, causes of shortcomings, and offers some solutions to improve
the effectiveness of the evidence examination and evaluation of People's
Procuracies in the period of investigating and prosecuting the cases of
property ownership infringement with appropriating nature.

Keywords: Evidence examination and evaluation, property ownership
infringement, appropriating nature.

hyc hién cha treong cai cach tw

phap trong cong tac thwc hanh

quyeén cong t6 (THQCT), kiém sat
viéc tuan theo phap luéat trong diéu tra cac
vu an hinh su ndi chung, cac vu an xam
pham so hitu c6 tinh chat chiém doat noi
riéng. Nganh kiém sat da ban hanh cac
quy ché THQCT, kiém sat diéu tra (KSDT)
cac vu an hinh su, ban hanh nhiéu van
ban huéng dan nghiép vu, xay dung co
ché€ hoat dong vira dam bao thuyc hién tot
cong tac quan ly chi dao diéu hanh, vira
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tao diéu kién cho Kiém sat vién (KSV)
thye hién c6 hiéu qua nhiém vu kiém sat
diéu tra nham dam bao cho nganh kiém
sat nhan dan thyrc hién cé hiéu qua hoat
dong THQCT, KSPT, truy t6 cac vu an
hinh si néi chung, cdc vu dn xam pham
sO hitu o tinh chdt chiém doat ndi riéng.

Trong giai doan diéu tra, truy t0 cac

* Tién si, Khoa T¢i pham hoc va Diéu tra t6i pham,
Truong Dai hoc Kiém sdt Ha Noi
** Thac si, Khoa t¢i pham hoc va Diéu tra toi pham,
Truong Dai hoc Kiém sdt Ha N§i
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vu an xam pham so httu cé tinh chat
chiém doat, khi thyc hién chitc nang
THQCT, KSDT, Vién kiém sat nhan dan
(VKSND) c6 trach nhiém phai dam bao
moi toi pham phai dwoc xtt ly, khong
dé€ oan sai, bo lot toi pham. D€ c6 can
ctt truy ct trach nhiém hinh su nguoi
thuc hién hanh vi pham t9i duwgc chinh
xac, VKSND phai c6 qua trinh danh gia
chiing ctt tir cdc chitng ct da thu thap
duwoc, nhitng chiing ct nay la phuwong
tién chitng minh tdi pham va nguoi thuc
hién hanh vi pham t6i, lam sang to su
that vu an xam pham so httu c6 tinh chat
chiém doat.

Theo s6 liéu thong ké ctia VKSND
t0i cao, trong hon 10 nam, tir nam 2007
dén hét nam 2017, VKSND da truy td
tong s6 266.414 vu an xam pham so hiru
cO tinh chat chiém doat vdi sO bi can
truy t6 446.384. Trong d6 dinh chi 1.315
vu/275.480 tong sO vu thu ly chiém ty 1é
0,4% vdi s6 bi can dinh chi 2.297/ 446.384
tong so bi can thu ly chiém ty 1€ 0,5%; Tam
dinh chi 342 vy/ 275.480 tong so vu thu ly,
chiém ty 1€ 01%, v6i sO bi can 559/446.384
s0 bi can thu ly, chiém 0,1%. S6 vu Toa an
xét xtr 1a 263.140/300.243 tong sd vu Toa
an thu ly chiém ty 1€ 87,6% vdi s6 bi cdo
Toa an xét xtr 419.202/487.795 bi cao; Dinh
chi 670 vu/1.127 bi cao; Tam dinh chi 294
vu/548 bi cao®.

T viéc nghién cttu cdc bdo cdo,
chuyén dé tong két cia VKSND cling nhu
cua dia phuong; thong qua cac budi hoi
thao, toa dam cho thdy: Bén canh nhiing
két qua da dat duoc, qua trinh kiém tra,
danh gia chiing ct cua VKSND trong giai
doan diéu tra, truy t0 cac vu an xam pham
s& httu co tinh chat chiém doat tir ndm
2007 dén hét ndm 2017 van con mot sd ton

! Thong ké ctia Cuc thong ké tdi pham va Cong nghé
thong tin - VKSND t6i cao
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tai, thiéu sot nhat dinh cu thé sau:

- Hoat dong kiém tra, danh gia chting
ct 6 mot s6 VKSND dia phuong chua
dwoc quan tam duang mte. Viéc nghién
cttu, danh gia cac chitng ctt do Co quan
diéu tra (CQDT) thu thap dé xét phé chuan
cac quyét dinh t6 tung con thiéu chat ché,
chura thuong xuyén nam thong tin t& gidc,
tin bao t6i pham va kién nghi khai t6 lién
quan dén tdi pham xam pham so htu c6
tinh chat chiém doat nén nhiéu vu viéc
xac minh td gidc, tin bao bi kéo dai dan
dén khiéu kién rat phuc tap. Mot s6 vu
viéc mdc du c6 can ct xac dinh tdi pham
xam pham s& hitu ¢é tinh chat chiém doat
nhung CQDT ra quyét dinh khong khoi t6
vu an, mot s6 vu viéc khong c¢é dau hiéu
t0i pham lai ra quyét dinh khoi t6 vu an
dan dén tinh trang bo lot toi pham, bo lot
ngwroi pham tdi hodc lam oan nguoi vo
t0i. Trong mot s6 vu viéc, hinh sy héa cac
quan hé dan sy hodc dan sy hda cac vu an
hinh sy gay khiéu kién kéo dai, gay thac
mac, nghi ngo trong du luan quan ching
nhan dan.

- Tinh trang dn oan sai, bo lot toi pham
va an dinh chi diéu tra do khong cé su viéc
pham t6i hoac hanh vi khong cdu thanh
tdi pham van con xay ra trong ca giai doan
diéu tra va giai doan truy t6. Nhiéu truong
hop dinh chi diéu tra mién trach nhiém
hinh sy theo Khoan 1 va Khoan 2, Diéu 25
B6 luat hinh sy (BLHS) nam 1999 déi véi
bi can pham tdi Ltra dao chiém doat tai
san, toi Lam dung tin nhiém chiém doat
tai san thuong dugc van dung cac tinh tiét
giam nhe tai Khoan 1 bBiéu 46 BLHS nam
1999 nhu nhan than tot, thanh khan khai
bao, khic phuc hau qua... chua phi hop.
Cac treong hop dinh chi diéu tra khong
dtung chu yéu do viéc phan loai, xt 1y vu
viéc ngay tir dau khong chinh xac, qua
trinh diéu tra khong lam rd duwoc hanh
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vi pham t0i cta bi can. CQDT con thong
nhat mot chiéu v6i VKS trong nhan dinh,
danh giad vu an; C6 biéu hién lam dung
biéu 25 BLHS hodc khoan 2 biéu 107 B
luat t6 tung hinh sy (BLTTHS) nam 2003
d€ dinh chi diéu tra.

Déi véi cac treong hop dinh chi diéu
tra do da hét thoi han diéu tra ma khong
ching minh duoc bi can da thyc hién toi
pham do qua trinh diéu tra gap kho khan,
khong thu thap dwoc tai liéu ching ct
budc tdi ngay tir dau, tiém an viéc bo lot
hodc Iam oan nguoi khong pham.

- Cong tac diéu tra an xam pham s&
hittu co tinh chat chiém doat & mot so dia
phuong con han ché, c¢6 nhitng vu an
xam pham s¢ httu ¢d tinh chét chiém doat
qua trinh diéu tra khong thu thap day du
cac chitng ct budc toi, go toi, giam dinh
khong lam rdé nhitng d&u vét, ching ct
quan trong tit hién truong. Dong thoi,
do qua tin vao 10i nhan tdi cua bi can,
chua cht trong phat hién, thu thap, cang
c6 ching ct khac ngay tiv dau (1dy loi
khai nguwoi lam chiing, nhan dang, ddi
chat...). Day la nguyén nhan co ban dan
dén s6 vu phai tra ho so diéu tra bo sung
con nhiéu, kéo dai thoi han giai quyét vu
an, anh huong dén quyén va loi ich hop
phap cta cong dan, anh hwong dén tinh
dung dan, nghiém minh ctia hoat dong
tee phap hinh su.

- Hoat dong kiém tra, danh gia
chting ct khong day du, toan dién dan
dén viéc cac tinh tiét cua vu an khong
duoc lam sang to mot cach khach quan,
bo lot t6i pham hodc dp dung khung
hinh phat khong dwogc chinh xdc vi
khoéng chting minh lam r6 dwgc so tai
san chiém doat, nén an bi hay diéu tra,
xét xtr lai con xay ra.

- Toi pham st dung cong nghé cao
ngay mot gia tang trong khi rat nhiéu KSV
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trong nganh Kiém sat hién nay khong
duoc trang bi day du kién thic chuyén
sau vé cong nghé thong tin. Do d6, viéc
thu thap, tong hop va nhat 1a kiém tra,
danh gia chitng ct trong nhitng vu an
xam pham sé hitu ¢é tinh chat chiém doat
c6 lién quan dén cdng nghé cao con chua
that sy hiéu qua.

Nguyén nhdn cia nhiing han ché,
thiéu sot

Thir nhat, nguyén nhan khich quan

Thuc t€ cho thdy, nhiéu vu an xam
pham s& htu c6 tinh chat chiém doat,
cac doi twong thuc hién hanh vi pham toi
da st dung may moc, thiét bi cong nghé
cong tin thuc hién t0i pham, cac ching
ctt chiing minh ctia nhitng t0i pham nay
thuong luu gitr 0 cac thiét bi dién ti trong
may moc hién dai... nhung BLTTHS nam
2003 da khéng quy dinh ngudn ching
c nay. Khdc phuc nhitng ton tai nay,
BLTTHS nam 2015 da stra d6i, b6 sung mo
rong thém cac loai nguén ching cit bao
gom: Dit liéu dién tk, két luan dinh gia tai
san; két qua thuc hién uy thac tu phap va
hop tac qudc t& khac nham dap tng yéu
cau thuyc tién phong, chdng t6i pham hién
nay o nudc ta.

- Lyc lwong dau tranh phong chong
t0i pham xam pham s& hitu con thiéu. Cac
chu thé danh gia ching ct chua duoc dao
tao chuyén sau vé ch€ dinh ching ct va
ky nang kiém tra, danh gia ching ct d6i
v0i cac vu an hinh s noéi chung va cac vu
an xam pham so hitu ndi riéng.

- Nhiéu vu an xam pham so httu c6
tinh chat chiém doat c6 yéu to nudc ngoai;
nhiéu vu an c¢6 dong bi hai nam rai rac o
cac tinh, thanh phd khac nhau; pham vi
thiec hién hanh vi pham t6i ctia bi can
dwoc thic hién trén dia ban rong. Day
cing la mdét trong nhitng nguyén nhan
gdy kho khén cho cdng tac kiém tra, danh
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gia ching cut.

- Diéu kién co s& vat chat, trang thiét
bi phuc vu cho viéc giai quyét cac vu an
xam pham so hitu, trong d6 trong tam la
hoat dong kiém tra, danh gia chiing ct d6i
vdi cac vu an nay con nhiéu bat cap. Chua
c6 kinh phi du 16n dé déau tu trang thiét
bi ddp ting yéu cau cua cudc dau tranh
phong, chdng loai tdi pham nay. Chua c6
co ché, chinh sach dac biét d€ phuc vu tot
ddi véi luc lwong chuyén trach dau tranh
phong chong t6i pham xam pham sé
httu 6 tinh chat chiém doat. Day cing la
nguyén nhan lam cho mot s6 can by, KSV
thiéu an tdm cong tac, anh hwong nhat
dinh dén tu twéng nghiép vu chuyén mon
cua doi ngt can by, KSV céc cap.

Thir hai, nguyén nhin chii quan

- Lanh dao VKSND céc cap 6 mot s6
dia phuong thuc hién chwa day du trach
nhiém va con han ché trong cong tac quan
ly, chi dao, diéu hanh hoat dong nghiép
vu. Trong qua trinh giai quyét cac vu
an xam pham s& hitu ¢6 tinh chat chiém
doat, lanh dao mot s6 don vi khong kiém
tra chdt ché hoat dong kiém tra, danh
gia ching ct cia KSV dwoc phan cong
THQCT, KSDT, kiém sat xét xtt (KSXX)
cac vu an nay, khong gidm sat viéc thuc
hién nhiém vy, quyén han theo quy dinh
cua phap luat td tung hinh sy va quy ché
nghiép vu khi thuc hién hoat dong kiém
tra, danh gid ching c; khong chi dao,
xtt ly kip thoi cdc vudng mac trong qua
trinh kiém tra, danh gia ching ct. Khi
duyét an, Lanh dao chi can c vao bao
cao cua KSV, khong truc ti€p kiém tra
tai liéu, chiing ct trong ho so nén khong
phat hién duoc nhiing thiéu sét trong qua
trinh gidi quyét vu an, ciing nhu han ché€
trong nghién cttu dé xuat caa KSV. Khong
phét hién duoc nhitng mau thuan, nhiing
thiéu sot cua KSV trong qua trinh kiém
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tra danh gia ching ct. Qua tin twdng vao
viéc thu thap, kiém tra, danh gia ching
ctt cia CQDT dan dén viéc phé chuan cac
quyét dinh t0 tung cia CQDT, xay dung
cdo trang truy t6 bi can khong dam bao
gia tri chttng minh khi kiém tra, danh gia
va stt dung chiing ct®.

- Viéc phan céng THQCT, KSDT,
KSXX cac vu an xam pham so hitu co
tinh chat chiém doat cho KSV con chwa
than trong, chua danh gia dang trinh do
chuyén mon cta cap dudi. Cong tac ki€m
tra, quan ly nghiép vy, tong két rat kinh
nghiém nhdt la rat kinh nghiém viéc tong
hop, danh gid chttng ct qua cac vu an
xam pham s& hitu cé tinh chat chiém doat
chua thuc su kip thoi, dat hiéu qua, con
tinh trang vi pham, thi€u sét trong viéc
tong hop, danh gia ching ct.

- Nang luc chuyén mon nghiép vu noi
chung, kha ndng kiém tra, danh gia chiing
ct cdc vu an xam pham so hitu c6 tinh
chat chiém doat noi riéng cua mot bo phan
KSV con han ché&, chwa ndm chic duoc cac
quy dinh cu thé cua BLHS, BLTTHS va
cac van ban hudng dan thi hanh luat, Quy
ché nghiép vu cua nganh; chwa lam tot vai
tro trach nhiém ctia minh trong qua trinh
kiém tra, danh gia ching ct; con mang
nang tw duy budc t0i, coi nhe viéc kiém
tra, ddnh gia cac ching ctt go toi, khong
dam bao tinh khach quan khi thuc hién
hoat dong nay.

- Codng tac phoi hop trong nganh (gitra
Vién kiém sat (VKS) cap trén voi VKS cap
dudi; phéi hop gitta COPT va VKSND &
mot sO dia phuong chua that sw di vao né
nép, khong khoa hoc, con mang tinh hinh
thirc. Cong tac phdi hop gitta Diéu tra
vién (DTV) va KSV ¢ mét s6 dia phuong

1Vién kiém sat nhan dan tdi cao (2015), Bdo cdo chuyén dé
dn hinh sy do Vién kiém sit truy t6, Toa dn tuyén bi cdo khong
pham t6i hodc hity dé’diéu tra xét xiv lai thugc cdc tinh, thanh
phd’khu viec phia Nam, Ha No6i.
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con chua thwong xuyén, tich cyc, chua
that su sat sao, dat hiéu qua dan dén chat
lwgng giai quyét nhiéu vu an xam pham
sO hitu co tinh chat chiém doat chua dwoc
dam bao.

Mot s6 gidi phdp ndng cao hiéu qua
hoat dong kiém ra, ddnh gid chiing cit ciia
VKSND trong giai doan diéu tra, truy t6
cdc vy dn xdm pham sé hitu cé tinh chit
chiém doat

Truwde yéu cau d6i mdi cua nganh
Kiém sat nhan dan theo dinh huéng cai
cach tu phap nham nang cao chat luong
kiém tra, danh gia ching ct trong giai
doan diéu tra, truy t6 cac vy an xam
pham sé hitu cé tinh chat chiém doat dap
utng yéu cau cai cach tu phap, VKSND
cac cap can thuc hién t6t cac giai phap
chu yéu sau:

MGt la, nang cao trinh d6 1y luan vé
kiém tra, danh gia ching ct cho ddi ng
KSV trong nganh Kiém sat nhan dan

- VKSND cac tinh, thanh phé truc
thudc Trung wong thwong xuyén to chic
tong két, rat kinh nghiém vé nghiép vu
THQCT, kiém sat hoat ddong tu phap, cho
doi ngtt KSV; t6 chtic rat kinh nghiém
trong viéc kiém tra, danh gia ching ctt
trong giai doan diéu tra, truy td cac vu an
hinh sy, trong d6 c6 cdc vy an xam pham so
httu ¢ tinh chat chiém doat. Tang cuong
cong tac nghién ctru khoa hoc, t6 chtrc cac
cudc hdi thao khoa hoc nghiép vu thong
qua viéc xay dung cac dé tai khoa hoc,
chuyén dé nghiép vu nham nang cao trinh
d0 ly luan do6i véi nhitng nguoi duoc giao
tham quyén THQCT, kiém sat hoat dong
tu phap nham phuc vu tich ceec hoat dong
cua VKSND trong THQCT, kiém sat viéc
tuan theo phdap luat trong giai doan diéu
tra, truy t6 va xét xt cac vu 4n xam pham
s& hiru c6 tinh chat chiém doat.

- Truong Dai hoc Kiém sat Ha Noi
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va Treong dao tao, boi dudng nghiép vu
kiém sat tai thanh phd H6 Chi Minh can
c6 k& hoach thwong xuyén t6 chirc mo cac
16p dao tao, boi dudng nghiép vu kiém sat
chuyén nganh; cac 16p dao tao, béi dudng
nghiép vu THQCT, KSPT, KSXX cac vu
an xam pham s¢ httu; mo 16p chuyén sau
vé hoat dong kiém tra danh gia ching ct
cac vu an xam pham s¢ hitu cd tinh chat
chiém doat, moi cac chuyén gia cé kinh
nghiém trong linh vec THQCT, kiém sat
viéc tuan theo phap luat trong giai doan
diéu tra, truy td va xét xir cac vu an xam
pham so httu c6 tinh chat chiém doat dén
bao cdo thuc t€ phd bién nhing kinh
nghiém trong hoat dong thuc tién nham
nang cao nang lic, trinh d6 chuyén mon
nghiép vu cho ddi ngti cong chirc, KSV
trong cong tac nay.

- Tang cuong cong tac tong két thue
tién, xay dung cac chuyén dé rat kinh
nghiém, t6 chiic sinh hoat nghiép vu &
tai VKSND dia phuong cac cap khi co6
thong bdo rat kinh nghiém qua nhiing
vu an cap trén huy, stta hodc nhitng van
dé can rat kinh nghiém théng qua cac vu
an cu thé lién quan dén thu thap kiém
tra, danh gia chtiing c d€ KSV rat kinh
nghiém nham nang cao chat luong hoat
dong kiém tra danh gia ching ct trong
qua trinh THQCT, KSPT, KSXX cac vu an
xam pham so hitu c6 tinh chat chiém doat.

- Sau khi BLHS nam 2015, BLTTHS
nam 2015 stta doi, b6 sung nam 2017,
Luat to chitc CQDT hinh sw ¢6 hiéu luc
thi hanh, VKSND cac cap can to chtec tap
huan chuyén sau vé cac dao luat nay giap
cho d¢i ngti KSV truc tiép lam nhiém vu
THQCT, kiém sat hoat dong tw phap trong
linh vuc hinh sy ndm chic nhing diém
méi duoc xay dung, bo sung stra doi quy
dinh trong BLTTHS, Luét t6 chitc CODT
hinh sw, Luat t6 chitc VKSND nham tao
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diéu kién cho KSV va nhiing nguoi tién
hanh t6 tung thuc hién t6t hoat dong
THQCT, kiém sat tuan theo phap luat
trong linh viec hinh s, trong d6 cé hoat
dong kiém sat, danh gia chiing ct trong
giai doan diéu tra, truy t6 cac vu an hinh
st ndi chung, cac vu an xam pham sé hitu
c6 tinh chat chiém doat noi riéng.

Hai la, KSV can cha dong truc tiép
tien hanh mot s6 hoat dong diéu tra thu
thap, cung c6 chiing ct trong treong hop
can thiét theo quy dinh ctia phép luat

Dé dam bao viéc budc tdi dwoc chinh
xac, khong oan sai, bo lot toi pham, khong
lam oan nguoi vo tdi, khi THQCT va
KSDT cac vu &n xam pham so hitu c6 tinh
chat chiém doat, KSV can chu dong trong
viéc thu thap ciing c6, danh gia chiing ct,
cu thé':

- Truong hop phat hién CQDT co
vi pham phédp luat nghiém trong trong
hoat dong kiém tra, xac minh td giac, tin
bao vé tdi pham, kién nghi khoi t6 hodc
c6 dau hiéu bo lot td6i pham ma VKS da
yéu cau bang van ban nhung khong duoc
khac phuc thi VKS sé truc tiép giai quyét
to giac, tin bdo vé toi pham va kién nghi
khoi t6. KSV duwoc phan cong giai quyét to
gidc tin bao phai thuec hién viéc xac minh,
kiém tra mot cach ti mi, dong thoi mang
tinh toan dién tat ca ndi dung, tinh tiét
lién quan tdi to gidc, tin bao... Viéc 1dy loi
khai cua d6i twong tinh nghi, bi hai, viéc
trung cau giam dinh, yéu cau dinh gia tai
san khi giai quyét t6 giac tin bao, toi pham
kién nghi khoi t6 cac vu &n xam pham so
httu co tinh chat chiém doat la hoat dong
can duoc tién hanh kip thoi giup cho viéc
thu thap, danh gia ching ct trong giai
doan nay dugc dam bao.

- KSV can nang cao tinh cha dong
trong viéc trye tiép thuc hién cac bién phap
diéu tra nham thu thap, cung cd, kiém tra,
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danh gid ching ctt thong qua cac bién
phép diéu tra. Sau khi tién hanh cac bién
phap diéu tra, viéc xem xét, d6i chiéu cac
ngudn ching c nay phai duoc danh gia
trén phuong dién dam bao tinh toan dién,
khach quan, lién quan tdi cac vu an xam
pham so6 httu ¢6 tinh chat chiém doat c6 y
nghia trong viéc chitng minh lam sang to
st that ciia vu &n xam pham so hitu c6 tinh
chat chiém doat.

Ba la, taing cuwong cong tac phdi hop
trong nganh va lién nganh khi thyc hién
hoat dong kiém tra, danh gid ching ck
trong diéu tra, truy t6 cadc vu an xam pham
s& hiru co tinh chat chiém doat

Dé hoat dong kiém tra, danh gia
chiing ctt cua KSV trong giai doan diéu
tra, truy t0 cac vu an xam pham so httu
cO tinh chat chiém doat dwoc bao dam
chat lwong thi vdn dé phdi hop trong
nganh (VKSND cap trén - VKSND céap
duwoi) va lién nganh (CQDT-VKS) gite
vai trdo quan trong anh huong truc ti€p
dén hoat dong nay.

- V& quan h¢ phoi hop trong nganh

Ddi véi nhitng vu an xam pham so
httu c6 tinh chat chiém doat, khi quan
diém gitta cac co quan tién hanh td tung
(CQDT-VKS) khong thong nhat trong
viéc kiém tra, danh gia ching ct thi VKS
cap dudi can tich cuc chu dong bao cao
VKS cdp trén xin y kién chi dao. Cac don
vi nghiép vu cta VKS cap trén cling can
phoi hop, chi dao VKS cap dudi trong viéc
kiém tra, danh gia chiing ct khi giai quyét
loai an nay.

- V& quan h¢ phoi hop lién nganh

Cong tac phdi hop nghiép vu gitra
Diéu tra vién va KSV trudce khi vu 4n két
thuc diéu tra phai duwoc thwong xuyén
thueee hién. DTV va KSV cung ra soat lai
toan bd ching ct cua vu én, néu can bd
sung thi trao ddi cung bo sung kip thoi
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va hoan thién cac thu tuc t6 tung ctia vu
an dam bao cac ngudn ching ct cua vu
an mang day du cac thudc tinh va co6 gia
tri chitng minh. Trong giai doan diéu tra,
khi c6 quan diém khac nhau vé hoat dong
kiém tra, danh gia chiing ctt va dwong 161
giai quyét vu an xam pham sd hitu 6 tinh
chat chiém doat, VKSND can chu dong to
chtic cac cudc hop lién nganh dé cung ban
bac, trao d0i, dwa ra nhitng bién phap thao
g& vudng mac khac phuc nhitng han ché,
thi€u sot, thu thap bd sung chiing ctt...

Can tiép tuc xay dung bd sung cac
thong tw, quy ché phdi hop gitta CQDT
va VKS khi thuc hién cdc quy dinh cta
BLTTHS véi ndi dung day du, cu thé, hon
trong d6 su phdi hop gitra cac chu thé tién
hanh t6 tung trong hai co quan nay (DTV-
KSV) duwgc dé cao, mang tinh khoa hoc
phu hop véi thuc tién giai quyét cac vu
an hinh su, tao co ché thuan loi cho cac
co quan tién hanh t0 tung dam bao viéc
thuc hién cac quy dinh caa BLTTHS dong
thoi nang cao chét lwgng kiém tra, danh
gid chitng ct cac vu an hinh su ndi chung,
cac vu an xam pham so httu cé tinh chat
chiém doat ndi riéng.

Bon la, dé cao vai tro quan ly, chi dao
cua Lanh dao Vién kiém sat nhan dan
trong hoat dong kiém tra danh gia chiing
ct cua Vién kiém sat trong diéu tra, truy
t0 cac vu an xam pham so hitu c6 tinh chat
chiém doat

- Lanh dao VKS phai truc tiép cung
KSV tham gia vao hoat dong kiém tra,
danh gid chiing ct d6i vdi cac vu an
xam pham so h@tu cd tinh chat chiém
doat phttc tap, an nghiém trong, ddc biét
nghiém trong... dam bao chitng ctr duoc
danh gid mot cach khach quan, toan dién
cd y nghia chitng minh lam sang toé su
that vu an xam pham sd htru ¢6 tinh chat
chiém doat; dam bao cac quyét dinh td
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tung duoc ban hanh phai kip thoi, dang
dan, hop phdp va cé can ct. D6i véi
nhitng vu an phttc tap, an truy xét, an
c6 dong pham, nhiéu bi hai (T¢i trom
cap tai san, cudp tai san, ltra dao chiém
doat tai san...) viéc thu thap, kiém tra,
danh gid chttng c phtec tap trudc khi
phé chuan quyét dinh khoi t6 bi can, phé
chuan viéc 4p dung cac bién phap ngan
chan, quyét dinh viéc truy t0 Lanh dao
VKSND cac cap phai truc tiép cung KSV
nghién cttu, kiém tra danh gia ching
ct dé€ chi dao kip viéc thu thap bd sung
chitng ctt nham dam bao ching ctr dwoc
thu thap du ca “chat” va “luong”” ching
minh lam ro sy that vu 4n xam pham s&
hitu cé tinh chat chiém doat.

- Trudce khi ban hanh cac quyét dinh to
tung, lanh dao don vi phai nghe KSV duoc
phén cdng THQCT, KSDT bao céo hé thong
chting c¢ bao gdm ca ching ctt budc toi va
ching ct g0 toi trén phuong dién tong hop
toan bd chitng ct ctia vu an véi day du cac
thudc tinh va tinh chitng minh cao; st dung
cac ching ctt da dwoc thu thap; danh gia,
xac dinh gia tri chitng minh ctia titng chiing
ct va toan bd chiing ct trong viéc ching
minh cac tinh tiét cu thé cing nhu toan
bd vu an; tai tao hoan chinh lai vu an xam
pham s& hitu c6 tinh chat chiém doat dam
bao cac quyét dinh td tung dwgc ban hanh
tuyét doi kip thoi, chinh xac.

- Tang cuong va ddi modi cong tac
quan ly chi dao diéu hanh d6i vdi hoat
dong kiém tra, danh gia chiing ctt cac vu
an xam pham sé httu cé tinh chat chiém
doat trong giai doan diéu tra, truy to ¢ tat
ca cac cAp VKSND. Nam va quan ly chat
ché viéc tuan thu phap luat caa CQDT;
kip thoi dé ra cac yéu cau diéu tra dam
bao chat lugng do6i véi CQDT trong viéc
thu thap cung cd ching ct ctia vu an, chi
dao KSV kiém tra, danh gia ching ctt ¢
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can cit, ddm bao viéc chitng minh lam 1o
su that vu an.

- Lanh dao cac don vi VKS cac cap can
khong ngling nang cao trinh d¢ chuyén
mon ndi chung va ky nang kiém tra danh
gia chitng ct ndi riéng, nang cao ky nang
quan ly, chi dao diéu hanh. Bén canh do,
can cO co ché dé thuc hién ché dd kiém
tra ctia lanh dao véi cdp dudi; xay dung
co ché phoi hop kiém tra lién nganh d€
kip thoi phat hién, chan chinh vi pham
cta CQDT cling nhu cac VKS, cac phong
nghiép vy, thuwc hién t6t vai tro chi dao
nghiép vu ndi chung, kiém tra, danh gia
chiing c¢ ndi riéng.

Nim la, cht trong viéc lwa chon, bé tri
KSV ¢6 du pham chat, nang luc, trinh do
dé THQCT, KSDT, KSXX cac vu an xam
pham so hitu ¢6 tinh chat chiém doat

Déanh gia, sit dung can bd la mot van
dé hét stic quan trong trong cong tac can
bd. Viéc danh gia, st dung can bd dung
nang luc, dung so truong la mot van de
hét stic quan trong trong cong tac can bo
vi danh gid can bd dung moi phat huy
dwoc kha nang, s¢ treong cua can bo. Vi
vay, can uwu tién sap x&p, bd tri can b,
KSV ¢6 trinh d9, ndng lyc chuyén mon
chuyeén sau, c6 phuwong phap, c6 kha nang
trong viéc nghién ctru, giai quyét vu an
hinh su néi chung, kha nang kiém tra,
danh gia chting ctt cac vu an xam pham so
htru c6 tinh chat chiém doat noi riéng. D6
la nhitng can bd, KSV c6 phwong phap,
c6 kha nang nghién cttu ho so vu an; ban
linh; ty tin trong hoat dong chuyén mon
nghiép vu, ¢ kj nang hoat dong kiém
tra, danh gid ching ct nodi riéng. Dat
dwgc nhiing tiéu chi nay, hoat ddng diéu
tra truy t6 cac vu an xam pham sé hitu c6
tinh chat chiém doat sé dam bao, dap ting
yéu cau vé nghiép vy, tranh oan sai, bo lot
toi pham.
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Sdu la, quan tam tdng cuong co so
vat chat, phuong tién dap tng yéu cau
kiém tra, danh gia chiing ct caa VKS noi
chung, trong diéu tra, truy t6 cac vu an
xam pham s& httu co tinh chat chiém doat
ndi riéng

Dé nang cao chat lwong hiéu qua hoat
dong THQCT, kiém sat tuan theo phap
luat trong hoat dong diéu tra, truy t6 cac
vu an xam pham so htu c6 tinh chat chiém
doat, nganh Kiém sat can quan tam dau
tw co s& vat chat dé viéc thuc hién chuyén
mo6n nghiép vu nham dap ting nhitng yéu
cau cai cach tw phap theo cac hudéng cu
thé sau:

- Didu tw co sé vdt chdat dé dap 1ng eu
ciu hogt dong cua Vién kiém sdt khi truc tiép
xdc minh t6'gidc, tin bdo t01 pham va kién nghi
khoi t6"vu an xam pham so hitu co tinh chat
chiém doat

DPé phu hop v6i Luat td chire VKSND
nam 2014, tang cuong trach nhiém cta
VKSND nham chong bo lot tdi pham,
chdng lam oan nguoi vo toi, BLTTHS nam
2015 da bd sung 03 diéu luat (Diéu 159,
biéu 160, Diéu 161) dé quy dinh cu thé
nhiém vy, quyén han ctia VKS khi THQCT
va kiém sat viéc khoi t6; quy dinh trach
nhiém ctaa VKS phai giai quyét td giac, tin
bao vé toi pham, kién nghi khoi t6 trong
treong hop phat hién CQDT tra c6 vi pham
phdp luat nghiém trong trong hoat dong
kiém tra, xac minh t6 giac, tin bao vé toi
pham, kién nghi khoi t6 hodc ¢6 dau hiéu
bo lot toi pham ma VKS da yéu cau nhung
khong duoc khic phuc. Cu thé:

+ Truc ti€p tién hanh cac hoat dong
thu thap thong tin, tai liéu, d6 vat tir co
quan, td chirc, cd nhan c¢é lién quan dé
kiém tra, xac minh nguon tin;

+ Ghi 10i khai ngwoi td cdo, nguoi bi
hai; tién hanh cac hoat dong ghi 10i khai,
xac minh d6i tegng tinh nghi pham t0i;

KhoahocKiémsat 47



MOT SO GIAI PHAP NANG CAO CHAT LUONG HOAT PONG KIEM TRA...

+ Thuc hién cdc hoat dong kham
nghiém, thyc nghiém diéu tra; trung cau
giam dinh, yéu cau dinh gia tai san...

Vi vay, nganh Kiém sat nhan dan can
quan tam bod sung cac phwong tién nghiép
vy, bd sung kinh phi dé tao diéu kién cho
VKSND céc cap thuc hién c6 hiéu qua cac
hoat dong xac minh t6 gidc toi pham va
kién nghi khoi td vu an .

- Diiu tw co so vit chit dé dap itng veu
ciu hogt dong ciia Vién kiém sdt khi truc tiép
tién hanh mot s6"hoat dong diéu tra trong qud
trinh diéu tra truy t6' cdc vu dn xdm pham so
hivu c6 tinh chat chiém doat

Can xac dinh kinh phi, co so vat
chat, phuong tién phuc vu hoat dong
caa VKSND c6 tinh dac thu nhu hoat
dong THQCT, kiém sat diéu tra tai hién
treong cac vu an hinh su (Kiém sat viéc
kham nghiém hién truong, trong cac vu
an chiém doat tai san dan dén hau qua
lam chét nguoi). Vi vay, dé nghi lanh dao
VKSND t6i cao can tang cuong dau tw
kinh phi, co s& vat chat, phuong tién phuc
vu hoat dong kiém sat viéc kham nghiém;
tang ceong dau tu kinh phi, co so vat chat
cting nhu phwong tién mang tinh dac thu
trong cong tac cua VKSND khi tién hanh
mdi s6 hoat ddng diéu tra theo ké hoach
dai han (3 nam hodc 5 nam, 10 nam) va
trong ting nam cu thé. Xac dinh loai, s&
luong cu thé vé co so vat chat, phuong
tién phuc vu hoat dong caia VKSND nhu
tru s&, phwong tién, thiét bi ky thuat.

- Diu tw kinh phi phuc vu viéc dao tao
niang cao kij nang ghi dm, ghi hinh va cdc
phwong phap ky thuat nghiép vu khdc giai ma
di lidu dién tir nham thyc hién tot hoat dong
thwe hanh quyén cong t6, kiém sit hoat djng
tw phap.

+ Dé€ viéc ghi am, ghi hinh trong qua
trinh héi cung bi can caa KSV dwoc ddm
bao dung trinh te quy dinh caa TTHS,
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nguon chiing ctt thu thap qua viéc ghi am,
ghi hanh, nganh Kiém sat nhan dan can
bd sung kinh phi, kip thoi trién khai dao
tao kién thirc, k§ nang, phuong phap ghi
am, ghi hinh cho luc lwvong KSV dam bao
cac ching ctt thu thap dwoc cua KSV khi
tién hanh ghi am, ghi hinh trong cac buoi
hoéi cung bi can, 1dy 10i khai nhan ching
c6 gii tri chting minh d6i véi vu an nham
chéng oan chong lot trong qud trinh
THQCT, kiém sat viéc tuan theo phap luat
trong diéu tra, truy t6 va xét xt cac vu an
hinh sy néi chung, cadc vu &m xam pham
sO hitu ¢6 tinh chat chiém doat néi riéng.

+ Dt liéu dién ti 1a ky hiéu, chix viét,
cht s§, hinh anh, am thanh hoac dang
twong tw duoc tao ra, luu trx, truyén di
hoac nhan duwoc bdi phuong tién dién ti;
Dt liéu dién tit dwoc thu thap tir phuong
tién dién t, mang may tinh, mang vién
thong, trén duong truyén va cac nguodn
dién tit khac; Gia tri chiing ctt cta dit liéu
dién t&¢ dwoc xac dinh can c& vao cach
thirc khoi tao, luu trit hodc truyén gui
d&r liéu dién t&; cach thic bao dam va
duy tri tinh toan ven ctuia dit liéu dién ti;
cach thttc xac dinh ngwoi khéi tao va cac
yéu t6 phu hop khac. Véi sy dau tu cta
Nha nuwdc vé phuwong tién ky thuat trong
dau tranh véi toi pham cong nghé cao va
cting da ¢ nhiéu tién bd trong thu thap
chiing ct dién t& phuc vu diéu tra hinh
sit, nhung su phat trién va thay d6i nhanh
chong cua cac loai phuwong tién dién tw,
thiét bi s6 dang dat ra thach thic nay cang
16n d6i voi ky thuat hinh sy hién nay. Vi
vay, nganh Kiém sat nhan dan can dau
tw phat trién co so vat chat ky thuat phuc
vu cho KSV cac cap thuc hién c6 hiéu qua
hoat dong tim kiém, thu thap, sao luu,
phuc hoi, giai ma d liéu dién tw./.
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