TANG CUONG THUC THI PHAP LUAT MOI TRUGNG TAI VIET NAM
THONG QUA NOI LUAT HOR CONG UGC BASEL 1989

NGUYEN LAN NGUYEN"

Cho dén nay, Cong wéc Basel 1989 vé kiém sodt vdn chuyén chidt thdi
nguy hai qua bién giGi va tiéu hiy chiing v6i 29 diéu khodn va 9 Phu luc van
dwoc danh gid la diéu uéc qudc té vé chdt thai nguy hai c6 pham vi réng va
Y nghia nhat. Viéc Viét Nam gia nhdp Cong wéc niam 1995 di gop phin diéu
chinh khdi qudt viéc vin chuyén chat thdi nguy hai xuyén bién gidi, dé ra mot
khung phdp lj kiém sodt sy dich chuyén “xuyén qua bién gidi” ciia cdc chdt

thai nguy hai.

Tir khéa: Phdp ludt moi truong, vdn chuyén chdt thdi nguy hai xuyén

bién gioi, Cong udc Basel.

Until now, the Basel Convention 1989 on the control of trans-boundary
movement of hazardous wastes and their Disposal with its 29 Articles and
09 Appendices has been still considered to be one of the most significant
international treaties on hazardous wastes. Vietnam’s adherence to this
Convention in 1995 contributed to generally adjusting the situation and
setting out a legal framework for controlling the trans-boundary movement

of hazardous wastes.
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gay nay, tinh trang 6 nhiém va

huy hoai moi truong véi tdoc do

ngay cang tang da tro thanh
van nan nguy hai can tré sy phat trién
bén viing ctia cdc quoc gia. Mot trong
cac tdc nhan gay 6 nhiém moi truong
dé6 la sy gia tang cac chat thai nguy hai,
chat thai cong nghiép, chat thai y t€,
rac thai sinh hoat ttt cac hoat dong san
xudt va tiéu dung ctia con ngwoi. Thém
vao do, cac quoc gia dang phat trién va
cham phat trién khong chi cé nguy co
d6i mat véi xie ly chat thai trong nudc
ma con la diém tap két ctia cac nguon
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phé thai nhap khau ttr cdc qudc gia phat
trién. Tinh trang nay da gay anh huong
nghiém trong dén stc khoe con nguoi

va moi truong.

Trudce yéu cau giam thiéu va khuyén
khich tiéu huy chat thai cang gan noi san
sinh ra chung cang t6t, ngay 22/3/1989,
Cong wdc Basel vé kiém soat van chuyén
chat thai nguy hai xuyén bién gidi va
tieu huy chung (Cong wdc Basel 1989)
da dugc cac qudc gia ky két va chinh
thttc c6 hiéu lwc ngay 5/5/1992. Su ra

* Tién si, Khoa Ludt, Dai hoc Qudc gia Ha N§i
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doi caa Cong wdc Basel 1989 da danh
ddu budc phat trién quan trong trong
viéc kiém soat hiéu qua van chuyén
chat thai nguy hai xuyén bién gidi va
tiéu huy chung. Ngay 13/3/1995, Viét
Nam duoc chadp thudn gia nhap Cong
wdc va ké tir ngay 11/6/1995, Céng wdc
Basel da chinh thttc c¢6 hiéu luc doi voi
Viéet Nam.

Noi dung chinh ctia Cong wdc Basel
quy dinh cu thé vé van chuyén xuyén
bién gidi doi voi chat thai nguy hai.
Cong wdc gom 29 diéu va 9 phu luc,
yéu cau cac thanh vién cé nghia vu dam
bao giam thiéu viéc van chuyén xuyén
bién giéi nhiing loai chat thai dé bao
vé con nguoi va mdi treong. Cong wdc
cling yéu cau kiém soat hoat ddng van
chuyén chat thai nguy hai, theo do6 viéc
van chuyén chat thai chi duoc tién hanh
khi da dap ¢ng nhing diéu kién nhat
dinh dong thoi phai tuan thu nhitng thu
tuc cu thé.

Khoan 1 Diéu 4 Céng uwdc quy dinh
mot bén c6 quyén cdm nhap khau chat
thai nguy hai va cac phé’ thai khac vao
lanh thé nuwdc minh. Cac bén c¢d quyén
cdm toan bd hodac mdt phan viéc nhap
khau chat thai nguy hai. Lénh cdm nay
cO thé duogc thuc hién dwa trén hanh
dong don phuong cua mot bén nhung
phai duoc thong bao dén cac bén khac
thong qua Ban thu ky theo thu tuc. Van
chuyén xuyén bién giéi ciing khong
dugc thuc hién véi cac nedc khong phai

la thanh vién (trtr khi c6 mdt thda thuan
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lién quan dén van dé van chuyén xuyén
bién gidi dap ing dwoc cac yéu cau quan

ly moi treong bén viing).

biéu 8 Cong wdc quy dinh nghia vu
tai nhdp cua quoc gia xudt khdu trong
treong hop khong thé tiéu huy chat thai
theo cach thic bén vitng voi moi treong,
theo do6 trong vong 90 ngay ké tir ngay
qudc gia nhap khau thong bao cho qudc
gia xuat khdu va Ban thw ky, quéc gia
xudt khau c6 nghia vu tai nhap s6 chat
thai trén. Diéu 9 quy dinh viéc tai nhap
ap dung cho qudc gia xuat khau khi cé
hanh vi van chuyén bat hop phéap chat
thai nguy hai.

Vé co ché thuc thi d6i vdi cac thanh
vién tham gia cong wdc duoc thé hién ¢ hai

cap do: cap do quoc gia va cap do quoc té.

O cap d6 qudc gia, trong vong 6
thang ké ttr khi trd thanh thanh vién
ctia Cong wéc Basel, mdi qudc gia thanh
vién sé phai thong bao voi Ban thu ky
cia Cong wdc vé chat thai va nhiing
loai chat thai khac nam ngoai nhitng
chdt da duwoc liét ké trong Phu luc I va
I1. Binh nghia vé chat thai dugc cho la
nguy hai nay phai dugc quy dinh trong
phap luat qudc gia, va trong tat ca cac
diéu khoan lién quan dén thu tuc vé van
chuyén qua bién gidi 4p dung cho chat
thai d6. Khi c6 bat ky su thay do6i quan
trong nao trong dinh nghia nay, cac
qudc gia phai thong bao lai cho Ban thu
ky d€ Ban thu ky thong bao ngay lap
titec cho cac thanh vién con lai nhiing

thong tin ma ho nhan dugc tir mét quoc
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gia thanh vién. BDong thoi, co quan dau
moi cua qudc gia thanh vién co6 trach
nhiém gui ban bao cdo quoc gia hang
nam va cap nhat cac thong tin ttr cac
qudc gia cling nhu Ban thu ky vé céac

van dé lién quan dén Cong wdc.

O cap d6 qudc t& Hoi nghi cac Bén
(CQOP - Conference of the Parties) dwoc
thanh lap theo Biéu 15 cua Céng udc.
Pay 1a co quan quan ly cua Cong udc
v0i chttc ndng xem xét va danh gid viéc
thwec hién Cong wdc, thong qua cac stta
doi cua Cong udc va cac phu luc cta
no6, thong qua cac chinh sach, chién
lwoc va bién phap thich hop dé giam
thi€u tac hai cua chat thai nguy hai gay
ra d6i v6i sttc khoé con nguoi va moi

truong.

Tai Phu luc VI Cong wdc quy dinh
trinh tyw, thu tuc co ban dé giai quyét
tranh chap gitta cac bén thong qua trong
tai vu viéc dugc thanh lap ttt Cong uwdc,
trong do luat ap dung sé€ la luat phap
qudc té'va cac diéu khoan cta Cong wdc
Basel. Phan quyét sé duoc dua ra trong
vong 5 thang sau khi Toa an thanh lap,
trir khi Toa thay can thiét gia han thoi
han thém mdt khodng thoi gian khong
qua 5 thang ntta ( Diéu 10 khoan 1 Phu
luc VI) Phan quyét ctia Toa 4n sé co gia
tri chung tham va bat budc thi hanh déi

voi cac bén tranh chap.

Ké tr nam 1995 - thoi diém Viét
Nam gia nhap Cong wdc Basel 1989 dén
nay, phap luat Viét Nam vé moi treong

da tiép tuc ghi nhan nhing quy dinh cu
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thé va chi tiét nham thong nhat quan
ly chat thai nguy hai, thé hién & Luat
Bao vé mdi treong nam 2005 (thay cho
Luat Bao vé moi treong nam 1993). Cac
van ban phap luat vé quan ly, kiém
soat chat thai nguy hai cing da duoc
bo sung va xady dung, tuy vay ding
tredc nhitng thay doi caa thoi dai cong
nghiép va cac vu viéc van chuyén chat
thai nguy hai trai phép, yéu cau bt
thiét dat ra la can ska d6i phap luat
moi treong sao cho phu hop vdi tinh
hinh thuyec tién. Boi ly do nay, Luat Bao
vé moi treong nam 2014 da dwoc Quoc
hdi khéa XIII thong qua va co hiéu luc
ké tir ngay 1 thang 1 ndm 2015. Trén co
s0 nay, Chinh phu va B¢ Tai nguyén va
Moi treong tiép tuc di€u chinh cac quy
dinh vé€ quan ly chat thai nguy hai theo
huwéng ro rang hon, trong dé phai ké
dén: Nghi dinh s6 19/2015/ND-CP ngay
14/2/2015 ctua Chinh pht quy dinh chi
tiét thi hanh mo6t so diéu cua Luat Bao
vé mdi truong, Nghi dinh sd 38/2015/
ND-CP ngay 24/04/2015 vé quan ly chat
thai va phé’liéu; Thong tu sd 36/2015/
TT-BTNMT ngay 30/06/2015 cta Bo Tai
nguyén va Mdi truong vé quan ly chat

thai nguy hai.

Méc du1 Viét Nam da cé nhitng nd luc
nhat dinh trong viéc thuc thi nghia vu
cta minh d6i voi Cong wdc Basel, song
thyce t€ cho thdy hoat dong van chuyén
trai phép cac chat thai nguy hai xuyén
bién gidi, nhat la & nhing cang bién va
ctra khau bién giéi van hét sttc nghiém
trong. Nguyén nhan do phap luat vé moi
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truong trong linh viec nay van ton tai

nhiéu bat cap.

bé ting cuwong hiéu qua thuc thi
Cong wdc Basel 1989, can ra soat va
khac phuc nhitng hién twong chong
chéo gitta cdc van ban phap luat cua
cac nganh, cac linh vygc dong thoi can
sém ban hanh van ban huéng dan cho
hoat ddng xudt khdu chat thai. Tiép tuc
day manh cong tdc xay dung cac van
ban hudng dan thuc hién Nghi dinh s6
38/2015/ND-CP ngay 24 thang 4 nam
2015 vé quan ly chat thai va phé liéu
va cac Quy chudn ky thuat quoc gia
lién quan dén linh vyc quan ly chat
thai theo dinh hudng phat trién bén
vitng. Khuyén khich cac td6 chte, ca
nhan trong va ngoai nudc dau tu vao
hoat dong tai ché, tai st dung va thu
héi nang lwong tir chat thai. Pay manh
hop tdc cong — tu trong linh vuc x¢ ly,
tai ché chat thai trén co so hoc tap kinh
nghiém tit Philipine va Malaysia - hai
qudc gia khu viee Dong Nam A rat phét
trién vé cong nghé va ky thuat tai ché
tie chat thai®.

Cung voi viéc tang ngudn ngan sach
nha nwdc phuc vu cho hoat dong xtt ly
chat thai nguy hai, tir ngay 1/8/2017, ché&
do thu, ndp, mttc thu, quan ly va st dung
phi tham dinh cap Gidy phép xt ly chat
thai nguy hai thyc hién theo Thong tu
59/2017 do B6 Tai Chinh ban hanh sé co

1 Ministry of the Environment Japan, (2011), Study
on Criteria and Requirement on Environmentally Sound
Management of Hazardous Wastes and Other Wastes, 31
March 2011 Final Report, p.20

s6 KhoahocKiémsat

hiéu luc thi hanh®.

Tai cac ctra khau, cang bién qudc t€,
noi phé liéu dwoc nhap vé Viét Nam,
Tong cuc Hai quan can ting cwong cong
tac thanh tra, kiém tra ho so van chuyén
chat thai/ phé liéu t&r trudc chang cap
cang. Sau khi du diéu kién cdp cang va
dwoc van chuyén vao noi dia, van nén
cO lyc lwong giam sat 16 hang nay cho
dén khi chung duogc xtt ly dé€ phong
ngtra cting nhuw kip thoi phat hién va x&
ly cac vi pham. Tt kinh nghiém ctia mot
sO nuwdc phat trién va dang phat trién
phu hop véi thuc tién cua Viét Nam, c6
thé chon mot s ctra khiau nhat dinh cho
phép nhap khau phé'liéu d€ cé thé kiém
soat tot hon sd luwgng phé'liéu da nhap
khau vao Viét Nam nhu da 4p dung
d6i v6i viéc nhap khau 6 t6 da qua s

dung®.

Tong keét lai, d€ tang cwong hiéu qua
thuc thi phap luat moéi truong Viét Nam
thong qua noi luat hoa Cong wdc Basel
1989, 16 rang khong chi ding ¢ viéc hoan
thién quy dinh phap luat vé kiém soat van
chuyén chat thai nguy hai xuyén bién gidi
ma can tiép tuc xay dung co ché to chuc
thiec hién cac quy dinh phap luat nay trén
thuc tién, dap Gng yéu cau phat trién bén
vitng ma Dang va Nha nudc Viet Nam da
datra./.

2 Quyén Luu, Nhitng quy dinh c6 hiéu Iwec thi hanh
ttr thang 8 nam 2017, dang tai: 31/7/2017, truy cap
06/8/2017, link: http://www.moit.gov.vn/

3 Thong tu lién bo sd 03/2006/TTLT-BTM-BGTVT-
BTC-BCA, Thong tw s& 25/2010/TTLT-BCT-BGTVT-
BTC ngay 14/06/2010
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