HOAN THIEN CAN CU PHAP LY CHO TOI CHONG NGUOI THI HANH
CONG VU KHI NGUGI THI HANH CONG U BI GAY THUGNG TiCH

NGO VAN LUONG"

Trén co s6 nhitng vin dé Ii ludgn va thuc tién vé gidi quyét cdc vu dn
hinh sy vé t¢i chong nguoi thi hanh céng vu, bdi viét chi ra mot s bdt
cdp va nhdn thitc khong thong nhdt trong dp dung phdp ludt, dong thoi
chi ra mot s6 vin ban hudng dan dp dung, kién nghi cdc bién phdp khdc
phuc dé ddp iing yéu ciu phong ngira va ddu tranh véi cdc tdi pham nay
trong thyc tién.

Tir khéa: Toi chong nguoi thi hanh cong vu, gy thuong tich, hanh vi
chéng nguoi thi hanh céng vu.

On the theoretical and practical basis for settling criminal cases
on resisting persons in the performance of their official duties, this
article analyzes some inadequate issues and inconsistencies in the
applications of the law, together with provides some guiding documents
concerning the application of the law provisions, and provides some
recommendations to meet the requirements of preventing and combating

these crimes in the practice.

Keywords: The crime Resisting persons in the performance of
their official duties, injuring, the action of resisting persons in the
performance of their official duties.

€ phong ngtra, ngan chan va x& ly
D hanh vi chdng nguoi thi hanh cong

vu; diéu kién bao dam; ché do,
chinh sach d6i véi nguoi thi hanh cong vu,
nguoi trye tiép tham gia ngan chan hanh
vi chong nguoi thi hanh cong vy, dam
bao duy tri trat tw tri an cho xa hoi. Phap
luat hinh sy Viét Nam da quy dinh trach
nhiém phép ly ddi véi nguoi cd hanh vi
chong nguoi thi hanh cong vu ngay tte khi
ban hanh B0 luat hinh sy ( BLHS) dau tién
(Diéu 205 BLHS nam 1985). Trén co s& ké
thira tw teong caia BLHS nam 1985, BLHS
nam 1999 da quy dinh tdi chong nguoi thi
hanh cong vu tai Diéu 257 da cu thé hon, rd
rang hon, thé hién day dua tinh chat nguy
hiém cua t6i pham nay, tir d6 d€ ra duong
161 xtt ly phtt hop hon. Cu thé, khoan 1 Diéu
257 BLHS nam 1999 quy dinh va duoc giit
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nguyén theo quy dinh tai khoan 1 Biéu 330
BLHS nam 2015: “Nguoi nao dung vii lwec, de
doadung vii lwc hodc dung thi doan khdc can
tré ngueoi thi hanh cong vy thuwc hign cong vu
cua ho hodc ép budc ho thuwc hign hanh vi trdi
phdp lugdt, thi bi phat cdi tao khong giam giie
dén ba nam hodc phat tu tir sau thang dén ba
nam”. Qua dod, c6 thé hiéu toi chong nguoi
thi hanh cong vu la hanh vi dung vi Iy, de
doa dung v luc hodc dung cac thu doan
khac nham can tré nguoi thi hanh cong
vu thiee hién cong vu cua ho ciing nhu ép
budc ho phai thiec hién hanh vi trai phap
luat, gay tré ngai dén hoat dong quan ly
hanh chinh ctia cac co quan nha nudc.

Dé xtt ly vé tdi chong nguoi thi hanh
cong vy, Chinh phu va cac nganh tw phap

* Thac si, Phé Vién truéng VKSND thanh phé Cao
Lanh, tinh Dong Thdp
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Trung wong da c6 nhiéu huéng dan thuc
hién. Cuy thé nhuv Nghi quyét s6: 04-NQ/
HDTP ngay 29 thang 11 nam 1986 ctia Hoi
ddng tham phan Toa an nhan dan t6i cao
hwéng dan 4p dung mot s& quy dinh trong
phan t6i pham ctia B6 luat hinh su (Nghi
quyét 04-NQ/HDTP ngay 29-11-1986);
Coéng van s6 03-TATC ngay 22/10/1987
ctia Toa 4n nhan dan t8i cao huéng dan
vé Diéu 109 B0 luat hinh su; Nghi dinh so:
208/2013/ND-CP ngay 17 thang 12 ndm
2013 cua Chinh phu quy dinh cac bién
phdp phong ngtta, ngadn chan va x& ly
hanh vi chong nguoi thi hanh cong vuy; ...

Trong d6, van dé xu ly ddi véi nguoi
thuc hién hanh vi pham t6i chong nguoi
thi hanh cong vu da gay thuong tich cho
nguoi thi hanh cong vu cling da huong
dan, tuy nhién cho dén nay van con nhiéu
quan diém chwa thong nhat.

Dé thuan lgi cho viéc nghién ctru, tac
gia xin dwa ra tinh hudng: Luc 23 gio ngay
20/6/2018, t6 tuan tra Cong an TPCL phat
hién Nguyén Van T va Nguyén Van C diéu
khién xe mo t6 phdng nhanh, c6 dau hiéu
vi pham phdp luat (do trén duong bat
trom ché di tiéu thu) nén dong chi N va
M la can bd doi canh sat giao thong duoi
theo yéu cau T va C ngiing xe d€ kiém tra.
Khong chdp hanh hiéu lénh, T di€u khién
xe bo chay, C dung sting c6 kich dién ban
vao dong chi N gay thuwong tich 2%. Qua
tinh huéng trén, hién c6 nhiéu quan diém:

- Quan diém tht nhat cho rang hanh
vi ctia H cau thanh 02 t6i, d6 la toi “Chong
nguoi thi hanh cong vu” theo khoan 1 bieu
330 BLHS nam 2015 va t6i “C0'y gdy thuong
tich” theo diém a va k khoan 1 biéu 134
BLHS ndm 2015 véi tinh tiét hung khi nguy
hiém va vily do cong vu ctia nan nhan.

- Quan diém thtt hai cho rang hanh vi
cua H chi cdu thanh t6i “C6 'y gay thuong
tich” theo diém a va k, khoan 1 Diéu 134
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BLHS nam 2015 véi tinh tiét hung khi nguy
hiém va vi ly do cong vu ctia nan nhan.

- Quan diém tht ba cho rang hanh
vi cua H chi cdu thanh t6i “Chdng nguoi
thi hanh cong vu” theo khoan 1 biéu 330
BLHS nam 2015.

Vé6i hanh vi trén H phai chiu trach
nhiém hinh sy nhu thé nao? Theo tac gia
binh Vin Qué, nguyén la Chanh toa hinh
su Toa 4n nhan dan t6i cao thi: vé thuc tién
xét xtr d61 v6i hanh vi chong ngwoi thi hanh
cong vy, néu gay thwong tich cho nguoi thi
hanh cong vu c6 ty 1¢ thuong tat tir 1% trd
1én, thi nguoi pham tdi bi truy ctru trach
nhiém hinh su vé t0i cd y gay thuong tich
hodc gay ton hai cho stec khoé nguoi khac,
ma khong bi truy ctru trach nhiém hinh
su vé t0i chong nguoi thi hanh cong vu®.
Cu thé, tai Cong van sd 220/VKS-P1 ngay
29/4/2014 Vién kiém sat nhan dan tinh Bén
Tre vé viéc huéng dan xt ly hanh vi gay
thuong tich cho ngwoi thi hanh cong vy,
da huong dan cac huyén, thi, thanh trong
tinh c6 néi dung: “Néu hanh vi chong nguoi
thi hanh cong vu chi s dung tay, chan xo0
day, dam, dd... hoan toan khong sir dung hung
khi nguy hiéim nhwng gdy ra thwong tich cho
ngueoi dang thi hanh cong vu voi ty I¢ thwong
tat duwdi 11%; thi xwe Ly vé t0i “Chong nguoi
thi hanh cong vu” theo Diéu 257 BLHS; Néu
hanh vi chong nguwoi thi hanh cong vu co sir
dung hung khi nguy hiém gdy thwong tich cho
ngueoi dang thi hanh cong vu voi ty I¢ thwong
tat dwoi 11%; thi xie ly hanh vi nay vé tgi “Co’
y gdy thuong tich” theo diéin a, diém k khodn
1 Diéu 104 BLHS” .

Chung ta biét rang, hanh vi chéng
nguoi thi hanh cong vu xam pham dén
viéc thiec hién nhiém vu ctia nhitng ngwoi
dang thi hanh cong vu va thong qua dé
xam pham dén hoat ddng ctia Nha nudc

'Pinh Van Qué, Binh ludn chuyén siu phin cdc tgi
pham, tap VIII, NXB TPHCM, T11.
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vé quan ly hanh chinh trong linh viec thi
hanh nhiém vu cong. D6i tuong tac dong
ctia hanh vi pham t6i la nguwoi thi hanh
cong vu. Con hanh vi pham t6i ¢ y gay
thwong tich xam pham dén khach thé la
quyén bat kha xam pham vé than thé cua
con ngwoi dwoc phap luat hinh s bao vé.
Doi tugng tac dong ctia hanh vi pham t6i
la than thé ngwoi khac. Vé dong co muc
dich pham t6i, nguwoi pham t0i dung vii
lic nham can trd nguoi thi hanh cong vu
dé nguoi thi hanh cong vu khong thuce
hién dugc nhiém vu ctia minh hodc ép
budc ngwoi thi hanh cong vu thuc hién
hanh vi trai phap luat. Hanh vi dung vi
lec gay ra hau qua dén dau thi nguoi
thue hién hanh vi phai bi x ly dén day.
Nhu phan tich néu trén khéach thé bi xam
hai cua hai t0i la hoan toan khac nhau.
Do6i véi toi Chong nguoi thi hanh cong
vu, khach thé la xam pham dén viéc thuc
hién nhiém vu cta nhitng nguoi dang
thi hanh cong vu va thong qua d6 xam
pham dén hoat dong cua Nha nudc vé
quan ly hanh chinh trong linh vuc thi
hanh nhiém vu cong.

Déi vdi tdi cd y gay thuong tich, khach
thé la quyén bat kha xam pham vé than
thé ctia con nguoi dugce phap luat hinh sy
bao v¢, khach thé nay dwoc BLHS bao vé
khi bi xam hai dang ké. Trong treong hop
chdng nguoi thi hanh cong vu gay thuwong
tich dwdi 11% néu duoc khoi to theo diém
k khoan 1 Diéu 104 BLHS thi ¢4 thé dan
dén viéc ngwoi bi hai rat don yéu cau khoi
t0 va vu an phai duoc dinh chi theo diéu
155 BLTTHS nam 2015, Itic nay hoat dong
dung d4n 1a viéc thuc hién nhiém vu cta
nguoi thi hanh cong vu va cao hon la hoat
dong ctia Nha nudc vé quan ly xa hoi,
quan ly nha nedc khong dwoc bao vé.

Trong khi d6, tai Muc 5 chuwong 2 Nghi
quyét s6 04-NQ/HDTP quy dinh “Néu
nguoi pham t6i giét nguoi thi hanh cong vu,
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thi ho bi xir ly vé ti giét nguoi theo Diéu 101
khodn 1 diém c; néu ho giy thwong tich hodc
gdy ton hai cho sitc khoe ciia nguoi thi hanh
cong vu, thi tiy tinh tiét cua vu dan, ho bi xir
ly theo Diéu 109 khodn 2 diém b (gdy thwong
tich hodc ton hai cho sikc khde) hodc theo Diéu
109 khodn 3 (gdy cd tdt ngng hodc dan dén
chét nguwoi)”. Va cling tai Muc 5 chuong
2 Nghi quyét s6: 04-NQ/HDTP ciung da
huéng dan: “Ty 1¢ thuong tich tir 10% tré
xudng, khong gay co'tat, la thwong tich nhe”.
D€ ap dung thong nhat trong toan nganh,
Toa an nhan dan tdi cao da ban hanh Coéng
van s& 03-TATC ngay 22/10/1987 hudng
dan vé Diéu 109 Bo luat hinh sy, trong d6
cu thé d6i véi hanh vi “DE€ can tré nguoi
thi hanh cong vu hodc vi ly do cong vu
ciia nan nhan” la tinh tiét cadu thanh co
ban ciing la cau thanh ting nang doi voi
t0i c0'y gay thuwong tich hodc gay ton hai
cho sttc khoe cua nguoi khac. Toa an t6i
cao da hudng dan: Trong treong hop dé€
can tro nguoi thi hanh cong vu hodc vi ly
do cong vu ctia nan nhan ké pham t6i bi
xt phat theo khoan 2 Biéu 109 BLHS. Ké
dung v luc chdong nguoi thi hanh cong
vu ma khong gay thwong tich hoac khong
gdy ton hai cho stic khoé ctia nan nhan
hay gay thuong tich khong dang ké, gay
ton hai khong déng ké cho stic khoé cua
nan nhan, thi bi x phat theo Diéu 205 B
luat hinh su vé tdi chong nguoi thi hanh
cOng vu.

Tt co so ly luan va quy dinh phap
luat d6, cho thay rang quan diém tht 3 1a
c6 can ci, vira dung tinh than cua phap
luat vita dam bao dugc hoat dong cua
Nha nudc vé quan ly hanh chinh.

Tuy nhién, duwdi goc do nghién ctru
phdp luat thdy rang lién nganh Trung
wong can tap hop, hé thong lai cac hudng
dan trén d& ban hanh mot cach tap trung
va thong nhat dé€ phap luat duoc thuce thi
mot cadch nghiém chinh va thong nhat ./.
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