MOT SO VUONG MAI} BAT CAP CUR CAC QUY DINH

VE XU LY TAI SAN BAO DAM TRONG HOAT DONG MUA BAN NO

CUA TO CHUC TiN DUNG VA KIEN NGHI SUR DOI

KHUC THIPHUONG NHUNG"

Trong nhiing nim gan ddy, no xdu va gidi quyét no xdu la chu dé dugc
quan tdm dang ké. Cdc co quan nhd nudc cé tham quyén cung vdi hé thong ngan
hang da nd luc trién khai dong b cdc gidi phdp dé gidi quyét van dé nay nham
x1r j ng xdu, thu hoi von, lam tan “cuc mdu dong” cia nén kinh té. Trong sé cdc
gidi phdp khdc nhau thi xit ljj tai san bdo dam dé thu hoi no van duoc xem la
gidi phdp co bdn, phd bién. Chinh vi I dd, trong nhiing ndm vita qua, phdp ludt
vé xit Ij tdi san bdo dam di dwoc ban hanh tuong d6i ddy di, tao hanh lang
phdp 1y cho hoat dong nay Tuy nhién, qua thyc tién dp dung dd boc 1o khong
it nhitng vuéng mdc, bat cdp tir nhiéu nguyen nhdn khdc nhau ddc biét la tir co
ché’phdp lj. Do dd, dé hoat dong xit ljj tdi sdn bdo dam duoc tién hanh hiéu qud
doi hoi hé thong phdp ludt phdi cé nhiing sita d6i, bé sung cho phi hop v6i tinh
hinh va nhu cau thuc tién.

Tir khéa: Xk lyj tdi san bao dam, xit j no xdu, mua bin no.

In recent years, bad debt and bad debt settlement have still remained
as a topic attracting considerable concern. The competent authorities,
together with the banking system, have made a huge effort to address this
problem by implementing different solutions synchronously in order to
deal with bad debts, recover capital, and dissolve the “blood clots” of the
economy. Among the solutions, collateral handling for recovering debt is
still considered as the basic and popular one. Therefore, recently, the law
on the disposals of secured assets has been issued relatively sufficient,
which creates a legal corridor for these activities. However, throughout
the practical application, it has revealed itself with many obstacles and
inadequacies derived from many different causes, especially from the
legal mechanism. Therefore, in order to effectively dispose the secured
assets, the legal system must acquire some amendments and supplements
to meet with the practical situation and requirements.

Keywords: Disposals of secured assets, disposals of bad debt, debt
purchase and sale.

w ly tai san bao dam tién vay la
mot giai doan cua bao dam tién
vay bang tai san, giai doan thuc
hién céc bién phap d6i véi tai san bao
dam nham thu héi khoan no ma td chiic
tin dung da cho vay khi c6 s¢ vi pham
nghia vu cua khach hang vay, bén bao
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lanh theo nhitng cam két tai hop dong tin
dung, hop dong bao dam tién vay™®.

* Thac si, Khoa Phdp lugt Dan sy va Kiém sdt Dan
su, Truong Pai hoc Kiém sdt Ha Noi

! Lé Thi Thu Thuy (2006), Cac bién phap bao dam
tién vay bdng tai san ctia cac TCTD (Sach chuyén
khao); Nxb Tu phap, Ha No6i
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Nhu vay, muc dich cua viéc xt¢ ly tai
san bao dam kha r6 rang. Tuy nhién, dé
dat dwoc muc dich thi doi hoi qua trinh
xtt ly tai sdn bao dam phai co6 hiéu qua.
Tu trwdc dén nay, lam thé nao dé xay
dung dwoc mot co ché linh hoat, chu
dong cho cac chu thé khi xt ly tai san
bao dam ludn la van dé dwoc quan tam.
Thuyc té cho thay, da s6 cac khoan vay
ma td chttc tin dung cung cap cho khach
hang thi déu c6 tai san bao dam thong
qua bién phap bao dam thuc hién nghia
vu la cam c6 hodc thé chdp. Va khi dén
han trd no nhung khach hang khong
thuc hién nghia vu ctia minh (cac khoan
ng qua han) thi t6 chic tin dung sé chu
dong lwa chon mot trong cac phuong
thttc sau day dé xa ly khoan no qua
han nhuw: (i) Trich lap du phong rui ro;
(ii) Thu hoi truc tiép va thong qua ban
phat mai tai san bao dam no¢ vay; (iii)
Ban ng; (iv) Co cau lai ng, xéa ng; hoac
(v) Khoi kién tai Toa an hodc Trong tai.
Trong d6, phuong thitc thu hoi truc tiép
va thong qua ban phat mai tai san bao
dam no vay hay ndi cach khac la khai
thac va thanh ly tai san bao dam cho
khoan vay van dang la mot trong nhiing
phuong thitc dugc cac t6 chie tin dung
wu tién ap dung. Tuy nhién, khi t8 chic
tin dung st dung phwong thitec nay dé
thu hoi no cting gap khong it kho khan,
dac biét la nhitng quy dinh han ché vé
quyén cua to chtee tin dung khi xt ly d6i
voi tai san bao dam la cac bat dong san
- mot loai tai san bao dam dang chiém ti
1€ 16n trong tong du ng. Theo Thoi bao
Ngan hang, trong tong du no cta toan
nén kinh té cd 72% dw no co tai san bao
dam, trong dé 66% la tai san bao dam
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bang bat dong san. Néu tinh trén tong
s no xau cua toan hé thong ngan hang
thi cé téi 57% tai san bao dam la bat
dong san®.

Cing chinh vi 1€ d6 ma phuong
thirc ban khoan no dé thu hdi vén vay
dang chu yéu dwoc ap dung do6i voi
nhttng khoan no dwoc coi la no xau
va tai san bdo dam cua khoan n¢ nay
thueong la cac bat dong san. Theo do,
khi t& chtrc tin dung ban khoan no nay
cho bén mua no thi cac bén thuong thoa
thuan vé viéc ban khoan no va tai san
bao dam cua khoan ng¢. Khi d6, quyén
doi no va cac quyén khéc lién quan dén
khoan n¢ duwgc chuyén cho bén mua no.
Do vay, ché€ dinh vé xt ly tai san bao
dam tién vay ciing chinh la nhitng quy
pham dwgc st dung khi xt¢ ly tai san
bao dam trong hoat dong mua, ban n¢
cua td chuc tin dung.

1. Tong quan phap luat vé xi 1y tai
san bao dam trong hoat dong mua ban
ng cta to chirc tin dung

Truéc day, quy dinh vé bao dam
tién vay cua to chtec tin dung duogc ghi
nhan trong Nghi dinh 178/1999/ND-
CP ngay 29/12/1999 va Nghi dinh s&
85/2002/ND-CP ngay 25 thang 10 nam
2002 vé stra d6i, bd sung Nghi dinh
178/1999/ND-CP. Dong thoi, viéc xa
ly tai san bao dam d€ thu hoi ng vay
ctua to chtc tin dung dugc hudng dan
cu thé tai Thong tw lién tich s& 03/2001/
TTLT/NHNN-BTP-BCA-BTC-TCDbC

! Tang thanh khoan cho tai san thé chap, cap nhat
ngay 27/6/2014, http://saigondautu.com.vn/ngan-
hang/tang-thanh-khoan-cho-tai-san-the-chap-14764.
html
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ngay 28/4/2001 gitta Ngan hang nha
nuwdc, BO Tw phap, B6 Cong an, Bo Tai
chinh va Téng cuc dia chinh va Thong
tw lién tich s6 02/2002/TTLT/NHNN -
BTP ngay 05/02/2002 gitta Ngan hang
nha nuwdc, Bo6 Tu phap huéng dan thuc
hién Quyét dinh s& 149/2001/QD - TTg
ngay 05/10/2001 ctia Tha tuéng Chinh
phu vé thu tuc ban tai san bao dam,
cong ching, chitng thuc van ban ban
tai san va giao tai san cho cac ngan
hang thwong mai theo ban an, quyét
dinh cta Toa 4n cung véi cac van ban
phap luat khac nhw: B luat dan sy nam
1995; Luat cac T6 chtc tin dung nam
1997; Luat Dat dai ndm 1993 va cac van
ban phap luat cé lién quan khac.

Hién nay, x¢t ly tai san bao dam
trong hoat dong mua, ban ng cua to
chttc tin dung duoc quy dinh tai Bo luat
dan su nam 2015; B luat td tung dan
st nam 2015; Luat Dat dai nam 2013;
Luat cac To chtrc tin dung nam 2010;
Nghi quyét 42/2017/QH14 vé Thi diém
xtt ly ng xau cta cac t6 chttc tin dung;
Nghi dinh 163/2006/ND-CP cta Chinh
phu ngay 29/12/2006 vé giao dich bao
dam; Nghi dinh s6 11/2012/ND-CP
ngay 22/02/2012 ctia Chinh phu vé stra
d6i, bd sung mot s6 diéu cua Nghi dinh
163/2006/ND-CP; Nghi dinh 83/2010/
ND-CP vé déang ki giao dich bao dam;
Nghi dinh s& 05/2012/ND-CP vé stra
d6i, bd sung mot s6 di€u cua cac Nghi
dinh vé Pang ki giao dich bao dam;
Thong tu lién tich s6 16/2014/TTLT/
NHNN-BTP-BTNMT ngay 06/06/2014
gitta Ngan hang nha nwdc, Bo Tu phap,
Bo Tai nguyén va Moi treong hudng

40 KhoahocKiémsat

dan chi tiét viéc xtr ly tai san bao dam
ctia bén nhan thé chdp va mot sd van
ban phap ly co lién quan khac.

Nhu vay, qua trinh xt¢ ly tai san bao
dam trong hoat dong mua, ban no cua
t0 chtc tin dung bén canh viéc tuan thu
cac nguyén tac, trinh ti chung dwoc quy
dinh trong phap luat dan sy con chiu su
diéu chinh béi phap luat chuyén nganh.
bé'ly giai vé su “cong phu” cua hé thong
phap luat vé xt ly tai san bao dam trong
hoat ddng mua, ban no ctua to chic tin
dung thi c6 thé ndi rang vi xt¢ 1y tai san
bao dam la mét trong s6 cac linh vuc luén
ludn gianh duoc sy quan tam dang ké tir
trede cho dén nay, dac biét la trong boi
canh khi ma ti 1€ no xau cta cac to chitc
tin dung ngay cang tang cao. Do vay, dé
xtt ly mot cach hiéu qua cac khoan no
xau, dua ti 16 no xau ctia cac to chic tin
dung vé ngudng an toan dong thoi khoi
thong nguoén von tin dung ngan hang,
tao di€u kién thuan lgi cho viéc ti€p can
ngudn von tin dung ngan hang ctia cac
doanh nghiép, nén kinh t€ thi bén canh
cac giai phap khac doi hoi dong thoi phai
tao hanh lang phap ly du manh cho viéc
xtr Iy tai san bao dam trong thuec tién.

2. M6t s6 vuedng mac, bat cap

Thyc tién thoi gian qua cho thay, bén
canh nhitng thanh tuu da dat duwoc thi
viéc xtz ly tai sdn bao dam trong hoat dong
mua ban ng cua td chirc tin dung van con
c6 nhitng ton tai. Dac biét la trwede khi ¢
Nghi quyét 42/2017/QH14 thi viéc xtr ly tai
san bao dam ctia to chirc tin dung; to chirc
mua, ban ng (sau day goi chung la ngwoi
xtt ly tai san bao dam) gap khong it kho
khan, trd ngai xuat phat tir nhiéu nguyén
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nhan khac nhau, dac biét la nhitng vudng
mac, bat cap ctia co ché phéap ly. Cu thé
nhu sau:

M@t la, vweéng mic, bat cdp trong quy
dinh vé thu giir tai san bdo dam dé xir ly

Quy trinh thu gi® tai san bao dam dé
xt ly theo quy dinh tai Diéu 63 Nghi dinh
163/2006/ND-CP duoc ap dung chung cho
cd hai loai tai san bao dam la dong san va
bat dong san. Tuy nhién, d6i véi tai san
bao dam la dong san (dac biét la tai san
la cadc phuong tién van tai) thi nguoi xt
ly tai san kho c6 thé thu gitr dugc tai san
d6 néu khong co s phéi hop, hd tro tich
cuee cua lue lwong cong an va chinh quyén
dia phuong. Trong khi d¢, trén thuc t&
thi cac co quan cong an va chinh quyén
dia phuong chwa thuc su quyét liét phoi
hop, hd tro ngwoi xtt ly tai san bao dam
thuc hién quyén thu git tai san bao dam
khi ho ¢6 yéu cau. Han ché nay xuat phat
ttt chinh quy dinh ctia phap luat khi quy
dinh co quan cdng an, Uy ban nhan dan
cap xa chi tham gia d€ gitr gin an ninh,
trat tir, bao dam cho nguoi xt ly tai san
thuc hién quyén thu gitt ma khong tham
gia thu hoi tai san bao dam cung nguoi xtr
ly tai san. Khong nhitng vay, quy dinh néu
trén con chua thé hién ro co ché, cach thirc
d€ co quan coéng an, Uy ban nhan dan cap
xa tham gia gitt gin an ninh, trat tu.

Lién quan dén viéc thu gitt tai san
bao dam dé€ xa ly, Biéu 301 Bo luat dan
st nam 2015 ctng quy dinh: “Truong
hop nguoi dang itk tai san khong giao tai
san thi bén nhin bdo dam cé quyén yeu ciu
Toa dn gidi quyét, trie trwong hop ludt lién
quan c6 quy dinh khdc”. V6i quy dinh nay
thi mot nguy co kho cé thé tranh khoi la
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hau hét cac tranh chap tin dung dwogc bao
dam bang tai san déu phai khéi kién ra
Toa an. C6 thé nodi, quy dinh trén 1a mot
budc lui vé quyén cta bén nhan bao dam
trong phap luat vé giao dich bao dam
khi v6 hinh chung da dwa bén xt ly tai
san bao dam vao thé'bi dong, anh huéng
khong nho dén quyén loi ciia chu thé nay
khi phai chiu ton kém chi phi tir viéc khoi
kién, thoi gian, von bi ton dong, nhing
thay d6i do viéc bién dong tai san bao
dam, tham chi c6 nguy co cao lam giam
sut gid tri cua tai san bao dam khién cho
qua trinh xt¢ ly thu héi ng khong dat duoc
hiéu qua nhv mong muodn.

Khac phuc bat cap nay trong quy
dinh cta B luat dan sy nam 2015, Nghi
quyét sd 42/2017/QH14 vé Thi diém xu ly
no xau cua cac td chire tin dung, tai khoan
1 Diéu 7 da quy dinh: “....Triong hgp bén
bdo dam, bén giir tai san khong giao tai sin
bdo dam cho t0 chikc tin dung, chi nhinh ngén
hang nwéc ngoai, to' chitc mua bin, xir 1y ng
xdu dé xir 1y thi t6 chike tin dung, chi nhinh
ngdn hang nwéc ngoai, t6 chivc mua bin, xir
Iy ng xdu dwoc thu giie tai san bdo dam theo
quy dinh tai Diéu nay”. Tuy nhién, quy dinh
nay moi chi giéi han ap dung cho mét s6
chu thé theo quy dinh tai Diéu 2 cta Nghi
quyét va khi théa man day da cac diéu
kién dwgc quy dinh tai khoan 2 biéu 7
Nghi quyét cling nhu cac diéu kién khac
co lién quan theo cac truong hop da duoc
xac dinh. Trong khi d6, theo quy dinh
tai Thong tu s6 09/2015/TT-NHNN ngay
17 thang 7 ndam 2015 quy dinh vé hoat
ddng mua ban no cta t6 chic tin dung,
chi nhanh ngan hang nudc ngoai thi chu
thé tham gia vao hoat ddng mua no tuong
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doi da dang nhung véi cac quy dinh hién
hanh thi khong phai tat ca cac cha thé do
dang duoc hudng quyén “dugc phép thu
gite tai san bao dam d€ xi ly”. Chinh vi 1é
d6 ma thuc t€'hién nay kho c6 thé thu hut
dugc cac nha dau tu vao linh vuc nay gop
phan hinh thanh thi truong mua, ban no
theo dung nghia.

Hai la, vwedng mdc, bat cdp tie quy dinh
vé dinh gid tai san bdo dam khi tién hanh xir ly
tai san bdo dam cua khodn vay

Viéc dinh gia tai san bao dam khi
thuc hién x ly cling 1a mot trong nhitng
van dé dé 1am phat sinh tranh chap gitra
bén nhin bao dadm va bén bao dam. Vé
nguyén tac, cdc bén cé thé thoa thuan véi
nhau d€ dinh gia gia tri cta tai san bao
dam khi x ly. Néu khong thoa thudn
dwoc thi cd thé thué mot to chirc cd chite
nang dinh gid chuyén nghiép va doc lap
dé dinh gia tai san bao dam can xt ly. Tuy
nhién, trén thuc t& c6 nhiéu treong hop
bén xtt ly tai san va bén bao dam khong
thoa thuan dwoc vé viéc lwa chon t0 chitc
dinh gia nao. Va néu nhu bat cap ¢ Nghi
dinh s6163/2006/ND-CP va Nghi dinh s&
11/2012/ND-CP la chwa ¢6 quy dinh cu thé
vé viéc cha thé nao c6 quyén lya chon co
quan tham dinh gia trong truong hop néu
trén thi dén Thong tu lién tich s6 16/2014/
TTLT/NHNN-BTP-BTNMT tai Diéu 10 da
quy dinh: “1. Trwong hop bén bdo dam va
bén nhdn bao dam cé thoa thudn vé viéc ban
tai san bdo dam khong qua ddu gid va khong
c6 thoa thudn khic vé viéc xdc dinh gid ban tai
san thi viéc dinh gid ban tai san bao dam duwoc
thwc hién nhw sau: a) Bén nhdn bdao dam va
bén bdo dam thoa thudn vé gid ban tai san bdo
ddm bang vin ban. Trong treong hop khong
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thoa thudn dwgc gid ban tai san thi bén bio
dam c6 quyén chi dinh co quan, t6 chitc c6
chiec ndng tham dinh gid dé xdc dinh gid bin
tai san trong thoi han muwoi lam (15) ngay,
ké’ tir ngay khong thoa thudn dwoc gid bin.
Sau thoi han muwoi lam (15) ngay, néu bén bdo
dam khong chi dinh co quan, t6 chikc cd chikc
ning tham dinh gid thi bén nhin bdo dam c6
quyén chi dinh co quan, t6 chirc c6 chirc ning
thim dinh gid d¢ xdc dinh gid ban tai san. Chi
phi thué co quan, t6 chitc ¢6 chikc ning thim
dinh gid dwoc tinh vao chi phi xw ly tai san
bdo ddm...”. C6 thé ndi rang, quy dinh nay
da phan nao khac phuc duoc viedng mac
caa Nghi dinh 163/2006/ND-CP va gop
phan bao vé quyén, 1oi ich hop phap cua
bén xtt ly tai san bao dam va bén bao dam.

Tuy nhién, voi tai san bao dam la
quyeén st dung dat ma nguoi st dung dat
duoc nha nudc trao quyén st dung dat
thong qua hgp dong cho thué quyeén sw
dung dat thi viéc dinh gia gid tri tai san
bdo dam trong tredng hop nay van con
gdp nhiéu khé khan do chua c6 can ct
xac dinh gia thi treong déi véi tai san nay
trong khi hién nay dang c6 hai co ché d€
dinh gi d6i véi tai san la quyén st dung
dat d¢ la: (i) Khung gia do co quan nha
nudc c6 tham quyén ban hanh va (ii) Gia
theo thoa thudn cua cac chua thé c¢é quyén
stt dung dat khi chuyén nhuwong, cho thué
dd6i véi cac chu thé khac.

Ba la, vieéng mic, bat cdp tie quy dinh vé
phwong thikc xie 1y tai san bdo dam theo thoa
thudn

Nghi dinh s6 163/2006/ND-CP tai
biéu 59 da quy dinh vé€ cac phuong thic
xtt ly tai san bao dam theo thoa thuan
bao gom: (i) Bin tai san bdo dam; (ii) Bén
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nhdn bdo dam nhin chinh tai san bdao dam
dé’ thay thé’ cho viéc thwc hién nghia vy ciia
bén bao dam; (iii) Bén nhin bao dam nhin cdc
khoan tién hodc tai san khdc tir ngueoi thir ba
trong truwong hop thé chdp quyeén doi no; (iv)
Phirong thirc khéc do cdic bén thod thudn. Quy
dinh néu trén kha rd rang dé€ cac bén cé
thé cung thoa thuan lya chon xw ly tai san
bao dam ctia khoan vay. Tuy nhién, khi
ap dung cac phuong thttc nay trén thuc
té'lai dang gap phai khong it nhitng kho
khan do thiéu cac quy dinh dwa ra can ct
10 rang do6i véi viée xir ly tai san bao dam
trong cac treong hop dé. Chang han nhuw
ddi v6i phuwong thirc bén nhan bao dam
nhan chinh tai san bao dam dé thay thé
cho viéc thiec hién nghia vu ctia bén bao
dam thi hién nay van chua cé bat ki huéng
dan cu thé nao vé trinh ty, tht tuc khi
ap dung phuong thitc nay. Cing twong
te nhu vay doi véi truong hop ap dung
phuong thitc ban tai san bao dam, dac biét
khi tai san bao dam la quyén st dung dat
thi phdp ludt hién hanh con thiéu cac quy
dinh hudéng dan trinh tuw, tha tuc dang ki
chuyén quyeén st dung dat khi bén nhan
bao dam xtt ly loai tai san nay.

Bon la, vwéng mic khi thuec hién ding ki
quyén so hitu, quyén st dung tai san bao dam
ma bén nhin bio dam nhin dé thay thé cho
nghia vy trda ng cua bén bdo dam

Nghi dinh 163/ND-CP tai khoan 2
biéu 70 ¢6 quy dinh: “Trong truong hop
tai san bdo dam cé ding ky quyén so hitu,
quyén s dung thi nguoi nhdn chuyén quyén
s¢ hitu, quyén sw dung tai sin do dwoc co
quan nha nwoéc ¢6 tham quyén cap gidy chitng
nhdn quyén so hitu, quyén st dung tai san.
Thil tuc chuyén quyén sé hitu, quyén sir dung
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tai san bdo dam diegc thiec hién theo quy dinh
cua phdp ludt vé diang ky quyén so hitu, quyén
st dung tai san. Trong trieong hop phdp lugt
quy dinh viéc chuyén quyén sé hitu, quyén sie
dung tai sin phdi cé sy dong v bang vin bdn
cua chu s¢ hitu, hop dong mua bdn tai sin
Qitka chu so hitu tai san hodc nguoi phai thi
hanh dn v6i nguwoi mua tai san vé viéc xir ly
tai san bdo dam thi hgp dong cim cd’ tai san,
hop dong thé’ chip tai san dwoc dimg dé’ thay
thé’cho cdc logi gidy to nay.”

Tiép dén, Nghi dinh s6 11/2012/ND-
CP tai khoan 3 biéu 18 cling néu: “Bén
nhdn chinh tai san bao ddm dé’thay thé'cho vigc
thiec hién nghia vy phai xudt trinh vin ban
chirng minh quyén duwoc x 1y tai san bdo dam
va két qua xir Iy tai san bdo diam cho co quan
nha nwéc co tham quyén khi chuyén quyén sé
hitu, quyén sw dung tai san bdo dam”.

Dong thoi, Thong tw s6 16/2014/TTLT/
NHNN-BTP-BTNMT tai khoan 2 Diéu
11 cang quy dinh: “Trueong hop tai sin bdo
dam theo quy dinh cua phap ludt phai ding ky
quyén so hitu, quyeén s dung, sau khi xir lyj tai
san bdo dam, bén nhin bao dam co trich nhiém
ndp ho so chuyén quyén sé hiru, quyén siv dung
theo quy dinh tai khodn 1 va khodn 2 Diéu 12
cua Thong tw nay. Hop dong bdao dam hodc vin
ban thoa thudn khdc vé viéc nhin chinh tai san
bdo diam dé'thay thé'cho viéc thuwc hign nghia vu
cuia bén bao dam dwgc si dung thay thé'cho hop
dong, gidy to, tai lidu chuyén quyén sé hitu,
quyén ste dung tai san bdo dam.”

Quy dinh cua phap luat la nhw vay,
nhung trén thyece t€ viéc dang ki quyén sé
httu, quyén st dung do6i voi tai san bao
dam duogc xt ly, dac biét la d6i véi tai san
bao dam la bat dong san thi con gap rat
nhiéu khé khin, vieéng mac do khong
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it cac van phong ddng ki quyén so hitu
nha va quyén st dung dat khong chap
thuan cdc van ban thay thé cho hop dong
chuyén nhuong quyeén sé hitu, quyén st
dung tai san véi ly do chua c6 huwéng dan
cua cac co quan nha nuwdc c6 tham quyén
nén khong ap dung.
3. M6t vai kién nghi stra d6i

Xuat phat tir nhitng viedng mac, bat
cap néu trén va dé€ thao go nhitng kho
khan d6 thi bén canh viéc phai thuc hién
ddng bd nhiéu giai phap khac nhau, viéc
stra ddi, bo sung cac quy dinh cua phap
luat lién quan dén linh vuc nay 1a hét stic
can thiét. Cu thé la:

Thit nhit, lién quan dén quyén thu
gitt tai san bao dam dé€ xu ly, Biéu 63 cta
Nghi dinh 163/2006/ND-CP can stta d6i,
bd sung theo hudéng md rong quy dinh
lién quan dén pham vi, chttc nang, nhiém
vy, quyén han ctia Uy ban nhan dan cap
Xa va co quan cong an noi tién hanh thu
gilr tai san bao dam cting nhu mé rong
quyén yéu cau cua bén xt ly tai san bao
dam. Theo do, bén xt ly tai san bao dam
khong chi c6 quyén yéu cau co quan cong
an, Uy ban nhan dan cdp xa tham gia dé€
gitt gin an ninh, trat ty ma con cé quyén
yéu cau co quan nha nudce c6 thdm quyén
ap dung bién phap budc bén gitr tai san
bao dam phai giao tai san bao dam cho
bén c6 quyén xtt ly tai san bao dam de
xtr ly.

Thit hai, sau thoi gian thi diém ap
dung Nghi quyét s6 42/2017/QH14 can
stta do6i Diéu 301 BO luat dan sy nam
2015 theo hwéng quy dinh trao quyén
thu gitt tai san bao dam cho bén nhan bao
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dam noi chung, titc la mé rong pham vi
d6i twong ap dung. Theo d6, khi nguoi
dang gitt tai san khong giao tai san thi
bén nhan bao dam c6 quyén ap dung cac
bién phap hop phap d€ thu git tai san
bdo dam dé ma khong nhat thiét phai
khoi kién ra Toa an.

Thi? ba, b6 sung quy dinh dwa ra can
ct dé€ dinh gid theo gia thi treong ddi véi
tai san bao dam 1a quyén st dung dat ma
nguoi st dung dat duoc nha nuwdc trao
quyén st dung dat théng qua hop dong
cho thué quyén st dung dat.

Thit tw, bO sung cac quy dinh d€hudng
dan cu thé d6i véi tling phuong thike xte ly
tai san bao dam theo thoa thuan, trong do
dac biét luvu y dén cac quy dinh vé trinh
tu, thu tuc thuc hién cadc phuwong thirc xtv
ly tai san bao dam do .

Thir nam, can bd sung cac quy dinh
huéng dan vé viéc stt dung van ban thay
thé thay cho hgp dong chuyén nhuong
quyeén s& htu, quyén st dung tai san.

Tém lai, yéu cau phai stta doi, bo
sung co ché phép ly lién quan dén xw ly
tai san bao dadm nodi chung va xtx ly tai san
bao dam trong hoat dong mua ban no ctia
t0 chitc tin dung ndi riéng la hét stic can
thiét nham khac phuc nhitng vuéng mac,
bat cap trong thuc tién 4p dung phép luét.
Doéng thoi, géop phan quan trong trong
viéc bao vé quyén, 1oi ich hop phap cta
cac bén trong quan hé tin dung cting nhu
gop phan phat trién thi truong mua, ban
no nham giai quyét c6 hiéu qua cac khoan
no cua to chie tin dung, gitp khoi thong
dong von tin dung, tao da cho phat trién
kinh té&' xa hoi./.
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