HOAN THIEN PHAP LUAT DOI VGI TRUGNG HOP

BEN DUGC TANG CHO KHONG THUC HIEN BIEU KIEN TANG CHO

KHI BEN TANG CHO DA GIRO TAI SAN

LETHI GIANG"

Doi v6i hop dong tang cho tai san cé diéu kién thi bén duoc ting cho
c6 thé thuc hién diéu kién truéc hodc sau khi nhdn tdi san ting cho. Bai
viét tdp trung phan tich truong hop bén ting cho da chuyén giao tdi sdn
tang cho nhung bén dugc ting cho khong thuc hién diéu kién (khoan 3 Diéu
462 B ludt dan sy (BLDS) nam 2015); qua d6, chi ra nhiing bdt cdp va dinh
huéng hodn thién phdp ludt lién quan dén vin dé nay.

Tir khéa: Diéu kién tdng cho; tdng cho tai san.

Conditional contracts for gifts of property mean a recipient can perform
one or several civil obligations either prior to or after the giving of a gift. The
article focuses on the cases where a recipient fails to perform an obligation
required to be performed after the giving of a gift (clause 3, Article 462 of
the Civil Code in 2015); at the same time, it points out the inadequacies and
brings about the orientations in favor of perfecting the related laws.
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01 véi treong hop bén tang cho
D da chuyén giao tai san ting cho

nhung bén dugc tang cho khong
thuc hién diéu kién thi giai quyét nhu sau:
“bén tang cho co quyén doi lgi tai san va Yeu
cdu boi thuong thiét hai” (khoan 3 Diéu 462
BLDS nam 2015). V€ co ban, tac gia danh
gia day la quy dinh twong do6i hop ly boi
1€ d6i véi treong hop tang cho tai san ¢
diéu kién thi viéc thuc hién diéu kién la
co so dé bén duoc tdng cho nhan tai san
tang cho; do dé, néu bén duogc tang cho
khong thuc hién diéu kién thi tat yéu ho
cting khong duwoc nhan tai san tang cho.
Duwéi goc do la “quyén” nén bén tang cho
c6 thé thuc thi quyén nay bang cach yéu
cau bén duoc tang cho phai tra lai tai san
hoac bén tdng cho khong doi lai tai san
tang cho mac du bén dugc tang cho khong
thue hién diéu kién. Cach thirc hanh x
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nhu thé nao phu thudc hoan toan vao y
chi ctia bén tdng cho tai san. Khoan 3 Diéu
462 BLDS nam 2015 da tao ra co so phap
ly truc tiép dé bén ting cho duoc bao vé
quyeén loi cua minh khi bén duoc téng cho
khong thuc hién diéu kién. Tuy nhién, lién
quan dén quy dinh nay con ton tai mot s6
diém bat cap, vudng mac can duoc hoan
thién sau day:

1. Khoan 3 Diéu 462 BLDS nam 2015
chwa du liéu phuong thic gidi quyét
khi bén dwoc tang cho da thuc hién mot
phén diéu kién.

Thuec t€ ton tai rat nhiéu truong hop
bén dwoc tang cho cé thyc hién diéu kién
nhung chi thuc hién mot phan, trong
tieng khoang thoi gian, dac biét la doi

* Thac si, Khoa Phdp ludt Dan sy, Truong Dai hoc
Ludt Ha Noi
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véi nhitng di€u kién cé thoi gian thuc
hién lau, khong xac dinh dwoc thoi diém
chdm dut nhu diéu kién nudi dudng,
chdm séc... thi quy dinh tai khoan 3 Diéu
462 BLDS nam 2015 chua giai quyét
duoc. Vi du nhu treong hop cha me tdng
cho quyén st dung dat va nha cho con
trai va con dau véi diéu kién la ho phai
nudi dudng dira em bi tam than cho dén
khi chét. Trong thoi gian 8 nam dau ké
ttt khi nhan tai san ho nudi duwdng, cham
s6c chu ddo nhung sau do thi ho bo bé,
tham chi khong cho an uoéng... Trong
vi du nay, nguoi duogc ting cho khong
thuoc treong hop “khong thuwc hién diéu
kién ting cho” ma ho van thuc hién mic
du thuc hién khong day da di€u kién.
Vay mot van dé dwoc ddt ra la néu bén
dugc tang cho da nhan tai san tang cho
va ho c6 thyc hién diéu kién ting cho
nhung thuc hién khong day du (mdi chi
thuwc hién mot phan) thi bén tang cho ¢6
quyén doi lai tai san hay khong? Lién
quan dén ndi dung nay con cd nhiéu
ludng quan diém trai chiéu nhau, cu thé:

(i) Quan diém thir nhdt cho ring,
khoan 3 Diéu 462 BLDS nam 2015 quy
dinh: “Trwong hop phdi thwc hién nghia
vu sau khi tdng cho ma bén dwoc ting cho
khong thwe hién thi bén ting cho co quyén
doi lai tai san va yéu ciu boi thwong thiét
hai”. Theo quy dinh nay, chi khi bén
dugc tang cho “khdéng thwc hién diéu
kién” thi bén tang cho mdi cd quyeén
doi lai tai san. Khong thuc hién di€u
kién dwoc hiéu la bén duwoc tang cho
khong thuc hién bat c¢ mot phan nao
cua nghia vu. Khac véi khong thue hién
diéu kién, thuc hién di€u kién khong
day du la truong hop bén duoc ting
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cho c6 thyc hién mot phan diéu kién
nhung khong thuc hién toan bd diéu
kién nhu da cam két vdi bén tang cho.
Ngay tai Di€éu 351 BLDS nam 2015 ciing
ghi nhan: “Vi pham nghia vu la viéc bén
co nghia vu khong thiwc hién nghia vy ding
thoi han, thiwc hién khong day diu nghia vu
hodc thiwc hién khong diing ndi dung cua
nghia vy”. Nhw vay, Diéu luat nay da
quy dinh treong hop khong thuc hién
nghia vu va truong hop khong thuc
hién day du nghia vu la hai truong hop
riéng biét. Voi lap luan nay thi nhing
ngudi theo quan diém tht nhat khang
dinh rang, khoan 3 Diéu 462 chi quy
dinh quyén doi tai san tang cho cua bén
tang cho khi bén duoc tang cho khong
thuc hién toan bo diéu kién nén néu bén
duoc tdng cho da thuc hién dugc mot
phan diéu kién thi bén tang cho khong
c6 quyeén doi lai tai san.

Quan diém trén chuwa thuc su
thuyét phuc boi 1€, néu nhw thira nhan
bén tang cho khong dugc doi lai tai san
tang cho khi bén dugc tang cho da thuyc
hién mét phan diéu kién thi khong thoa
dang va khong bao vé dugc quyén loi
ctia nguoi tang cho. Luat phap duoc ghi
nhan theo hudng thic day cdc bén nang
cao y thttc trong viéc thuc hién nghia
vu nén néu hiéu khoan 3 Diéu 462 theo
quan diém th nhat thi quy dinh nay
khong nhiing khong thiic day bén duoc
ting cho thyc hién diéu kién tang cho;
thdm chi nguwoc lai con tao diéu kién dé
bén dwoc tang cho chi thuwc hién mot
phan nhoé cua diéu kién ma ho khong
tw nguyén thyc hién toan bd diéu kién.
Boi 1€, bén dwoc tang cho chi can thuc
hién dwoc mot phan diéu kién la bén
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tang cho da khong doi lai duoc tai san
tang cho.

(i) Quan diém thir hai cho rﬁng, vi luat
chi quy dinh chung chung khi bén duwoc
tang cho khong thuc hién diéu kién ting
cho nén phai hiéu viéc khong thuc hién
bao gdm hai treong hop sau day: mot la,
bén duoc tang cho khong thuc hién toan
bd diéu kién; hai la, bén duoc ting cho
khong thuc hién mot phan diéu kién. Do
vay, theo cach ly giai nay thi du nguwoi
duwoc tang cho khong thurc hién toan bo
diéu kién hoac da thuc hién dwoc mot
phan diéu kién nhung khong thuc hién
hét thi nguoi tang cho ludén c¢é quyén doi
lai tai san.

Thuec chat quan diém nay cling chua
thue su giai quyét thau ddo quyeén loi
gitta bén tang cho va bén dwoc tang cho.
Vi néu trong treong hop bén duoc tang
cho da thuc hién mot phan diéu kién
nhung van phai tra lai toan bd tai san
cho bén tdng cho thi diéu nay lam anh
huwong truc tiép dén quyeén loi ctia bén
dwoc tang cho, dac biét d6i véi nhitng
truong hop bén dwoc ting cho da thuec
hién dugc phan 16n diéu kién tang cho
(thwc hién gan xong diéu kién tang cho).
Vidu: A thoa thudn ting cho B cin nha voi
diéu kién B phdi nudi em traila C hoc 4 ndm
Dai hoc. B di chu cdp ddy du tién dn, hoc
cho em trai trong vong 3,5 nam; con nita
ndam cudi cung vi anh em xdy ra miu thudn,
B khong thiec hién diéu kiégn nita. Néu giai
quyét vu vigc nay theo quan diém thir hai,
mdc du B da thwce hién dwoc phin I6n diéu
ki¢n nhung A van cé quyén doi B phdi trd
lai can nha.

Qua viéc phan tich hai quan diém
trén thi c6 thé thdy quan diém thG nhat
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va quan diém th hai ¢ cach giai quyét
hoan toan trai nguwgc nhau doi véi cung
mot van dé; trong khi quan diém thi nhat
thién vé bao vé quyén cho bén duoc tang
cho thi quan diém tha hai lai tuyét doi
hoéa quyén doi lai tai san ctia nguoi tdng
cho. Do vay, ca hai ludng quan diém trén
déu chwa phu hop, chua giai quyét hai
hoa dwoc quyén loi gitta bén tang cho va
bén dugc tdng cho.

Pé hai hoa lgi ich va dam bao su cong
b?!mg gitta bén tang cho va bén duoc tang
cho thi van dé nay nén duoc giai quyét
theo hai treong hop nhw sau:

Mot la, truong hop bén dugc tang
cho da nhan tai san nhung khong thuc
hién toan bd diéu kién thi bén tang cho c6
quyeén doi lai tai san tang cho (treong hop
nay da dwoc ghi nhan tai khoan 3 Diéu
462 BLDS nam 2015);

Hai la, treong hop bén dwoc tang cho
da nhan tai san nhung madi thuec hién mot
phan diéu kién tang cho thi giai quyét
nhu sau: Bén duoc tang cho tinh todn chi
phi (chi phi truc ti€p va chi phi cho cong
stec) da bo ra dé thye hién mot phan diéu
kién va yéu cau bén ting cho chi tra khi
bén tdng cho 14y lai tai san tang cho.

bé dam bao cach hiéu va phuong
thire giai quyét thong nhat cho cac Toa
an, khoan 3 Diéu 462 BLDS nam 2015 can
ghi nhan cu thé vé treong hop bén dugc
tang cho da thuc hién mot phan diéu kién
tang cho. Qua cédc phan tich trén, tac gia
kién nghi bd sung thém ndi dung nay vao
khoan 3 Diéu 462 BLDS nam 2015 nhw
sau: “Trwong hop phai thuc hién nghia vu sau
khi tang cho ma bén dwoc tang cho khong thuc
hién thi bén tang cho co quyén doi lai tai san
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va yeu ciu boi thwong thiét hai. Néu bén dwoc
tang cho da thiec hién mot phin nghia vy thi cé
quyén yeu cdu bén ting cho thanh todn chi phi

hop 1 cho viéc do”.

2. Khoan 3 DPiéu 462 BLDS nam 2015
chwa du liéu hau qua phap ly khi nguoi

duoc ting cho khong thyc hién diéu kién
do su kién bat kha khang, do 16i 8 ¥ cta
nguoi tang cho.

Khoan 3 Diéu 462 BLDS nam 2015
chi ghi nhan chung chung khi bén duoc
tang cho khong thuc hién diéu kién thi
bén tang cho duoc quyén doi lai tai san
ma khong quan tam dén ly do bén duoc
tang cho khong thuc hién diéu kién. Xét
vé mat két cau thi khoan 3 Diéu 462 khong
ghi nhan ngoai 1é cua quyén doi lai tai san
tang cho ctia bén tang cho tai san.

Déi véi truong hop bén duoc ting
cho c6 du kha nang dé€ thuc hién dieu
kién nhung c6 tinh khong thwc hién thi
truong hop nay bén tang cho tai san
hoan toan c6 quyén doi lai tai san tdng
cho. Tuy nhién, véi nhitng treong hop
bén duoc tang cho khong thiec hién dugc
diéu kién nhung khong phai do 16i caa
bén duwoc tang cho ma do cac nguyén
nhan khdc nhu bat kha khang hodc do
chinh 13i ctia nguoi ting cho tai san thi
bén tdng cho c6 quyén doi lai tai san tdng
cho hay khéng can phai dugc nghién ctru
mot cach khach quan:

Mot la, nguweoi dwoc ting cho khong thuec
hién dwoc diéu kién tang cho do sy kién bat
kha khing.

Su kién bat kha khang la su kién xay
ra mot cach khach quan khong thé luong
trede duoc va khong thé khic phuc duoc
mdc du da dp dung moi bién phéap can
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thiét va kha nang cho phép (khoan 1 Diéu
156 BLDS nam 2015).

Doi v6i hop dong tang cho tai san noi
chung va tang cho tai san c6 diéu kién noi
riéng, sy kién bat kha khang la su kién
nam ngoai kha nang du liéu ca ctia bén
tang cho va bén dugc tang cho. Sy kién bat
kha khang 1a nguyén nhan dan dén viéc
bén dugc tang cho khong thuc hién dwoc
diéu kién. Boi khoan 3 Diéu 462 BLDS
nam 2015 chua du liéu phuong thirc giai
quyét trong truong hop nay; do do, lién
quan dén van dé nay, mot sd phuwong thice
giai quyét duoc dwa ra nhu sau:

- Phwong thirc thir nhdt: Boi khoan 3
Diéu 462 BLDS nam 2015 khong quy dinh
bat cit mot ngoai 1€ nao vé quyén doi lai
tai san cua nguoi tang cho; do do, khi bén
duoc tang cho khong thuc hién diéu kién
tang cho thi bén tang cho ludn c6 quyén
doi lai tai san ma khong can phai tim hiéu
ly do dan dén viéc nguoi duoc tang cho
khong thuc hién diéu kién. Nham cting
c6 vitng chac hon cho phuong thitc giai
quyét nay, nhiéu nha nghién cttu khing
dinh viéc ghi nhan cho bén tang cho duoc
doi lai tai san tang cho khi bén duwoc tang
cho khong thuc hién diéu kién du vi bat
ct ly do gi 1a diéu hoan toan hop ly. Boi,
hop dong tang cho 1a hop dong khong
c6 dén bu; do do, khi bén duoc ting cho
khong thuc hién diéu kién thi ho phai tra
lai tai san cho bén tang cho va viéc tra lai
tai san cling khong suy giam dén loi ich
kinh t& cta bén duoc tdng cho.

- Phirong thiec thir hai: Mdc du khoan 2
biéu 462 BLDS nam 2015 khong ghi nhan
cac truong hop bén tang cho khong duoc
doi lai tai san khi bén duwoc tdng cho khong
thic hién. Khoan 2 Diéu 351 BLDS nam
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2015: “Truwong hop bén co nghia vy khong
thic hign ding nghia vu do sw kién bt kha
khang thi khong phai chiu trach nhiém din su,
trie trieong hop co thoa thudn khic hodc phdp
ludt c6 quy dinh khdc”. Vay theo quy dinh
nay, st kién bat kha khang la can ct dé
loai trtr trach nhiém cho bén vi pham.

Ap dung quy dinh nay dé€ giai thich
cho treong hop bén dugc tang cho khong
thue hién duoc diéu kién tang cho do sy
kién bat kha khang thi nhitng nguoi theo
phuwong thitc thit hai cho rang bén ting
cho khong c6 quyén doi lai tai san tang
cho. Theo tac gia, cach thtc giai quyét
hau qua phap ly khi bén duoc tang cho
khong thyc hién diéu kién tang cho do
sw kién bat kha khang theo phuwong thirc
tht hai hop ly hon bdi khong thé giai
quyét hau qua gidng nhau trong truong
hop bén duoc tang cho ¢d y khong thuc
hién diéu kién va truong hop bén dwoc
téng cho khong thé thyc hién dugc diéu
kién do su kién bat kha khang. Hon thé
nita, trong ca BLDS nam 2015 va trong
ca truyén thong cuaa khoa hoc phap
ly tir tredc dén hién tai thi sy kién bat
kha khang luén dwoc thitta nhan la can
c mién trir nghia vu cho bén vi pham
nghia vu. Do vay, khi bén dugc tdng cho
khong thuc hién diéu kién tang cho do sy
kién bat kha khéng thi bén dwgc tang cho
khong phai thiec hién trach nhiém tra lai
tai san tang cho bén tang cho.

Hai la, nguwoi dwoc tang cho khong thiec
hién diéu kién do 16i cd'y clia nguoi ting cho

Doi véi treong hop tang cho c6 diéu
kién ma viéc thuc hién diéu kién phu
thudc vao sw hop tac cua bén tang cho
thi c6 thé xay ra kha nang sau: sau khi
giao két hop dong tang cho cé diéu kién,
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bén ting cho khong muoén tang cho tai
san nita nén ho cd tinh gay khoé khan cho
bén duoc tang cho trong viéc thuc hién
diéu kién (d6i vdi cac diéu kién ma viéc
thuwe hién can sy hop tac, phoi hop cua
bén tang cho). Pay la mot van dé hoan
toan c6 kha nang xay ra trén thuc t€,
tuy nhién, Diéu 462 BLDS nam 2015 lai
khong du liéu phuwong thirc giai quyét
van dé nay. Chinh vi ly do d6, viéc giai
quyét cac vu viéc véi cac tinh tiét twong
te nhu da phan tich ¢ trén hién con chuwa
thong nhat. Theo quan diém tac gia, voi
cac treong hop bén duwoc tang cho khong
thé thuc hién duoc diéu kién tang cho do
16i cd y ctia bén ting cho tai san thi can
quy trdch nhiém cho bén tang cho; boi Ié,
do6i vdi cac diéu kién ma viéc thuc hién
can su hop tac ctia bén tang cho thi bén
tang cho c6 nghia vu phdi hop cung véi
bén dugc tang cho trong viéc thuc hién
diéu kién. Hon thé&'ntta, khoan 3 Diéu 351
BLDS ndm 2015 cling da ghi nhan: “Bén
co nghia vu khong phai chiu trach nhigm dan
sw néu chirng minh dwoc nghia vu khong
thiec hién dwoc 1a hoan toan do 16i clia bén
co quyén”.

Thuc chat v6i van dé nay, Diéu 944
BLDS Phap da ghinhan: “Viéc ting cho kém
theo diéu kién sé w0 hiéu néu viéc thwc hién
diéu kién do hoan toan chi phu thudc vao y chi
ctia nguoi ting cho”. Quy dinh nay nham
bao dam tinh khach quan trong viéc thuc
hién diéu kién tang cho. Néu bén tang cho
dua ra diéu kién ma viéc thuc hién hay
khong thuc hién diéu kién nay hoan toan
do bén tang cho quyét dinh thi bén duoc
tang cho dugc hay khong dwoc nhan tai
san hoan toan phu thudc vao y chi ctia bén
tang cho (mdc du hop dong tang cho da
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cho d6i véi cac treong hop luat khong co
quy dinh cu thé. Vidu: A théa thudn ting cho
B m{t chiéc xe dap voi diéu kién B phai biét di
xe. Hai bén thoa thudn sau khi A chuyén giao
tai san cho B thi B la chu s6 hitu cua chiéc xe.
+ Truong hop luat khong quy dinh va
cac bén khong co thoa thudn thi thoi diém
xac 1ap quyén s httu, quyén khac do6i voi
tai san la thoi diém tai san duoc chuyén
giao. Thoi diém tai san dwoc chuyén giao
la thoi diém bén c6 quyén hodc nguoi dai
dién hop phap ctia ho chiém httu tai san.

Dua trén thoi diém xéac lap quyén so
httu ctia bén dwoc tang cho d6i véi tai san
tang cho ma van dé doi lai tai san tang cho
tir nguoi thit ba (nguoi da xac lap giao
dich véi nguoi dwoc tang cho) dwoc giai
quyét nhu sau:

(i) Néu tai thoi diém bén dwgc ting
cho chuyén giao tai san cho nguoi tht ba
ma bén dwoc tdng cho da la chta so hitu
cuia tai san tang cho thi bén tdng cho khong
dwoc doi lai tai san. Luc nay bén tang cho
chi ¢6 quyén yéu cau bén duoc tang cho
phai thanh todn s6 tién tuwong duong véi
gia tri tai san tang cho.

(ii) Néu tai thoi diém bén duoc ting
cho chuyén giao tai san cho nguoi th
ba ma bén dwoc tdng cho chua la chu so
hitu cua tai san thi bén tdng cho c6 quyén
yéu cau nguoi thir ba da giao dich vdi bén
dwoc tang cho phai tra lai tai san tang cho.
Sau d6, ngwoi thit ba da giao dich véi bén
duogc tang cho c6 quyén yéu cau bén duoc
tang cho phai hoan tra cho ho sd tién ma
ho da trao doi d€ c6 duoc tai san tang cho.

Nguoc lai véi y kién trén, ¢ quan
diém cho rang nguoi tang cho luén co
quyén doi lai tai san tang cho néu nguoi
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duogc ting cho khong hoan thanh diéu
kién ké ca trong truwong hop bén duoc
tang cho da chuyén giao hay chua chuyén
giao tai san tang cho cho ngwoi th ba.
Quan diém nay xudt phat tir cac ly 16 sau
day: Mot la, khac voi hgp dong tang cho
tai san thong thuwong, doi véi tang cho tai
san co diéu kién thi viéc thuwc hién diéu
kién la tién dé débén duoc téng cho duoc
nhan tai san va dwoc xac lap quyén sé
httu d6i véi tai san. Do d6, néu bén ting
cho giao tai san cho bén dwoc tang cho
trede khi bén dwoc tdng cho thuc hién
diéu kién thi quyén sd hitu cua bén duoc
tidng cho vdi tai san ting cho van dang
trong tinh trang “treo” cho dén khi thuc
hién xong di€u kién va thuc hién xong
thu tuc dang ki (néu phap luat c6 quy
dinh). Béi vay, bén dugc tang cho khong
duoc phép chuyén quyén so hitu hay xac
1ap cac giao dich bao dam vdi tai san tang
cho; Hai la, theo quan diém th nhat, bén
tang cho khong duwoc doi lai tai san tang
cho tir nguoi tht ba néu tai thoi diém
xac lap giao dich vdi ngroi thit ba, ngwoi
duwoc tang cho da dwoc xac lap so hitu
vOi tai san — quy dinh nay tao ra khoang
trong dé€ bén dwoc ting cho loi dung
nham dwoc huong 1oi tir phia nguoi tang
cho. Nguoi duoc tang cho sé ¢d tinh xac
lap “giao dich do” v6i nguoi thit ba nhw
mua ban, trao doi, tang cho... dé nham
tron tranh viéc thuwc hién diéu kién ma
ho khong phai tra lai tai san cho bén tang
cho. Ttr nhitng lap luan trén, tac gia nhan
dinh du bén dwoc tang cho da xac lap
giao dich chuyén quyeén s¢ httu hay giao
dich bao dam d6i vdi tai san tang cho ma
chua thuc hién diéu kién tang cho thi bén
tdng cho van duoc quyén doi lai tai san
tr ngwoi thit ba.
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Quan diém giai quyét cua tac gia
cling trung khép véi quy dinh tai Diéu
954 ctia BLDS Phap: “Trong trwong hop
vigc tang cho bi hiy bo vi cdc diéu kign kem
theo khong dwoc thwc hién, nguwoi tang cho
dwoc tra lai cdc tai san da tang cho va khong
bi rang budc boi bat ki nghia vu va hop
dong thé chiap nao; nguwoi tang cho cé moi
quyeén doi voi ngueoi thir ba dang chiém giir
bit dong san tang cho nhw d6i véi nguoi
dwoc tang cho”. Quy dinh nay da bao vé
tuyét doi quyén dugc doi lai tai san cta
bén tang cho trong treong hop bén dugc
tang cho khong hoan thanh nghia vu.
Véi thoi gian dwoc xay dung cach day
hon 200 ndm nhung cac luat gia Phap
da du liéu nhitng tinh hudéng cé thé xay
ra doi vdi tai san tang cho; trong khi do,
day la mot 16 hong ctia phéap luat Viét
Nam ton tai ttt BLDS nam 1995, BLDS
nam 2005 va van chua duoc khic phuc
trong BLDS nam 2015.

Nham giai quyét vudéng mac lién
quan dén van dé nay, khoan 3 Diéu 462
BLDS ndm 2015 can b6 sung thém quy
dinh nhu sau: “Bén ting cho khéng phdi chju

trach nhiém doi véi nghia vy do bén dwoc ting

cho xdc ldp voi nguoi thir ba lién quan dén tai

sdan ting cho”. Viéc bd sung ndi dung nay
sé giai quyét triét d€, thong nhat truong
hop khi bén tang cho doi tai san tang cho
(do bén duoc tang cho khong thyec hién
diéu kién) nhung tai san tang cho da bi
bén tiang cho bén, trao ddi, taing cho lai,
thé chap...cho nguoi thit ba.

4. Khoan 3 Piéu 462 BLDS nam 2015
chuwa du liéu cach thirc giai quyét déi voi
hoa l0i, lgi titc phat sinh trong thoi gian
bén dwoc ting cho chiém hiru tai san va tai
san ting cho dugc dau tw ting thém gia tri
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- Doi voi triweong hop tai san tang cho
phat sinh hoa lgi, loi tikc

Khi bén tang cho doi tai san tang
cho thi c6 hai kha ndang xay ra: Mot la,
tai san tang cho khong phat sinh hoa loi,
loi tec trong thoi gian bén duoc tang
cho chiém htru; Hai la, trong thoi gian
bén dugc tang cho chiém hitu tai san
thi tai san tdng cho phat sinh hoa loi,
loi tiee. D61 véi truong hop dau tién thi
khong thé xay ra tranh chdp vdi hoa loi,
loi titc; nhung trong treong hop thit hai
thi can giai quyét van dé hoa lgi, loi tic
phat sinh ttr tai san tang cho thudc sé
htru cua cha thé nao. Day la mot van dé
gay lung tang ca khia canh ly luan cting
nhu thuce tién do BLDS nam 2015 khong
ghi nhan. C6 quan diém cho rang,
treong hop bén duwoc tdng cho phai
tra lai tai san cho bén tdng cho thi bén
dwoc tang cho dwoc quyén git lai cac
hoa loi, loi titc phat sinh trong thoi gian
ho chiém hitu tai san. Quan diém khac
thi lai trdi nguwoc lai nhu sau, truong
hop bén dugc tdng cho phai tra lai tai
san cho bén tang cho thi bén duwgc tang
cho phai tra ca hoa loi, 19i ttec phat sinh
trong thoi gian ho chiém htu tai san
tang cho. Thuc chat ca hai quan diém
dwa ra déu chua thuc sy théa déang vi
moi quan diém lai tuyét héa héa quyén
ctia mot bén cha thé ma chua giai quyét
mot cach khach quan quyén loi gitta
bén tdng cho va bén dwoc tdng cho. Vi
lé do, truong hop bén tang cho doi lai
tai san tdng cho ma tai san tang cho
da phat sinh hoa loi thi can phai can
c vao thoi diém xac 1ap quyén so htru
cta bén dugc tang cho d6i vdi tai san
tang cho dé xac dinh chu thé dugc xac
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lap so hittu d6i véi hoa 101, loi tic phat
sinh trong thoi gian bén dugc tang cho
chiém htru tai san, cu thé:

(i) Néu tai thoi diém tai san tang cho
phat sinh hoa loi ma bén duwoc tang cho da
duoc xac 1ap so htru do6i vai tai san tang
cho thi bén duoc tang cho duoc quyén gite
lai hoa lgi ma khong phai tra lai cho bén
tang cho kem vdi tai san goc;

(i) Néu tai thoi diém tai san tang cho
phat sinh hoa loi ma bén dwoc tang cho
chwa xac 1ap quyén sd hiru d6i véi tai san
tang cho thi bén dwoc tang cho phai tra
hoa 101, loi tiic kem theo tai san gdc cho
bén tang cho.

Phuong thic giai quyét trén duoc
can ctt vao quy dinh tai Diéu 224 BLDS
ndm 2015, vé nguyén tac chung, chu s&
httu tai san la nguroi duwgc quyén xac lap
dd6i véi hoa loi, loi tire do tai san goc cua
ho mang lai.

- Doi v6i trieong hop tai san tang cho
dwoc dau tw tang thém gid tri

Trén thuc t€'ton tai nhiéu treong hop,
sau khi duoc bén tang cho chuyén giao tai
san thi bén tang cho dau tu lam tang thém
gia tri tai san tang cho. Voi nhitng tinh
hudng nay, khi bén tang cho doi lai tai san
tang cho thi can phai giai quyét gia tri tai
san tang thém.

Déi véi treong hop gitia tai san tang
cho ban dau va phan tai san duoc dau tu
tang thém co6 thé tdch ra ma khong lam
anh hudng dén tai san ting cho thi khi
bén tang cho doi lai tai san tang cho thi cac
bén chi can tach khoi tai san dwoc dau tw
thém ra khai tai san tang cho. Vi du:A ting
cho B mot spi diy chuyén vang voi diéu kién
B khong duwegc cat toc ngan; tuy nhién, sau khi
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nhdn tai san ting cho tie A thi B vdn di cit téc
ngin. Tai thoi diém A doi lai spi ddy chuyén
thi B da mua thém mgt mat da xo vao soi diy
chuyén. Truwong hop nay gitka tai san ting cho
ban diu va phan diu tw ting thém hoan toan
tach ra dwoc ma khong gdy anh hwong dén ca
tai san tang cho va cd tai san ddu tw tang thém
nén khi A doi sgi ddy chuyén tir B thi cdc bén
chi cin tach tai san.

Dai voi treong hop gitra tai san tiang
cho ban dau va tai san dau tu ting thém
khong thé tach roi thi viéc giai quyét hau
qua khi bén tang cho doi lai tai san phtic
tap hon. Do phép luat chua ghi nhan van
dé nay nén day duoc coi 1a diém thiéu sot
can duwoc khic phuc, b6 sung dé viéc ap
dung phap luat duoc thong nhat.

Duea trén cac1ap luan trén, tac gia kién
nghi bo sung thém quy dinh khoan 3 Diéu
462 BLDS nam 2015 nhw sau: “Truong hop
tai san tang cho phat sinh hoa loi, lgi tirc thi
bén duwoc tang cho dwoc s6 hitu tir thoi diém
ho xdc ldp quyén so hitu doi voi tai san ting
cho. Trwong hop tai san ting cho ting thém
Qid tri do bén dwoc ting cho dau tw thi ho co
quyén yeu ciu bén tang cho thanh todn phin
Qid tri tang thém”.

5. Khoan 3 Diéu 462 BLDS nam 2015
chuwa quy dinh triét dé hiéu luc cta ting
cho c¢6 diéu kién khi bén dwgc ting cho
khong thuc hién diéu kién ting cho.

Khoan 3 Biéu 462 BLDS nam 2015 quy
dinh: “Trwong hgp phdi thyc hién nghia vu
sau khi tdng cho ma bén dwoc ting cho khong
thuec hién thi bén ting cho c6 quyén doi lai tai
san va yeu cau boi thieong thiét hai”.

Cung van dé nay, biéu 953 BLDS
Phap quy dinh: “Viéc tang cho chi bj hity bo
trong truwong hop cdac diéu kién kem theo viéc
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tang cho khong dwoc thic hién...”. Qua quy
dinh nay c6 thé thay, khi bén duoc tang
cho khong thuc hién diéu kién tang cho
thi bén tdng cho c6 quyén huy bo tai san
tang cho dé€ doi lai tai san. Nhu vay, quyén
doi lai tai san tdng cho xuat phat tir can c&
hop dong tiang cho bi huy bo.

Doi chiéu quy dinh caa BLDS Phap
véi quy dinh tai khoan 3 Diéu 462 BLDS
nam 2015 thi c6 thé thady BLDS nam 2015
chuwa ghi nhan hiéu Iwc cua tdng cho c6
diéu kién khi bén duoc ting cho khong
thuc hién diéu kién triét d& nhwe BLDS
Phéap. Chinh vi 1& d6, hién nay rat nhiéu
hoc gia ban khoan rang, quyén doi lai
tai san tdng cho va yéu cau bdi thuong
thiét hai cua bén ting cho xudt phat tu
ly do hgp dong ting cho vo hiéu, bi don
phuong cham dat hop dong, bi huay bo
hay vi nguyén do giai triv khé wéc?

Néu xét theo hau qua phap ly khi
bén duoc tang cho khong thuc hién dieu
kién tang cho thi bén tang cho dwoc
doi lai tai san tang cho va yéu cau boi
thuong thiét hai thi thuc chat day la
cach thic giai quyét cua viéc huy bdé hop
dong. Khoan 3 Diéu 462 BLDS nam 2015
khong ghi nhan hiéu lyc cua tang cho co6
di€u kién ma chi quy dinh cach thuc giai
quyét la chwa triét d€. Do vay, day la noi
dung can nghién ctru thém dé€ bd sung
vao quy dinh khoan 3 Diéu 462 BLDS
nam 2015. V&i cach thiec ly giai ¢ trén,
tac gia kién nghi bo sung van dé nay vao
khoan 3 Diéu 462 nhu sau: “Trieong hop
phai thyc hién nghia vu sau khi tang cho ma
bén dwoc ting cho khong thiwc hién thi hop
dong tang cho bi huy bé, bén tang cho cé

quyén doi lai tai san va yéu cdu boi thuwong
thi¢t hai...”.
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Khoan 3 Diéu 462 BLDS nam 2015
duoc quy dinh ngan gon, ham stic trong
mot cau duy nhat. Tuy nhién, khi phan
tich, binh luan, d6i chiéu quy dinh cua
nudc ta voi van dé cung tuong thich trong
BLDS Phép thi ¢6 thé thdy rat nhiéu noi
dung cac nha lap phap Viét Nam c6 thé
hoc hoi, dac rat kinh nghiém. Bén canh
doé, khi ap dung quy dinh khoan 3 biéu
462 BLDS ndm 2015 vao thuc hién thi van
con boc 10 nhiéu 16 hong can dwoc bd
sung, hoan thién.

Qua viéc phéan tich cac bat cap va
dua ra kién nghi hoan thién truc tiép cac
bat cap trén, tac gia kién nghi stra doi, bo
sung toan dién khoan 3 Diéu 462 BLDS
ndm 2015 nhu sau:

“Trwong hop phai thwc hién nghia
vu sau khi tdng cho ma bén dwoc tang cho
khong thiwc hién thi hop dong ting cho bi
hity b6, bén tdng cho cé quyén doi lai tai san
va yeu cau boi thwong thiét hai, triv trieong
hop diéu kién tang cho khong thé thuwc hién
dwoc do sw kién bt kha khing hodc do 10i
c0'y cua bén ting cho.Néu bén dwgc ting

cho da thyc hién mdt phin nghia vu thi cé

quyén yéu cdu bén tang cho thanh todn chi
phi hop Ly cho viéc dé.

Trwong hop tai san ting cho phit sinh
hoa lgi, lgi tirc thi bén dwoc tang cho dwoc so
hitu tir thoi diém ho xdc ldp quyén sé hitu doi
v6i tai san tang cho. Truwong hop tai san ting
cho tang thém gid tri do bén dwoc ting cho
ddau tw thi ho cé quyén yeu ciu bén ting cho
thanh todn phin gid tri tang thém.

Bén tdng cho khong phdi chiu trich
nhiém doi véi nghia vu do bén dwoc ting cho
xdc 1dp v6i nguwoi thir ba lién quan dén tai
san tang cho.”
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