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Bdi viét néu kinh nghiém phdp ludt vé qudn 1yj lao dong nudc ngodi (LDNN)
ctia mgt s6 nuéc nhu: Singapore, Malaysia, Pai Loan, Han Qudc, qua do rit ra
nhiing bai hoc kinh nghiém c6 gid tri tham khdo nhdm hoan thién phdp ludt vé

quan lijf LDNN o¢ Viét Nam.

Tir khéa: Lao dong nudc ngodi, quan 1y lao dong nudc ngodi.

The article provides legal experience on foreign labors management of
several nations in the world namely Singapore, Malaysia, Taiwan, Korea. As
a result, some experience lessons to perfect Vietnamese legal provisions on
foreign labors management are provided.

Keywords: Foreign labors, foreign labors management.

gay nay, 0 cac nudc co nén kinh té
chuyén doi nhu Viét Nam, bén canh

phat trién thi truong hang hoa dich
vu thi thi treong lao dong cling 1a mot nhan
t0 dang duoc chu trong. Theo T6 chiic Lao
dong quoc t&'ILO thi “Thj trieong lao djng la
thi trieong trong do co cdc dich vu lao dong dwoc
mua va ban thong qua qud trinh dé xic dinh mirc
dg co viéc lam cua lao dong, ciing nhw mirc dj
tien (:6ng”1
diéu tiet dong chay stic lao dong dang duoc
hinh thanh trén thi truong theo hudéng sap
xép ttt ngudn thtra lao dong sang ngudn
thiéu lao dong. Mo ctra thi treong lao dong
1a xu thé'tat yéu ciia moi quoc gia trong tién
trinh hoi nhap quoc t€' va toan cau hoa.
Duéi goc do kinh t€, toan cau hoa la sy
hoi nhép cta cac hoat dong kinh t& xuyén
qua bién giéi lanh tho va thong qua cac
loai thi treong khac nhau® Ve linh vuc lao
dong, qua trinh nay tao ra moi treong canh
tranh vé luc luwong lao dong trén pham vi
toan cau. Xu hudng dich chuyén nhan cong
(thuat ng tiéng Anh la Offshoring) 1a tat
yéu trong xu thé'toan cau hoa, trong dé cd

! Pham Quy Tho, Thi truwong lao dong Viét Nam
- Thuc trang va cdc gidi phdp phdt trién, Nxb. Lao
dong - xa hoi, Ha Noi, 2003, tr.10

2 Volf, M (2004), Why Globalization Work: The Case
for the Global Market Economy. New Haven: Yale
University Press, p.14
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va vai tro thi treong lao dong dé€

hai hinh thtrc chu yéu la (1) dich chuyén lao
dong pho thong thuong dién ra tir nhitng
nudc thtra lao dong sang nudc thiéu lao
dong; (2) dich chuyén lao dong chat lwong
cao c6 xu hudng di chuyén tir nudc phat
trién sang nhiing nudc dang phat trién hoac
kém phat trién. Theo wdc tinh cta Lién hop
qudc, trén thé gidi hién cd dén 175 triéu
nguoi lao dong di trd, chiém 3% dan so toan
cau, va con sO nay dang ngay cang tang lén.
Hién nay, ct 35 nguoi dan trén thé gioi thi
c6 mot nguoi song va lam viéc & ngoai dat
nuwdc minh. Di tra vi viéc lam da tré thanh
yéu td co ban cua ky nguyén toan cau hoa’.

Theo khoan 1, biéu 11, Cong wéc 97 -
Cong wdc vé nguoi lao dong di trd, ¢6 hiéu
lycngay 22/1/1952 thi tir “lao d6ng ditra” la
chi mot ngu’0’1 di tra tt mot nuwede nay sang
mdt nude khéc nham lam thué cho ngtrm
khéac; tir nay bao gdm moi nguoi nao da
dwogc thuwong xuyén chap nhan la cé tw cach
nguoi lao dong di tra. Nhu vay, lao dong di
trd mang dén nhiing tac dong tich cuc va
tiéu cuc d6i voi nude tiép nhan lao dong trén
binh dién kinh té'va xa hoi. Van dé duoc dat

* Thac si, Vién Nha nuoc va Phap ludt, Vién Han
lam Khoa hoc xd hoi Viet Nam

** Thac si, Khoa Phdp ludt dan sw va Kiém sdt din
su, Truong Dai hoc Kiém sdt Ha Noi

3 Pham Qudc Anh va d.t.g (2008), Nhitng diéu cin
biét vé'lao dong di trii,, Nxb. Hong D, tr.2
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PHAP LUAT VE QUAN LY LAO PONG NUOC NGOAI CUA MOT SO NUOC...

ra la can xay dung dugc mot linh viee phap
luat thich hgp nham quan ly va st dung lao
dong nuedc ngoai (LDNN) c6 hiéu qua phuc
vu cho phét trién kinh t&'va dam bao an sinh
xa hoi. Trén thé gidi, rat nhiéu qudc gia da
chu trong va thiét lap duoc khung phép ly
chdt ché diéu chinh cac quan hé xa hoi lién
quan téi LDNN, ddc biét la xay dung duoc
hé théng phép luat nham quan ly LDNN
lam viéc tai nudce sé tai. Khong nam ngoai
xu thé' dg, Viét Nam mo ctra thi truong lao
dong da va dang tao diéu kién cho viéc di
chuyén lao dong Viét Nam ra nuwdc ngoai
lam viéc, dong thoi cling tao diéu kién cho
LDNN vao lam viéc tai Viet Nam ngay mot
tang. Dong LDNN vao lam viéc tai Viét Nam
rat da dang vé trinh d9, Itta tudi, qudc tich,
ton gido, hinh thitc, nghé nghiép va phong
tuc tap quén... Thong qua nghién cttu kinh
nghiém phap luat vé quan ly LDNN ¢ mot
sO nudc trong khu vuc va trén thé gidi, tac
gia dé xudt mot s6 kiéh nghi nham hoan
thién phap luat vé quan ly LDNN lam viéc
tai Viet Nam trong xu thé'toan cau hoa.

1. Phap luat vé quan ly lao dong nudc
ngoai cia mot sd quoc gia

1.1. Kinh nghiém caa Singapore

Singapore 1a nudc dau tién trong khu
viee ¢6 chinh sach cu thé vé lao dong nude
ngoai. Theo thong ké cua Bo Nhan luc
Singapore tinh dén hét thang 6/2018, dat
nuwdc 4 triéu dan thi ¢6 1.371.000 LDNN,
tao ra 41% GDP cho Singapore®. Singapore
la mot trong s6 cac qudc gia diing dau trén
thé’ gidi ¢ chinh sach thu hut LDNN chat
luong cao bai ban nhat va han ché'lao dong
pho thong. Luat Nhap canh diéu chinh van
dé vé giay phép lao dong linh hoat cho tiing
déi tuwong:

- Gidy phép lao dong (Work permit)
danh cho lao dong phé thong hodclao dong
co chuyén mon thap lam viéc trong cac linh
viee xay dung, san xuat ché’ tao, hang hai,
ché'bién va dich vu. Singapore hién khong
c6 quy dinh vé muc luong toi thi€u cho
nguoi lao dong phd thong la nguoi nude

* Ministry of Power, nguon: https://www.mom.gov.
sg/documents-and-publications/foreign-work-
force-numbers, truy cap ngay 14/01/2019
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ngoai va nhitng lao dong nay khong duoc
dwa nguoi than sang s6ng cung.

- The S danh cho lao dong c6 chuyén
mon cao (S Pass holder). Muc luong t6i
thi€éu cho nguoi LDNN lam viéc trong linh
vuc nay tir 2.200 SGD/thang trd 1én (bao
gom luong co ban va tro cap c6 dinh hang
thang), dong thoi duoc phép dua nguoi
than sang song cung.

- Thé lam viéc danh cho nhitng chuyén gia
va cac nha quan ly cap trung (Employement
pass). Mtic luong t6i thiéu cho nguoi LDNN
trong linh virc nay ttr 3.300 SGD/thang trd 1én
(gom lwong co ban va trg cdp cd dinh hang
thang). Va cling giong S pass, treong hop nay
dugc dwa nguoi than sang sdng cung.

D6i véi lao dong nudc ngoai muodn lam
viéc tai Singapore dwdi hinh thitc S Pass va E
Pass, nguroi stt dung lao dong Singapore phai
bao lanh lam céc thu tuc phap ly theo dung
quy trinh xin cap gidy phép: Nop ho so tai
B& Nhan lyc Singapore d€ xin thu dong y vé
mit nguyén tac (IPA - In Principal Approval
thuong cd gia tri tte 2 dén 3 thang). IPA c6 thé
dugc tra ctru trén hé thong trang dién ti tryec
tuyén ctia BO Nhan luc® dé theo doi thoi han
va tinh trang phé duyét d6i véi mdi LDNN.
Sau khi duoc cap phép, LDNN nhap canh
vao Singapore va hoan thanh yéu cau khac
theo quy dinh ctia Singapore dé€ chinh thiic
duogc cap thi thyce S Pass hoac E Pass. Ngoai
ra, dé kiém soat s6 lugng LDNN, B Nhan
liee gidi han quoc gia duoc phép xuat khau
lao dong dén Singapore nhu: Malaysia, Han
Qudc, Dai Loan, Trung Qudc... va gidi han
thi thyc lam viéc cho mot sd cac quoc gia
nhu lao dong Viét Nam khong duoc phép
lam viéc dudi dang thi thiee Work permit, chi
duoc lam viéc vdi thi thiee S pass va E pass.
Hop dong lao dong cling duoc Singapore
quy dinh t6i thiéu la 2 nam va sau khi hét
han hgp dong, nguoi lao dong co thé xin gia
han hop dong ngay tai Singapore.

Luat Tuyén dung lao dong nudc ngoai
Singapore nam 1990, stta ddi nam 2009

> Ministry of Manpower, nguon: http://www.mom.
gov.sg/, truy cap ngay 13/01/2019
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(Employment of Foreign Manpower Act)
diéu chinh cac van dé lién quan dén LDNN
trong sudt qua trinh di tra vi viéc lam,
trong d6 quy dinh cu thé quyén va nghia
vu cua cac chu thé trong quan hé lao dong
ddc biét cha trong vai tro quan ly truc tiép
nguoi LDNN ctia ngroi st dung lao dong
(NSDLD). Nguoi st dung lao dong co nghia
vu phai dang ky xin gidy phép lao dong cho
nguoi lao dong va néu khong tuan theo thu
tuc d6, NSDLD sé phai chiu truy cttu phap
luat. Boi véi vi pham lan dau, NSDLD t6i
da sé phai chiu phat 48 thang tién thué'lao
dong. Néu vi pham ttr 1an ké'tiép, NSDLD
phai chiu 4n tu 12 thang hoac dong 48
thang tién thué'lao dong (Piéu 25). Cac co
quan doanh nghiép bi phat hién c6 nhitng
yéu kém trong quan ly gidy phép lao dong
s€ chiu trach nhiém ndp phat tién thué'lao
dong ctia chinh LDNN d6 tuy vao mttc d
vi pham.

Qua do, co thé rut ra mot s6 kinh
nghiém cho Viét Nam: (1) c6 phap luat
riéng diéu chinh d6i twgng dac thu la
LDNN; (2) thiét lap cac chinh sach tuyén
dung LDNN phu hop véi nhu cau cua thi
treong lao dong trong nuoc; (3) nang cao
vai tro quan ly LDNN ctia NSDLD; (4) ché’
tai chdt ché trong viéc vi pham phap luat
vé quan ly LDNN lam viéc tai nwde so tai.

1.2. Kinh nghiém ctia Han Quéc

Han Qudc tir mot nuwde xuat khau lao
doéng chuyén thanh mét nwée nhap khau
lao ddng do qua trinh phat trién nén kinh
t& cong nghiép. Theo thdng ké cua Co quan
Thong ké Han Quéc (KOSTA), tinh dén
thang 5/2016, Han Qudc ¢6 962.000 LDNNE.
Thoi ky dau nhap khau lao ddng véi khoang
vai tram nghin lao dong dén tir cac nudc
Chau A, Han Quoc lua chon phuwong thirc
quan ly LDNN theo mo6 hinh Nhat Ban ap
dung tai Han Qudc vdi tén goi 1a “thuyec tap
sinh nghé nghiép”. Pao luat vé thué mudn
LDNN nam 2003 da d6i phuong thitc quan
ly LDNN theo m6 hinh Ptc 4p dung tai

6 Statistic Korea, 2016 Foreigner Labour Force survey,
ngudn: http://kostat.go.kr/portal/eng/pressReleas-
es/5/3/index.board, truy cap ngay 11/11/2018.
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Han Quoc va duoc goi la “hé thong cho
phép thué mudn lao dong™”.

Han Quoc hién nay dang chuyén cac
chinh sach di cu dwgc ban hanh gan day da
chuyén thuc tap sinh sang lao dong di cu
dé lam giam lwong lao dong bat hop phap
va bao vé nguoi di cu tot hon. Nam 2002,
chinh phu Han Qudc da cho phép lao dong
di tri bat hop phap (lam viéc dudi 4 nam)
duoc tam thoi cw tra. Trong thoi gian tam
trd, ho cé thé tham gia cac chwong trinh dao
tao (gido duc, van hoa...) Vé co ban ttr nam
2004 tr& di, chinh sach di trii ciia Han Qudc
da chuyeén tir “kiém soat” sang “quan ly”,
ttr muc dich vi “loi ich qudc gia” sang hai
hoa gitta “loi ich qudc gia” véi “dam bao
quyén con nguoi”®

Kinh nghiém cua Han Qudc cho thdy
viéc Iya chon mo hinh quan ly LDNN tuy
thudc vao nhu cau st dung LDNN va nhu
cau st dung lao dong & cac trinh d nao.
D6i véi su can thiét st dung mot sO luong
16n LDNN va su thuc bach tiép nhan lao
dong di cw, thi ché’ do cap gidy phép lao
dong la phu hop hon so v6i ché' do thuece tap
sinh nghé nghiép.

Tt cac kinh nghiém nay c6 thé rat ra bai
hoc cho Viét Nam nhu sau: (1) can c6 si chu
dong trong viéc xuat va nhap khau xuat lao
dong dua trén trinh d6 phat trién kinh t€
trong ting giai doan; (2) Iyta chon mo6 hinh
quan ly LDNN thich hop quan ting thoi
ky dua trén nhu cau nhap khau lao dong
va trinh d¢ cua lao dong nhap khau trong
moi teong quan voi trinh d§ phat trién kinh
t€; va (3) can nghién ctu ky ludng kinh
nghiém nuwdc ngoai trudce khi tiép nhan.

Han Quoc co nhiéu diém khéc biét voi
Viét Nam veé trinh d phat trién kinh t€, mo

7 ASEAN (2014), Asean Conference on Globalization
and Labor Administration: Cross-Border Labor Mobil-
ity, Social Security and Regional Integration, Manila,
Philippines, November 19-21,2014, p.10

8 Nguyén Binh Giang va d.t.g (2011), Di chuyén lao
dong qudc té, Nxb. Khoa hoc xa hoi, Ha Noi, tr.103
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hinh quan hé qudc t€. Do do6 kinh nghiém
Han Qudc c6 gia tri tham khao d6i voi Viét
Nam, nhung nhiéu kinh nghiém kho c6 thé
du nhap vao Viét Nam mot cach thich hop.

1.3. Kinh nghiém ctia Malaysia

O Malaysia tat ca cac doanh nghiép moi
0, tlr cac cong ty da qudc gia 16n cho t6i cac
doanh nghiép nho va vira déu dua vao lao
dong nudc ngoai’. Tinh dén nira dau ndm
2018, s6 luong LDNN hop phap tai Malay-
sia dat hon 1,8 triéu nguoi so vdi so luong
hon 1,5 trieu LDNN vao nam 2012, Do d6
viéc quan ly LDNN c6 vai tro rat 1on cho
su phat trién kinh t€, van hda va xa hoi ¢
quoc gia Hoi Gido nay. Malaysia xay dung
hé thong tuyén dung truc tuyén LDNN &
hau hét cac nganh nghé nhu san xuat, xay
dung, dich vy, nong nghiép" nhdm giam
chi phi tuyén dung va quan ly LDNN dong
thoi cling han ché tinh trang moi gidi trong
cong tac tuyén dung LDNN.

Ngoai cdc co quan nha nwdc cd chic
ndng quan ly nha nwéc doi véi LDNN, cac
t0 chic thudc xa hoi dan sy cling cd vai tro
to 16n trong viéc gép phan quan ly doi voi
LDNN, nhat la dong gdp cho viéc xay dung
va quyét dinh chinh sach lién quan ctia nha
nudc. bién hinh la mot to chite dwoc goi la
“Lién doan nhitng NSDLD Malaysia” co
tén tiéng Anh la “The Malaysian Employers’
Federation” viét tat1a “MEF”. Lién doan nay
duwéi sy hd tro cta TS chie lao dong quoc
t&’ (ILO) nghién cttu nham dua ra cac kién
nghi vé chinh sach dé thac day viéc quan

9 MEF (Malaysian Employers Federation) (2014),
Practical Guidelines for on the Employers on the Re-
cruitment, Placement, Employement and Repatriation
of Foreign Workers in Malaysia, p.9

10" Ministry of Home Affairs, ngudn: http://www.
moha.gov.my/index.php/en/ministry-of-home-af-
fairs, truy cap ngay 13/01/2019.

""Malaysia lap hé thong tuyén dung truc tuyéh lao
dongnudengoai, ngudn: http://dantri.com.vn/viec-
lam/malaysia-lap-he-thong-tuyen-dung-truc-tuy-
en-lao-dong-nuoc-ngoai-20170411114003807.htm,
truy cap ngay 11/4/2017
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ly c6 hiéu qua LDNN d6i voi Chinh phu
Malaysia. Day 1a mot cach thitc tdc dong téi
chinh sach va phéap luat quan ly LDNN rat
c6 hiéu qua boi: (1) hon ai hét nhitng nguoi
cht sit dung lao dong la nhitng nguwoi co
nhu cau st dung LDNN; va (2) 1a nhiing
nguoi gan ghii véi LDNN nhat, va hiéu nhat
vé nhitng phan tng cua nguoi LDNN doi
v&i phép luat va chinh sach, cting nhw sie tac
dong tich ciec hay tiéu cuc cia chinh sach va
phap luat nhu vay, doi véi LDNN va hiéu
qua cua san xuat, kinh doanh. Thuc vay
trong Dy 4n vé modi quan hé tay ba mang
tén “the International Labour Organization
(ILO) GMS TRIANGLE project” t0 chtc
nay da nghién cttu vé tuyén dung, st dung
va dua vé nuede doi voi LDNN. Qua do6 dua
ra cac kién nghi vé phap luat, thu tuc va
cach thyee hanh tot nhat ¢ NSDLD tuan tha
phdp luat, mat khac huwéng dan van dé cai
thién san xuat, tranh tranh chap lao dong
va thuc ddy moi quan hé lao dong hai hoa,
dong thoi gitp Chinh phu quan ly hiéu qua
LDNN™.

Hién nay Dao ludt vé lao dong nam
1955 ctia Malaysia van ¢6 hiéu luc. Pao luat
nay c¢6 muc dich: (1) cung cdp nhiing loi
ich t6i thiéu cho nhitng nguoi lao dong; va
(2) thiét lap mot s6 quyén cho ca ngwoi lao
dong va NSDLD®. Dao luat nay dinh nghia
LDNN la nguoi lao dong ma khong phai
la cong dan Malaysia (Diéu 2). D€ quan ly
LDNN, Dao luat nay chia LDNN thanh hai
loai 1a LDNN hop phap va LDNN bat hop
phap. LDNN hop phap la nguroi duoc thué
lao dong va cé Gidy phép lao dong tam
thoi do Bo Nhap cu cap. Doi voi NSDLD
va LDNN bat hop phap, Dao luat nhap cu

12 MEF (Malaysian Employers Federation) (2014),
Practical Guidelines for on the Employers on the Re-
cruitment, Placement, Employement and Repatriation
of Foreign Workers in Malaysia, p.1

13 ASEAN (2014), Asean Conference on Globalization
and Labor Administration: Cross-Border Labor Mobil-
ity, Social Security and Regional Integration, Manila,
Philippines, November 19-21,2014, p.6
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1959/63 (the Immigration Act 1959/63) dua
ra mutc phat nhw sau:

“S. 55B(1): Phat khong it hon 10.000 RM
va khong nhiéu hon 50.000 RM d6i véi mdi
nguoi lao dong bat hop phap duoc thué
hoac bi phat tu khong qua 12 thang hodc ca
hai d6i v6i mdi nguoi lao dong nhu vay.

S. 55B(3): Néu NSDLD st dung qua
nam lao dong bat hop phap, bi két toi —bi tu
khong it hon sau thang nhitng khong qua
nam nam va cling phai chiu trach nhiém
bang danh roi khong vuot qué sau roi”.

Hinh phat d6i véi ngreoi LDNN bat hop
phap theo Diéu 6, khoan 3 dao luat nay nhuw
sau: “Mot nguoi LDNN bi két an phai bi
phat khong qua 10.000 ringgit hodc bi phat
t c6 thoi han khong vieot qua ndm nam
hodc cd hai, va phai chiu trach nhiém bé“mg
danh roi nhung khong vueot qua sau roi”.

Qua day co thé thdy Malaysia da rat chu
y téi quan ly LDNN tw gitta thé ky trudc.
Céc quy dinh vé& quan ly LDNN nam tai
nhiéu dao luat khac nhau. Va ché tai hinh
sw ¢ vai tro rat 1on trong viéc thiét chat
quan ly. Bién phap quan ly duoc an dinh
v6i ca NSDLD.

Tt cac kinh nghiém trén c6 thé rat ra
bai hoc cho Viét Nam hién nay nhu sau:

Thir nhdt, can xuat phat tir nhu cau that
cua nén kinh t& d€ sit dung lao dong nhap
cw ¢6 hiéu qua; va khong qua e ngai doi
v6i lao ddng nhap cu ma van dé mau chot
la tim kiém cho dwoc mo hinh va phuong
thitc quan ly thich hop;

Thit hai, xay dung cac quy ché phap ly
riéng cho ting loai lao dong nhap cw dé
quan ly sat voi titng loai lao dong nhap cw;

Thit ba, can gan 1¢i ich ctia chta st dung
lao ddéng vdi lgi ich chung cua dat nude
trong viéc st dung va quan ly lao dong
nhap cu;

Thit tw, thiét 1ap chinh sach quan ly lao
dong nhap cu tiv dudi lén, cé nghia la tt
nhitng nguoi gan giii nhat véilao dong nhap
cw va ¢d nhu cau stt dung lao dong nhap cu;
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Thir ndm, st dung ché tai thich hop véi
ting loai lao dong nhap cu, ké ca ché' tai
hinh su; va

Thir sdu, tap trung viéc quan ly nha
nudc doi véi lao dong nhap cu vao mot dau
moi thong nhat.

Cac bai hoc nay c6 thé dugc suy tinh
phu hop voi hoan canh ctia Viét Nam
trong ting thoi diém lich st d€ st dung.
Malaysialamotnudce trong ASEAN coé nhiéu
diém twong dong vaéi Viét Nam vé trinh do
phat trién kinh t&, do d6 kinh nghiém cua
Malaysia rat gan gi véi Viét Nam. Tuy
nhién, Malaysia c6 khéc biét vdi Viét Nam
v€ van hda va truyén thong, trong d6 van
héa Hoi Gido la diém khac biét 16n nhat.
Mac du ¢6 su phtic tap lién quan téi van dé
sinh sdng ctia ngwoi nude ngoai trong mot
quéc gia Hoi Gido, nhung Malaysia van dan
xép duoc dé phat trién kinh té. Day la diém
can nghién ctru va hoc tap.

1.4. Kinh nghiém caa Dai Loan

~ So véi cac qudc gia trong khu vire chau
A, Dai Loan ¢6 quy trinh tuyén dung lao
dong nudc ngoai don gian hon nhiéu, diéu
kién lam viéc tot va mtrc luong co ban kha
cao (tang ttr 21.009 Té/ thang lén 22.000 Te/
thang, ap dung ttr ngay 1/1/2018)". Biéu d¢6
da thu hut dong dao lwe luong LDNN “xuat
khau” sang Dai Loan lam viéc, trong d6 lao
dong Viet Nam c6 khoang 80.000 nguoi va
binh quan thi truong nay moi thang tiép
nhan 5.237 nguoi®. Diéu kién tuyén dung
LDNN lam viéc tai Dai Loan khong qua
khat khe nhu thi treong lao dong ctia cac
nudc khac. Diéu kién co ban la LDNN chi
can tot nghiép Trung hoc co sé tro 1én, dap
tng tiéu chuan stiic khoe va chuyén mon

Y Taiwan’s monthly minimum wage increased to NT
$2000, ngudn:https://www.taiwannews.com.tw/
en/news/3234717, truy cap ngay 18/8/2017

15 Cdc thong tin cdn phdi biét vé thi trwong lao dong Dai
Loan nam 2017 ,2018 ¢6 nhitng thay doi gi?, ngudn:
http://congtyxuatkhaulaodongdailoanuytin.com/
cac-thong-tin-can-phai-biet-ve-thi-truong-lao-
dong-dai-loan-nam-2017-2018-co-nhung-thay-
doi-gi/, truy cap ngay 13/7/2018
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PHAP LUAT VE QUAN LY LAO PONG NUOC NGOAI CUA MOT SO NUOC...

ma bén phia tuyén dung yéu cau la du diéu
kién dé€ lam viéc tai Dai Loan. Nhing lao
dong chua cd tay nghé sé duoc dao tao truc
tiép trong qua trinh lam viéc tai do.

Dai Loan theo m6 hinh quan ly lao
dong nudc ngoai bang cap gidy phép lao
dong. Gidy phép lao dong do Uy Ban Lao
Pong, Vién Hanh Chinh, Trung Hoa Dan
Qudc (Dai Loan) cap. Gidy phép lao dong
c6 thé duwoc gia han boi Uy ban nay. Trude
kia, Luat Dich vu viéc lam cta Dai Loan
quy dinh nhitng LDNN lam viéc tot, khong
vi pham phap luat trong 3 nam qua c6 thé
duoc ky hop dong lao dong lam viéc & Dai
Loan thém 3 nam nita nhung phai lam tha
tuc xuat canh vé nuwdce it nhat 1 ngay trudc
thoi han 3 ndm r6i moi dwogc tai nhép canh
vao lam viéc. Tuy nhién, diéu luat nay da
duochuy bo va thay th&'bang Khoan 4 Diéu
52 Luat Dich vu viéc lam, c6 hiéu luc tir
ngay 05/11/2016 cho phép ngwoi LDNN sau
khi hét han hgp dong (03 nam) thi khong
phai xuat canh, cé thé xin gia han hop dong
tai Dai Loan (t6i da 12 ndm).

Trong vong 30 ngay trurdchodc sau ngay
man han 6 thang, 18 thang va 30 thang sau
khi nhap canh, NSDLD phai thu xép cho
nguoi lao ddng di kham sttc khoe, va thong
bao két qua kiém tra sitc khde cho Nha
chttc trach y t€ tai dia phuwong trong vong
15 ngay sau khi nhan duoc gidy két qua
kham strc khoe. Nguoi lao ddng c6 quyén
gitt ho chiéy, thé cu tra va tai san khac cua
minh. NSDLD khong c6 quyén gitt nhiing
thir nay. NSDLD phai lam tha tuc gia han
thoi gian cw tra cho ngwoi lao dong truede
khi hét han cu tru.

Nguoi lao dong cé thé bi phat tir 30.000
DPai t& dén 150.000 Dai té va bi truc xuat
trong thoi han quy dinh, khong duoc tiép
tuc lam viéc trén vung lanh thé Pai Loan
ntta, néu sau khi nhdp canh vao Dai Loan
ma lién tuc bé viéc 03 ngay, hodc mat lién
lac hay 1am viéc cho NSDLD bat hop phap.

Néu cé tranh chdp phat sinh gitta nguoi
lao ddng va NSDLD vé quyén loi lao dong,
nguoi lao dong cd thé truc tiép tim dén Co
quan hanh chinh lao dong ctia chinh quyén
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thudc cac huyén thi noi nguoi lao déng
lam vigc d€ xin gitup diéu dinh dan xép giai
quyét hodc goi day néi mién phi ma Uy ban
lao dong Dai Loan danh riéng cho lao dong
nudc ngoai d€ khiéu nai, hodc cling c6 thé
xin phuc vu khiéu nai tai Tram phuc vu lao
dong nudc ngoai tai San bay qudc té€ cua
bai Loan (Nha ga san bay qudc té Bao Vién
va Nha ga san bay qudc t€' Cao Hung).

Néu nguoi lao dong gdp tinh trang mua
ban nguoi, c6 thé khiéu nai véi Trung tam
phuc vu tw van lao dong nudc ngoal cua
cac huyeén thi hodc go1 dién thoai mién ph1
danh cho lao dong nude ngoai toi Cuc viéc
lam truc thudce Uy ban lao dong, hodc gap
cac quay phuc vu lao ddng nudc ngoai tai
San bay qudc t€ Dao Vién va San bay quoc
t&'Cao Hung dé nghi hd tro béo canh st va
co quan di tra d€ diéu tra va hd trg phién
dich khi ra toa, dong thoi khan cap sap dat
chd & noi an toan, chuyén d6i NSDLD khéc,
va ho tro xtt ly tranh chdp gitta nguoi lao
dong voi NSDLD.

Céc thong tin cho thay Viét Nam c6 thé
hoc nhiéu kinh nghiém ttr Pai Loan nhu:

Thi nhit, quan tam téi quyén con nguoi
trong viéc quan ly LDNN; chdm séc nguoi
LDNN vé mdt thé chat va tinh than, chong
trd cac hanh vi mua ban nguoi, hd tro ngudi
LDNN giai quyét tranh chap lao dong...

Thir hai, thiét lap mang lwdi quan ly
LDNN gan giii, dé tiép can;

Thiz ba, chi dan rat cu thé cho nguoi
LDNN thuc hién quyén loi va nghia vu
cua minh.

Dai Loan cé nén van hda kha gan gii voi
Viét Nam. Mdc du trinh d6 phat trién kinh
t€’khd cao, nhung mo hinh quan ly LDNN
ctua Dai Loan kha thich hop véi Viét Nam.

2. D€ xuit nghién ctu tham khao va
hoan thién phap luit vé quan ly lao dong
nudc ngoai tai Viéet Nam

Thit nhdt: Xay dung mot bd nguyeén tic
cho phép luat quan ly lao dong nudc ngoai
tai Viét Nam, va tach van dé xuat khau va
nhap khau lao dong dé diéu tiét riéng biét.

Hién nay, B6 luat Lao dong nam 2012
chura c6 quy dinh nao vé cac nguyén tac ctia
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PHAM THI HUONG GIANG - KHUC THI TRANG NHUNG

phap luat vé quan ly LDNN tai Viét Nam
ma linh vuc phap luat nay dwgc quy dinh
cung vdi van dé dua nguoi lao dong Viét
Nam di lam viéc & nudc ngoai. Hai van
de lao dong nay xuat phat tte hai nhu cau
khdc nhau cta dat nudc, chang han trong
giai doan hién nay viéc xuat khau lao dong
d6i voi Viét Nam can khuyén khich va thuc
hién dwoc cang nhiéu cang tot, trong khi do
can co sy kiém soat chdt ché ca vé so luong
doi voi LDNN vao lam viéc tai Viét Nam.

Vi véy cén tdch bach hai loai lao dong nay
dé diéu tiét rieng. Cac nguyén tac ctia phap
luat vé quan ly LDNN hay lao dong di tra
tai nwdc so tai phai duoc quy dinh day du.

Thit hai: Quy dinh cu thé hon va chat ché
hon nhitng m6i lién hé gitta cac chti thé quan
ly lao dong nuedc ngoai tai BO luat Lao dong.

Hién nay Bo luat Lao dong nam 2012
da danh qua nhiéu van dé cho cac van ban
dudi luat quy dinh nhat la van dé quan ly
LDNN lam viéc tai Viét Nam. Tuy nhién
cac van ban dudi luat chua thé hién duoc
day du mdi lién hé gitta cac co quan trong
viéc quan ly LDNN, dong thoi gia tri phap
ly cta cac quy dinh nay thap. Do vy can c6
quy dinh cu thé vé mdi lién hé nay ¢ tam
van ban co gid tri phdp ly cao hon. Tw tuong
cuc bd trong quan Iy nha nwde & ta van con
nhiéu do d6 sy chu tri phoi hop dé xéy
dung thong tw tro nén kém hiéu qua va cac
quy dinh cta thong tu dé bi thay d6i. Viéc
phoi hop gitta co quan quan ly lao dong voi
co quan cdng an bi nhU’(‘Jng tham quyé‘n cho
thong tu lién bo. Vi vay giai phap nay la giai
phap can thiét d& khac phuc bat cap néi trén.

Thir ba: Xac dinh lai mo6 hinh thi hanh
phap luat quan ly lao dong nurdc ngoai lam
viéc tai Viét Nam va tdng cuong vai tro cua
nguoi st dung lao dong.

Ttr kinh nghiém cia Malaysia cho thay, t6
chttc phi chinh phti ctia nhitng NSDLD c6 vai
tro hét stic quan trong trong quan ly LDNN.
Ho vtra kién nghi chinh sach, phép luét, lai
vira tO chitc thi hanh phép luat. Van dé€ mau
chdt 1a NSDLD thay duoc loi ich caa minh
gan véi loi ich ctia dat nudc. Vi vay ngoa1 viéc
thé ché'hoa chinh sach nay vao luat, con phai
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hai hoa cac nhu cau st dung LDNN vdi loi
ich lau dai ctia cAc doanh nghiép hoat dong &
Viét Nam. Chinh céc td chitc ciia NSDLD trd
thanh nguoi gidm sat hoat dong chap hanh
phap luat cta cac co quan quan ly LDNN.
M& hinh thi hanh tong quat phap luat quan ly
LDNN la su két hop gitta nha nudc va xa hoi
dan sy. Biéu nay phu hop véi cht treong xa
hoi hda va dong thuan xa hoi dang duwgc chi
y ¢ Viét Nam.

Thir tw: Thiét lép chinh sach quan ly
lao dong nudc ngoai xuat phat ttr loi ich
cua nguou stt dung lao dong va bat dau tir
nguoi st dung lao dong.

Viéc gan loi ich ctia nguoi sit dung lao
doéng nudc ngoai voi loi ich chung cua dat
nudc sé gop phan gitp cho chinh sach sat
voi thuc t& va bao ddm cho viéc thuc thi
chinh sach ding dan va day du. Hién nay
ngum stt dung LDNN duong nhw chi y thire
rang ho 1a mot do6i tuong bi quan ly va bi
tac dong boi chinh sach cia nha nudc. Cho
nén viéc thiét 1ap chinh sach quan ly LDNN
xuat phat tir loi ich ctia NSDLD va bat dau
tte NSDLD la mdt giai phap vo cing quan
trong khong nhitng gén loi ich ctia nguoi
stt dung LDNN vdi loi ich ctia dat nwdc, ma
phat huy dan chu béi trong mot xa hoi dan
chu thi nguroi dan c6 quyén tham gia vao
viéc thiét ké'va quyét dinh chinh sach.

Thit ndm: Day manh cong tac thanh tra,
kiém tra hoat ddng ctia nguoi lao dong va
nguoi st dung lao dong nudc ngoai.

Phuong thttc thanh tra, kiém tra hién
can tién hanh la phoi hgp thanh 1ap cac t6
cong tac lién nganh dé€ kiém tra, thanh tra
va chéan chinh nhitng vi pham khi stt dung
LDNN lam viéc tai Viét Nam. Ngoai ra can
tang cuong thanh, kiém tra theo chuyén de,
nhu chuyén dé tuyén chon lao dong, chuyén
dé vé dang ky, khai bao va xin gidy phép
lao dong, chuyén dé st dung lao dong...
Nhitng treong hop khong du diéu kién lam
viéc tai Viét Nam thi budc xuat canh hoac
truc xuat theo quy dinh, kip thoi giai quyét
tranh chap, khiéu nai, t& cdo lién quan dén
hoat dong st dung LDNN tai Viét Nam./.
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