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QUY DINH CUA WTO VE BAO V& MOI TRUONG
VA NHUNGC VAN DE DHAD Li DAT RA CHO VIET NAM

TAO THI HUE *

Tém tit: Mic di khéng phdi la té chirc quéc té vé linh viee méi trieong nhwng Phan mé dau cia
Hiép dinh thanh lgp T6 chirc Thuong mai thé giéi (WTO) da xdc dinh, ti do hod thwong mai van phdi
ddm bdo muc tiéu phat trién bén viing. Nhiéu quy dinh trong cdc hiép dinh ciia WTO ciing cho phép
thanh vién bao vé moi truong song khong quy dinh thanh vién bdao vé maoi truong thong qua bién phap
nao. Uy ban vé Thirong mai va Méi triecong (CTE) ciia WTO c6 nhiém vu nghién ciru moi quan hé gitta
cdc hiép dinh cia WTO véi cdc hiép dinh thuwong mai da phwong vé méi truong, thic ddy qud trinh
dam phén vin dé méi truong trong WTO nhiung van chua dat két qua. Trong boi canh dé, Viét Nam,
Véi tw cach la thanh vién WTO, can can nhdc khi ap dung bién phdp bdo vé méi truong dé dam bdo
dap ung quy dinh cia WTO.
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WTO REGULATIONS ON ENVIRONMENTAL PROTECTION AND LEGAL ISSUES IN
VIETNAM

Abstract: Although it is not an international organization specialzing in the environmental field,
but the Preamble of the Agreement Establishing the World Trade Organization (WTO) has determined
that trade liberalization must ensure the sustainable development goals. Many provisions in the WTO
agreements allow members to protect the environment. However, there is no specific environmental
protection measures as WTO rules. The Trade and Environment Committee (CTE) duties are to study
the relationship between WTO agreements and multilateral environmental agreements (MEAS), to
promote negotiation about environmental issues in WTO, but it has not yet achieved much results. In
that context, Vietham as a WTO member, has to consider when applying environmental protection
measures, to ensure the consistency with WTO rules.
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1. Co s& phap |i vé bao vé mdi truwong
trong khudén kho WTO

T6 chirc Thuong mai thé gidi (WTO)
khong phai 1a t6 chirc qudc té vé linh vuc
moi truong, muc ti€u chinh cuia WTO la dam
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bao hoat dong thuong mai dugc dién ra tu do
va ¢ thé du doan dugc trén pham vi toan
cau.! Nhung phat trién bén vimng va bao vé
mdi truong cling 1 muc ti€u dugc néu tai
Phin mé dau cia Hiép dinh thanh lap

(1). WTO, The WTO, https://www.wto.org/english/
thewto_e/thewto_e.htm, truy cap 16/5/2021.
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WTO.® Bén canh do, trong mot sb hi¢p dinh
cia WTO ciing c6 quy dinh lién quan dén
bdao v¢ moi trudong, tam dich la quy dinh
“xanh” (Green provisions),® gdm céc vén
dé sau:

1) Ngoai 18 vé bao vé moi trudng tai
diém b, g Biéu XX Hiép dinh chung vé Thué
quan va thuong mai naim 1994 (GATT);

2) Rao can ki thuat trong thuong mai va
bién phap kiém dich dong, thuc vét theo
Hiép dinh vé CAc rao can ki thuat dbi voi
thuong mai va Hiép dinh vé Cac bién phap
kiém dich dong, thuc vat;

3) Cac bién phap hd tro trong nudc ddi
v6i nong nghiép c6 tac dong tdi thiéu ddi voi
thuong mai dugc cho phép va dugce loai trir
khoi cac cam két cit giam, liét ké trong Phu
luc 2 ctia Hi¢p dinh vé Nong nghiép;

4) Chinh phu thanh vién c6 thé tir chéi
cap bang sang ché voi nhiing sang ché de
doa tinh mang hodc strc khoé ctia con nguoi,
dong vat hoac thuc vat hodc c6 nguy co giy
thi¢t hai nghiém trong cho mdi truong
(Piéu 27 Hiép dinh vé Khia canh thuong
mai lién quan dén quyén s¢ hiru tri tué -
Hiép dinh TRIPS).

(2). Poan dau tién trong Phan m¢ dau cia Hiép dinh
néu rd muc tiéu caa WTO bao gom phat trién bén
vitng, bao vé va duy tri moéi trwong. Xem: WTO,
Marrakesh Agreement Establishing the World Trade
Organization,  https://www.wto.org/english/docs_e/
legal_e/04-wto_e.htm, truy cap 16/5/2021; WTO,
Understanding the WTO: Cross-Cutting and New
Issues, The environment: a specific concern, https://www.
wto.org/english/thewto_e/whatis_e/tif_e/bey2_e.htm,

truy cap 16/5/2021.

(3). WTO, WTO rules and environmental policies:
Other relevant WTO ftexts, https://www.wto.org/english/
tratop_e/envir_e/issu3_e.htm, truy cap 16/5/2021.
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5) Ngoai 18 tai diém b Diéu 14 Hiép dinh
chung v& Thuong mai dich vu (GATS).®

Tuy nhién, tat ca cac quy dinh trén déu
khong quy dinh thanh vién WTO c6 nghia
vu bdo v¢ moi truong nhu thé nao va béng
bién phap cu thé n20.®) Pidu nay co nghia
thanh vién WTO dugc phép 4p dung céc
bién phap lién quan dén thuong mai nhim
bao v¢ moi truong song khong dugc vi pham
quy dinh trong cac hiép dinh cua WTO.©
Thanh vién WTO cling khong c6 nghia vu
dua ra cam két bao vé mdi truong bang
bién phap nao.

Trong cac quy dinh trén, ngoai 1&¢ dugc
néu trong Piéu XX GATT c¢6 vai tro dic biét
quan trong d6i voi van dé bao vé mdi truong

(4). Tuong ty nhu DPidu XX GATT, Hanoi Law
University, Textbook International Trade and Business
Law, People’s Public Security Publishing House, Hanoi,
2017 (Giéo trinh song ngit Anh-Viét do EU tai tro
trong khudn khé Dy &4n EU-Viét Nam MUTRAP I11),
tr. 769.

(5). Piéu nay hoan toan khac céc bién phap thuong
mai c6 trong céc hiép dinh da phwong vé méi truong
(MEAs), trong d6 sé& truc tiép quy dinh céac bién phap
bao vé moi truong, ké ca bang nhing bién phap han
ché thuong mai nhu gidy phép nhap khau, gidy phép
xuat khau, cAm mua ban,...

(6). WTO, An introduction to trade and environment
in the WTO, https://www.wto.org/english/tratop_e/
envir_e/envt_intro_e.htm, truy cap 16/5/2021.

Vi du, khoan 1 Biéu 2 Hiép dinh vé Cac bién phép
kiém dich dong, thuc vat quy dinh: “Cac thanh vién
c6 quyén sir dung céc bién phap vé sinh dong-thuc vat
can thiér @é bao vé cugc song va sic khoé cua con
nguwoi, dong vat va thuc vdt véi diéu kién cac bién
phdp dé khéng trdi véi cdc diéu khoan cia Hiép dinh
nay”. Xem: WTO, Agreement on the Application of
Sanitary and Phytosanitary Measures, https://www.
wto.org/english/docs_e/legal_e/15sps_01 e.htm, truy
cap 16/5/2021.
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trong bdi canh ty do ho4 thuong mai” boi
vé ban chat, cdc bién phap bao vé moi
truong c6 thé tao ra su han ché thuong mai
(nhu 4p dung bién phap han ché s6 lugng) va
do d6 anh huong dén quyén cua cac thanh
vién khéc trong WTO.

2. Tinh hgp phap cia cac bién phap
bao vé mdi trwong cO tic dong han ché
thwong mai trong thuc tién giai quyét
tranh chip tai WTO

Bi don trong cac tranh chap lién quan
dén bién phap bao vé mdi truong cé tac dong
han ché thuong mai tai WTO thuong vién
dan diém b va g Diéu XX GATT dé chimg
minh tinh hop phap cua bién phap duoc ap
dung. Ttr khi WTO chinh thirc dugc thanh
lap dén nay, c6 04 vu tranh chip dién hinh
vé vin dé nay, gdm:® “Hoa Ky - Xang”;®
“Hoa Ky - Tom”;®® “EC — Amiang”;®?

(7). WTO, WTO rules and environmental policies:
key GATT disciplines, https://www.wto.org/english/
tratop_e/envir_e/envt_rules_gatt_e.htm, truy cap
16/5/2021

(8). Website chinh thuc cua WTO vé vin d& moi
truong chi néu 04 vy tranh chap nén trong pham vi
bai viét, tAc gia ciing chi phan tich vé nhitng vu tranh
chap nay. Xem: WTO, WTO rules and environmental
policies: introduction, https://www.wto.org/english/
tratop_e/envir_e/envt_rules_intro_e.htm, truy cap
16/5/2021.

(9). WTO, DS2: United States - Standards for Reformulated
and Conventional Gasoline, viét tat 1a US - Gasoline,
tam dich la “Hoa Ky - Xang”, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds2_e.htm, truy cép
16/5/2021.

(10). WTO, DS58: United States - Import Prohibition
of Certain Shrimp and Shrimp Products, viét tat 1a US
- Shrimp, tam dich la “Hoa Ky - Tom”, https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds58_e.htm,
truy cép 16/5/2021.

(11). WTO, DS135: European Communities - Measures
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“Brazil - Lop xe tai ché”."?) Pé bién phap
bao vé moi truong co tic dong han ché
thwong mai 1a hop phap theo Didu XX
GATT, bi don phai chung minh dugc hai
van dé: 1) bién phap nay thudc diém b hoic
g; 2) bién phap dugc ap dung theo yéu cau
quy dinh tai Poan m¢ dau cta Diéu XX.

2.1. Vu “Hoa Ky - Xang”

Trong vu tranh chip nay, Venezuela va
Brazil khiéu kién Hoa Ky dbi voi viéc thuc
thi Pao luat Khong khi sach nam 1990
(Clean Air Act - CAA) va Quy dinh cua
Co quan Bdo vé mdi truong Hoa Ky
(Environmental Protection Agency - EPA)
vé kiém soét chat doc va 6 nhiém khac do
d6t xang dugc san xuat hodc nhap khau vao
Hoa Ky. Cac quy dinh nay duoc goi tat 1a
Quy tic dbi voi xang (Gasoline Rule). Muc
tiéu cia CAA la dé dam bao rang, 6 nhiém
tir d6t xang khong vuot qua mirc nim 1990
va lam giam chat 6 nhiém trong cac trung
tam dan s6 16n.

Theo Ban hoi tham, Quy tic déi véi
xing ctia Hoa Ky vi pham nghia vu di xur
quéc gia theo khoan 4 Piéu III GATT va
khong thudc truong hop ngoai 1€ tai cac
diém b, d va g Bidu XX GATT.®® Tuy nhién,

Affecting Asbestos and Products Containing Asbestos,
viét tit 1a EC - Asbestos, tam dich 12 “EC — Amidng”,
https://www.wto.org/english/tratop_e/dispu_e/cases_e
/ds135_e.htm, truy cap 16/5/2021.

(12). WTO, DS332: Brazil - Measures Affecting Imports
of Retreaded Tyres, viét tit la Brazil - Retreaded
Tyres, tam dich la “Brazil - Lép xe tai ché”,
https://www.wto.org/english/tratop_e/dispu_e/cases_e
/ds332_e.htm, truy cap 16/5/2021.

(13). Panel, United States - Standards for Reformulated
and Conventional Gasoline, para. 8.1, https://docs.
wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=

19


https://www.wto.org/english/%20tratop_e/envir_e/envt_rules_gatt_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envt_rules_gatt_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envt_rules_intro_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envt_rules_intro_e.htm
https://www.wto.org/%20english/tratop_e/dispu_e/cases_e/ds2_e.htm
https://www.wto.org/%20english/tratop_e/dispu_e/cases_e/ds2_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds135_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds135_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds332_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds332_e.htm

NGHIEN CUU - TRAO POI

Quy tic ddi v6i xdng nhim bao tén khong
khi sach & Hoa Ky. Co quan phuc thdm cho
rang, khong khi sach (clean air) ciing 12 mot

(17994

loai “tai nguyén thién nhién” (natural
resources) ¢6 thé bj can kiét (depleted).®?
Theo Quy tic dbi voi xing, cac tiéu chuin
ap dung voi xdng trong nudc ciing dong
thoi 4p dung cho xang nhép khiu.®® Vi
vy, Co quan phtc thim két luin, Quy tic
ddi voi xang ctia Hoa Ky thudc pham vi ap
dung cua diém g Picu XX GATT.®®

Tuy nhién, Co quan phac thdm két luan,*”)
Hoa Ky cho phép co so loc dau trong nuéc
c6 thoi gian dé co ciu lai hoat dong va diéu
chinh theo yéu cau trong Quy tic ddi véi
xing song Hoa Ky khong dua ra dugc bang
ching cho thdy ho di xem xét van dé chi
phi, tai chinh va nhiing nghia vu khac dé cac
co s loc dau nudc ngoai cling co thoi gian
thay ddi theo quy dinh méi cuia Hoa Ky.
Thuc té ndy da tao ra “su phan biét dbi xir vo
li” va “han ché tr4 hinh d6i voi thuong mai
quéc t&”, khong dap tng dugc diéu kién tai
DPoan mé dau cua Diéu XX.

2.2. Vu “Hoa Ky - TOm”

Bén quc gia la An Do, Malaysia,
Pakistan, Thai Lan khiéu kién Hoa Ky lién
quan dén 1énh cAm nhap khau t6m va céc san
pham tir tdm cta cac qudc gia nay theo Muc

Q:/WT/DS/2R.pdf&Open=True, truy cap 16/5/2021.
(14). Appellate Body, United States - Standards for
Reformulated and Conventional Gasoline, p. 19, tldd.
(15). Appellate Body, United States - Standards for
Reformulated and Conventional Gasoline, p. 21, tldd.
(16). Appellate Body, United States - Standards for
Reformulated and Conventional Gasoline, p. 29, tldd.
(17). Appellate Body, United States - Standards for
Reformulated and Conventional Gasoline, p. 28, 29,
tldd.
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609 Luat Cong cong Hoa Ky 101-162 (U.S.
Public Law 101-162).

Hoa Ky 1a mdt bén tham gia Cong udc
vé Buon ban quéc té cac loai dong, thyc vat
hoang di, nguy cdp (Convention on
International Trade in Endangered Species
of Wild Fauna and Flora - CITES). CITES
d3 cim budn ban qudc té rua bién, trimg, cac
bo phan va san pham cta rua bién.“® Theo
Muc 609 Luat Cong cong, Hoa Ky yéu cau
céc tau ludi kéo tom hoat dong & ving bién
thudc quyén tai phan ctia Hoa Ky sir dung
TED (cong cu han ché viéc bat ngiu nhién
rua bién) moi luc dé bao vé rua bién.*® Hoa
Ky ciing cho rang, Muc 609 Luat Cong cong
va cac hudng dan thudc trudng hop ngoai 16
néu tai cac didm g va b Pidu XX GATT.??

Ban hoi tham két luan, bién phap cam,
han ché nhap khau tom d6i vé6i cac qudc gia
khong dugc ching nhan theo Muc 609 Luat
Cong cong cua Hoa Ky da vi pham khoan 1
pidu XI GATT,® ciing nhu khéng thudc
truong hop ngoai 18 tai cac diém g va b Diéu
XX GATT.??

Nguoc lai, theo Co quan phuc tham, céc
bién phép bao ton tai nguyén thién nhién bi

(18). Panel, United States - Import Prohibition of
Certain Shrimp and Shrimp Products, para. 3.18,
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?f
ilename=q:/WT/DS/58R.pdf&0Open=True, truy cap
16/5/2021.

(19). Panel, United States - Import Prohibition of
Certain Shrimp and Shrimp Products, para. 3.19, tldd.
(20). Panel, United States - Import Prohibition of
Certain Shrimp and Shrimp Products, para. 3.3, tldd.
(21). Panel, United States - Import Prohibition of
Certain Shrimp and Shrimp Products, para. 7.17, tldd.
(22). Panel, United States - Import Prohibition of
Certain Shrimp and Shrimp Products, para. 7.62, tldd.
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can kiét, du la phi sinh vat hay sinh vt (rua
bién), déu c6 thé thudc pham vi ap dung cua
diém g Didu XX.® 07 loai rua bién dugc
bdo v¢ theo Muc 609 Luat Cong cOng déu
duoc liét ké trong Phu luc 1 cua CITES.®
Do viy, Co quan phiic tham két luan, rua
bién duogc bao vé theo Muc 609 Luét Cong
cong la “tai nguyén thién nhién can kiét”
phu hop véi quy dinh tai diém g Pidu XX
GATT 1994.%°)

Muc 609 Luat Cong cdng dugc ban hanh
vao nam 1989, chi dé cap phuong thirc thu
hoach tom nhap khau. Tuy nhién, tr ndm
1987, Hoa Ky dd ban hanh Pao luat vé Cac
loai ¢6 nguy co tuyét chung (c6 hi¢u lyc nam
1990), yéu cau tat ca cac tau danh bat tom
ctia Hoa Ky str dung thiét bi loai trir riia bién
(Turtle Excluder Devices — TED), do d6 bién
phép ctia Hoa Ky phu hop véi diéu kién tai
diém g Diéu XX.?

Theo Huéng dan nim 1991 va 1993 cia
Muc 609, 04 qubc gia khu vuc Caribe (phia
tay Pai Tay Duong) dugc phép co giai doan
trong ba nim dé nganh danh bat tom cua
nhimg nude nay diéu chinh, dap Gmg yéu cau
stt dung TED. Ddi voi tat ca cac nude khac
xuat khau tom sang Hoa Ky (bao gdm ca An

(23). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 131, tldd.

(24). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 132, tldd.

(25). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 134, tldd.

(26). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 144, 145, tldd.
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Do, Malaysia, Pakistan va Thai Lan) chi c6
04 thang dé thuc hién yéu cau bat budc sir
dung TED.®” Sy khéac biét ndy tao ra su
“phan biét d6i xir phi 1i” (unjustifiable
discrimination) giira cac qudc gia xuat khau
mong muén duoc chtng nhan dé tiép can thi
truong tom Hoa Ky theo quy dinh cua Poan
mé dau Picu XX.?®

Tiép theo, Co quan phuc tham thdy rang,
Muc 609 chi dua ra yéu cau duy nhét, cing
nhic ap dung chung d6i v6i hoat dong dénh
bat tom trong nudc cia Hoa Ky, ma khong
tim hiéu sy pht hop ciia chuong trinh chimg
nhan d6 d6i véi diéu kién phd bién & cac
nuéc xuat khau. Su cimg nhic va khong
linh hoat nay ciing tao thanh “sy phan biét
dbi xur tuy tién” (arbitrary discrimination)
khong dap ung quy dinh ctia Poan mo dau
Pidu XX.%)

2.3. Vu “EC — Amiang”

Ngay 28/5/1998, Canada di yéu cdu tham
van v6i Cong dong chau Au (EC) vé céc bién
phap trong nudc ciia Phap, dic biét 1a Nghi
dinh s6 96-1133 ngay 24/12/1996, lién quan
dén viéc cdm amiing va cic san pham c6
chtra amidng, cAm nhap khau cac san pham
chtra amiang. Ngoai ra, Nghi dinh s6 96-1133
ciing cho phép mot s6 ngoai 18.69

(27). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 173, tldd.

(28). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 176, tldd.

(29). Appellate Body, United States - Import
Prohibition of Certain Shrimp and Shrimp Products,
para. 177, tldd.

(30). Piéu 2 Nghi dinh 96-1133 quy dinh ngoai I¢ cua
lénh cdm dbi voi mot sb vat liéu, san pham hoic thiét
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EC khang dinh, Nghi dinh s6 96-1133 Ia
hop phap theo quy dinh tai diém b Diéu XX
GATT.CY

Ban hoi tham két luan, Nghi dinh s6 96-
1133 vé lénh cAm véi amiing va cac san
pham chira amiang vi pham khoan 4 Diéu 111
GATT.®? Chinh sach cAm amidng theo Nghi
dinh sb 96-1133 duoc thiét ké dé bao vé tinh
mang hoac suc khoé cta con nguoi (khoi
bénh ung thu, mot s6 bénh khac).®® Canada
khéng chimg minh duoc sy ton tai cia mot
bién phap thay thé khac cho Iénh cim cua EC,
do d6 Nghi dinh s6 96-1133 la can thiét va
thuoc pham vi 4p dung cua diém b Piéu XX
GATT.® Tiép d6, Ban hoi thAm xem xét va
két luan, Nghi dinh s6 16-1133 dap tng
duoc cac diéu kién quy dinh tai Poan mg

bi c6 chua sgi chrysotile, ¢c6 churc nang twong duong
soi amidng trdng, néu c6 can cir khoa hoc ching minh
chang it gay ra rai ro sitc khée cho cong nhan hon so
VGi Soi amidng tring, dong thoi bao dam an toan cho
nguoi st dung cudi cing”. Xem: Panel, European
Communities - Measures Affecting Asbestos and
Products Containing Asbestos, para. 2.5, https://docs.
wto.org/dol2fe/Pages/FE_Search/MultiDDFDocumen
ts/44321/Q:/WT/DS/135R-00.pdf;Q:/WT/DS/135R-
01.pdf;Q:/WT/DS/135R-02.pdf/, truy cap 16/5/2021.
(31). Panel, European Communities - Measures Affecting
Asbestos and Products Containing Asbestos, para.
3.4, https://docs.wto.org/dol2fe/Pages/FE_Search/
MultiDDFDocuments/44321/Q:/WT/DS/135R-00.
pdf;Q:/WT/DS/135R-01.pdf;Q:/WT/DS/135R-
02.pdf/, truy cap 16/5/2021.

(32). Panel, European Communities - Measures
Affecting Asbestos and Products Containing Asbestos,
para. 8.158, 8.159, tldd.

(33). Panel, European Communities - Measures
Affecting Asbestos and Products Containing Asbestos,
para. 8.194, tldd.

(34). Panel, European Communities - Measures
Affecting Asbestos and Products Containing Asbestos,
para. 8.222, 8.223, tldd.
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diu Piéu XX GATT.® Nhu vay, Nghi dinh
s6 16-1133 vi pham khoan 4 Diéu Il cua
GATT 1994 nhung van hop phap theo ngoai
1& quy dinh tai diém b Didu XX.C°

Co quan phtc thim ciing ddng ¥ véi
két luan cia Ban hoi thim vé bién phéap
cua EC phu hop v6i muc dich “bao vé cudc
sébng va stc khoé cta con nguoi” theo
diém b Didu XX GATT®" va Nghj dinh sb
96-1133 1a “can thiét” dé bao vé cudc sdng
va stc khoé cua con nguoi theo diém b
Pidu XX GATT.®®

2.4. Vy “Brazil - Lop xe tai ché”

Ngay 20/6/2005, Cong dong chau Au
(EC) da yéu cau tham van véi Brazil vé viéc
ap dung cac bién phap anh hudng ti€u cuc
dén viéc xuét khau 10p xe tai ché tir EC sang
thi truong Brazil. Cu thé, Brazil da ap dung
lénh cAm nhap khau ddi véi 16p xe tai ché
cin cir vao Huodng dan 14 (Portaria 14) ngay
17/11/2004 cia Ban Thu ki ngoai thuong
thuoc BO Phat trién, Cong nghiép va Thuong
mai qubc té Brazil (SECEX), quy dinh cidm
cap gidy phép nhap khau cho 16p xe tai ché
(Van ban nay dugc viét tat 1a Portaria
SECEX 14/2004).

(35). Panel, European Communities - Measures
Affecting Asbestos and Products Containing Asbestos,
para. 8.224-8.240, tldd.

(36). Panel, European Communities - Measures
Affecting Asbestos and Products Containing Asbestos,
para. 8.241, tldd.

(37). Appellate Body, European Communities -
Measures  Affecting Asbestos and Products
Containing Asbestos, para. 163, tldd.

(38). Appellate Body, European Communities -
Measures  Affecting Asbestos and Products
Containing Ashestos, para. 174, 175, tldd.
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Mac du Portaria SECEX 14/2004 khong
quy dinh 1énh cdm nhap khiu hoan toan song
bang cach cAm cip gidy phép nhap khau cho
16p xe tai ché nén vin ban nay ciing c¢6 hiéu
luc cidm nhap khéu lép xe tai ché. Do do,
Ban hoi tham thay rang, Portaria SECEX
14/2004 khong phu hop véi quy dinh tai
khoan 1 Diéu XI GATT.®?

Brazil da ching minh dugc rai ro vé cac
bénh do mudi truyén nhu sdt xuat huyét, sot
vang da va sét rét ¢ Brazil lién quan dén su
tich tu ciing nhu van chuyén 16p xe phé
thai.“? Thém vao d6, Brazil cling thuyét
phuc duoc Ban hoi tham dong ¥ rang, viéc
tich tu 16p xe phé thai co6 nguy co xay ra
chay 16p va cac rui ro stirc khoé lién quan
phat sinh tr cac vu chay 16p.“" Ban hoi
tham két luan, Brazil da ching minh dugc
viéc tich lity 10p xe thai gdy ra rai ro ddi véi
tinh mang va stc khoé ctia con nguoi theo
diém b Piéu XX,“*? dap ung dugc yéu cau
“can thiét” theo diém b Piéu XX GATT.*?

Nhung theo phan quyét cua trong tai cua
Khéi thi truong chung Nam My (Southern
Common Market — Mercosur), Brazil van
nhap khau 16p xe da qua sir dung tir cac nudc

(39). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.15, https://docs.wto.org/
dol2fe/Pages/FE_Search/MultiDDFDocuments/88780
1Q:/WT/DS/332R-00.pdf;Q:/WT/DS/332R-01.pdf/,
truy cap 16/5/2021.

(40). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.71, tldd.

(41). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.82, 7.93, tldd.

(42). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.83, tldd.

(43). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.209, tldd.
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Mercosur, dan dén 1énh cdm nhap khau duoc
&p dung theo cach ciu thanh bién phéap phan
biét ddi xr v can ctr va han ché tra hinh
trong thuong mai qudc té theo quy dinh cua
Pidu XX.*)

Co quan phic thdm da: Dong y voi Ban
hoi thAm vé 1énh cAm nhap khéu cta Ban hoi
thAm dugc coi 1 “can thiét” theo quy dinh
tai diém b Piéu XX; tuy nhién, ngoai 1¢ nhap
khau 16p xe tai ché tir cac nudc Mercosur da
dan dén 1énh cdm nhap khau duoc ap dung
theo cach cau thanh su phan biét dbi xir tuy
tién hodac vo can cu, khong phu hgp véi
Poan m¢ dau cia Diéu XX.49

Nghién ciru bao céo ciia Ban hoi tham va
Co quan phuc tham trong 04 vy tranh chap
trén cho thay:

Mot la, khong c6 bi don nao bi khiéu
kién do 4p dung cac bién phap bao vé moi
truong. Bién phap bi khiéu kién déu do vi
pham quy dinh vé d6i xtr quéc gia (khoan 4
Piéu III GATT) hay ciAm 4p dung bién phap
han ché s6 luong (khoan 1 Pidu XI GATT);

Hai la, bién phap bao vé mdi truong,
ngay ca khi vi pham quy dinh cia WTO, bén
vi pham c6 thé chiung minh hop phap bang
cach vién dan ngoai 18 tai diém b va g Diéu
XX GATT;

Ba la, trong vu “EC — Amiang”, EC da
chttng minh dugc bién phap cdm nhap khau
amiing 13 hop phap theo diém g, phu hop
vo1 quy dinh tai Poan mo Pau cia Diéu XX;

Boén la, véi ba vu “Hoa Ky - Xang”,
“Hoa Ky - Tém”, “Brazil - Lép xe tai ché”,

(44). Panel, Brazil - Measures Affecting Imports of
Retreaded Tyres, para. 7.356, 7.357, tldd.

(45). Appellate Body, Brazil - Measures Affecting
Imports of Retreaded Tyres, para. 258, tldd.
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bi don khong chung minh dugc bi¢n phép
bao vé moi truong cua minh 1a hop phap baoi
da ap dung bién phip d6 mot cach tuy tién,
v0 can ¢t hodc tao ra han ché tra hinh trong
thwong mai quéc té;

Nam la, trong vu “Hoa Ky - T6m”, rua
bién c6 thé d& dang duoc coi 1a ngudn tai
nguyén thién nhién can kiét, boi duoc liét ké
trong CITES. Diéu nay cho thiy, diéu udc
quéc té vé moi trudng co thé duoc coi 1a tidu
chuin quéc té dugc thira nhan trong giai
quyét tranh chap tai WTO.

3. Pam phan vé vin dé thwong mai va
mbdi trudng trong khudén kho WTO

Cubi Vong dam phan Uruguay nam
1994, B¢ trudng Thuong mai cac nudc tham
gia da quyét dinh thanh lap Uy ban Thuong
mai va moi trueong (Trade and Environment
Committee - CTE).“® Chuong trinh lam viéc
ciia CTE bao gdbm 10 van dé nhung chi c6
van dé& 1 va 5 vé Quy tic thuong mai, hiép
dinh méi trudng va tranh chdp van tiép tuc
duoc dam phan.“” Theo do, CTE tap trung
nghién ctru moi quan hé gitta quy tic ctia hé
théng thuong mai da phuong voi bién phap
thuong mai co trong cac hiép dinh da phuong
vé méi truong (Multilateral Environmental
Agreements - MEAs) va giita co ché giai
quyét tranh chp cia WTO voi MEAs. So di,
ndi dung nay tiép tuc dugc cac thanh vién
WTO dam phan boi nhitng li do sau:

(46). WTO, “Understanding The WTO: Cross-Cutting
and New Issues”, tldd.

(47). Chi tiét 10 van dé xem tai: WTO, Items on the
CTE’s Work Programme, https://lwww.wto.org/ english/
tratop_e/envir_e/wrk_committee_e.htm, truy céap
16/5/2021.
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Thir nhat, hién nay, c6 250 MEAs khac
nhau dang cé hi¢u luc.(48) Trong do, 20
MEAS c6 diéu khoan quy dinh bién phap han
ché thwong mai nhim bao vé moi truong
nhu: CITES, Nghi dinh thu Montreal vé bao
vé tang 6-z0n, Cong udc Basel vé budn ban
hodc véan chuyén chit thai nguy hai qua bién
gi6i qudc té...“) Nam 2017, CTE da cong
bb tai lidu théng ké vé cac bién phap han ché
thuong mai trong 17 MEAs.®

Thir hai, cac thanh vién WTO noi chung,
Viét Nam noi riéng ciing dong thoi 1a thanh
vién caa MEAs. Theo théng ké cua CTE
nam 2017, 160 thanh vién cua CITES (nam
1973) 1a thanh vién cua WTO,®V 155 thanh
vién Cong udc Basel vé budn ban hoic van
chuyén chét thai nguy hai qua bién gi6i quc
té ddng thoi 1a thanh vién WTO,®? ...

(48). WTO, WTO Matrix on Trade-Related Measures
Pursuant to Selected Multilateral Environmental

Agreements (MEAs), https://www.wto.org/english/
tratop_e/envir_e/envir_matrix_e.htm, truy cap
16/5/2021.

(49). WTO, “Understanding The WTO: Cross-Cutting
and New Issues”, tldd.

(50). Committee on Trade and Environment (CTE),
WTO Matrix on Trade-Related Measures Pursuant to
Selected Multilateral Environmental Agreements
(MEAS), https://www.wto.org/english/tratop_e/envir_
elenvir_matrix_e.htm, truy cap 16/5/2021.

(51). Theo thong ké cua CTE, Cong u6c nay co 183
thanh vién, Committee on Trade and Environment
(CTE), WTO Matrix on Trade-Related Measures
Pursuant to Selected Multilateral Environmental

Agreements (MEASs), https://www.wto.org/english/
tratop_e/envir_e/envir_matrix_e.htm, truy cap
16/5/2021.

(52). Theo thong ké cua CTE, Cong udc nay co 186
thanh vién, Committee on Trade and Environment
(CTE), WTO Matrix on Trade-Related Measures
Pursuant to Selected Multilateral Environmental
Agreements (MEASs), https://www.wto.org/english/

TAP CHIi LUAT HOC SO 3/2021


https://www.wto.org/%20english/%20tratop_e/envir_e/wrk_committee_e.htm
https://www.wto.org/%20english/%20tratop_e/envir_e/wrk_committee_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm
https://www.wto.org/english/tratop_e/envir_%20e/envir_matrix_e.htm
https://www.wto.org/english/tratop_e/envir_%20e/envir_matrix_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm
https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm

Thir ba, viéc hop tac chat ché gilra Ban
thu Ki cuia MEAs véi Uy ban cuaa WTO la
diéu kién can thiét dé dam bao cho sy phat
trién thuong mai, déng thoi bao vé moi
truong. Pay la muc ti€u dugc ghi nhan
trong Ké hoach thuc hién Hoi nghi thuong
dinh thé gi6i vé phat trién bén viing (WSSD)
nam 2002 tai Johannesburg (Nam Phi),
nhim kéu goi nd lyc ting cudng hop tac
gitta Chuong trinh M6i truong cua Lién hop
quéc (UNEP) véi cac co quan chuyén mén
khac cta Lién hop quéc, cac to chiic Bretton
Woods®? va WT0.%%

Thir tr, WTO khong thé dimg ngodi xu
thé phat trién bén viing boi Chwong trinh
nghi sy 2030 caa Lién Hop qudc vé phat
trién bén vimg duoc thong qua nam 2015,
x4c dinh cic muc tiéu chung vé sy thinh
vugng cua con nguoi va moi truc‘mg.(55)

Tuy nhién, két qua dam phan vé van dé
moi trudng trong WTO chi gom:

- Duy tri hop tac, trao doi thong tin, tai
liéu gitta CTE véi Ban thu ki cac MEAs;®®

tratop_e/envir_e/envir_matrix_e.htm, truy cap
16/5/2021.

(53). Céc t6 chirc Bretton Woods 1a Ngin hang Thé
giéi (World Bank - WB) va Quy Tién t& qudc té
(International Monetary Fund - IMF). Xem: The
Bretton Woods Project (BWP), What are the Bretton
Woods Institutions?, https://www.brettonwoodsproject.
0rg/2019/01/art-320747/, truy cap 16/5/2021.

(54). WTO, The Doha mandate on multilateral
environmental agreements (MEASs), https://www.wto.
org/english/tratop_e/envir_e/envir_neg_mea_e.htm,
truy cap 16/5/2021.

(55). WTO, Sustainable development, https://www.
wto.org/english/tratop_e/envir_e/sust_dev_e.htm, truy
cap 16/5/2021.

(56). WTO, An introduction to trade and environment
in the WTO, https://www.wto.org/english/tratop_e/
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hop tac gitta WTO, UNEP va MEAs trong
viéc hd tro ki thuat cho cac nudc dang phat
trién vé thuong mai va méi truong; to chirc
cac su kién bén 18 cua Ban thu ki WTO trong
cac cudc hop gilra cac thanh vién MEAs;

- 18 thanh vién WTO (bao gébm EU)
dang trong qué trinh dam phan Hiép dinh
Hang hod moi truong (Environmental Goods
Agreement - EGA).®"

Nhu vdy, cac cudc dam phan vé van dé
moi truong van chua dat dugc cam két vé
bao vé moi truong, chua xac dinh dugc mdi
quan hé gitta quy tic cta hé thong thuong
mai da phuong véi bién phap thuong mai cé
trong MEAs va giita co ché giai quyét tranh
chap ctia WTO v6i MEAs.

4. Nhirng van dé phap li @it ra cho
Viét Nam

V¢ linh vuc bao vé méi truong tai Viét
Nam, co sé phap li dau tién 1a Luat Bao vé
mdi trudong nam 2014.%®) Bén canh do, c6
nhiéu luat didu chinh cac thanh t§ cu thé vé

envir_elenvt_intro_e.htm, truy cap 16/5/2021,
Committee on Trade and Environment (CTE),
Existing forms of cooperation and information exchange
between UNEP/MEAs and the WTO, http://docs
online.wto.org/imrd/directdoc.asp?DDFDocuments/t/t
n/te/S2R2.doc, truy cap 16/5/2021.

(57). WTO, Environmental Goods Agreement (EGA),
https://www.wto.org/english/tratop_e/envir_e/ega_e.h
tm, truy cap 16/5/2021. Tinh dén ngay 16/5//2021,
Viét Nam chua tham gia dam phan Hiép dinh nay.
(58). binh Thé Hung, “Van dé noi luat hoa cac Cong
wdc qudc té va hoan thién hé thdng phép luat Viét
Nam vé bao ton dong vat hoang da ¢ Viét Nam”, Tap
chi dién tr Toa &n nhan dan, https://tapchitoaan.
vn/bai-viet/phap-luat/van-de-noi-luat-hoa-cac-cong-
uoc-quoc-te-va-hoan-thien-he-thong-phap-luat-ve-
bao-ton-dong-vat-hoang-da-o-viet-nam,  truy  cap
16/5/2021.

25


https://www.wto.org/english/%20tratop_e/envir_e/envir_matrix_e.htm
https://www.wto.org/english/tratop_e/%20envir_e/envt_intro_e.htm
https://www.wto.org/english/tratop_e/%20envir_e/envt_intro_e.htm
https://www.wto.org/english/tratop_e/envir_e/ega_e.htm
https://www.wto.org/english/tratop_e/envir_e/ega_e.htm

NGHIEN CUU - TRAO POI

moi truong nhu: Luat Pa dang sinh hoc nam
2008, Luat Tai nguyén nudc nam 2012, Luat
Khoang san nam 2010, Luat Lam nghiép
nim 2017, Luat Pat dai nim 2013, Luat
Thuy san nam 2017,... C6 thé néi, hé thong
phap luat vé méi truong & nude ta duoc danh
gia dd phat trién ca ndi dung va hinh thuc,
diéu chinh tuong dbi day du cac thanh t6 tao
nén méi truong.®® Trong céc van ban nay co
quy dinh nhitng bién phap han ché thuong
mai nham bao vé méi truong nhu:

- Khoan 2 Diéu 42 Luat Bio vé moi
truong nam 2014 quy dinh: Cdm san xuat,
nhap khau, tam nhap tai xuét va tiéu thu cac
chat 1am suy giam tdng 6-z6n theo quy dinh
cta diéu udc qudc té ma Cong hoa xa hoi
chu nghia Viét Nam la thanh vién.

- Piéu 46 Luat Pa dang sinh hoc quy
dinh kiém soat viéc mua ban, nhap khau
cac loai thuoc Danh muc lodi nguy cép,
quy, hiém.

- Khoan 6 Diéu 9 Luat Lam nghiép nim
2017 quy dinh: Cim tang trlr, mua ban, van
chuyén, ché bién, quang céo, trung bay, xut
khau, nhép khéu, tam nhép, tai xuét, tam
Xuit, tai nhap, qua canh ldm san trai quy
dinh cta phap luat Viét Nam va diéu udc
qudc té ma Cong hod xi hoi chu nghia Viét
Nam la thanh vién.

Nhimng quy dinh nay déu cin ct theo
nguyén tic thyc hién ddy du cam két qudc té
vé bao vé méi truong theo cac MEAS, ma

(59). Nguy@n Tran Bién, “Thyc hién phép luat vé bao
vé moi truong & Viét Nam”, Tgp chi Nghién ciu ldp
phap, sb 7/2012, http://www.lapphap.vn/Pages/tintuc/
tinchitiet.aspx?tintucid=207792, truy cap 16/5/2021.
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khéng quy dinh phai phu hgp véi nghia vu
theo cac Hiép dinh cua WTO.

Thuec tién giai quyét tranh chap tai WTO
da goi mo giai phap ap dung bi¢n phap bao
v€ moi truong dua trén ngoai 1€ diém b hodc
g Piéu XX GATT. C6 thé thiy, tai khoan 1
Diéu 5 Phap 1énh D6i xtr tdi hué qudc va ddi
xtr qudc gia trong thuong mai qudc t& nim
2002 quy dinh: “Khong dp dung doi xir t6i
hué quéc va doi xir quoc gia trong trieong
hop can thiét dé [...] bao vé sitc khoé con
nguoi, bao vé dong vdt, thuc vat va moi
trwong [...]”7. Tuy nhién, vé mat van ban,
quy dinh nay chua tuong Gng voi diém b va
g Piéu XX GATT va chi 1a ngoai 1¢ ddi voi
hai nguyén tic d6i xtr téi hué qubc va ddi xir
qudc gia, trong khi Diéu XX 13 ngoai 1& ddi
v6i tit ca cac nghia vu theo quy dinh cua
GATT 1994.¢0

Céc bién phap ciAm xuat khau, nhap khau
trong mot s luat trong linh virc moi truong
cia Viét Nam déu gdy tic dong han ché
thuong mai nhung chua c6 co so phap Ii dé
khang dinh nhimng bién phap nay phu hop
véi cac quy dinh cia WTO. Nghién ctru cac
vu tranh chip néu trén cho thdy, bi don s&
vién dan diém b hoic g Pidu XX GATT
1994 dé ching minh bién phap bao vé moi
truong du gdy han ché thuong mai nhung
van phu hop véi quy dinh cia GATT. Tuy
nhién, khi xay dung va ap dung cac bién
phap d6, Viét Nam can luu y:

(60). Peter VVan den Bossche and Werner Zdouc, The
Law and Policy of the World Trade Organization -
Text, Cases and Materials, 3rd edn, Cambridge,
Cambridge University Press, 2013, p. 546.
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Thir nhdt, v6i bién phap “can thiét dé
bao vé€ cudc séng va strc khoé cua con nguoi,
dong vat hay thuc vat” theo diém b Piéu XX
GATT, bién phdp mic du nhim “bio vé
cudc séng va strc khoé cua con ngudi, dong
vat hay thyc vat”, con phai dam bao dat
duoc su “can thiét”. Sy can thiét dugc ching
minh théng qua qué trinh can bang dugc ba
yéu td: tdm quan trong ctia muc tiéu ma bién
phap bi khiéu kién mudn bao vé; su dong
gop cua bién phap bi khiéu kién dé bao vé
cho muc tiéu; tac dong han ché thuong mai
cua bi¢n phap bi khiéu kién; sau d6, dam bao
dugc khong co bién phap thay thé c6 san it
tac dong han ché thuong mai hon bién phap
dugc xay dung.(sl) Ca EC va Brazil, bi don
trong hai vy tranh chiap “EC — Amiing”,
“Brazil - Lop xe tai ché” déu phai chung
minh sy can thiét cia bién phép bi kién mai
c6 thé vién dan dugc diém b Diéu XX GATT.

Thit hai, véi bién phap pht hop véi diém
g bicu XX GATT, trudc hét can xac dinh
dau 1 “tai nguyén thién nhién c6 thé bi can
kiét”. C6 thé thay trong vu “Hoa Ky - Tom”,
cin cir dé xac dinh 1a CITES - Hiép dinh
thuong mai da phuong vé mdi truong, di
duoc Co quan phtic thim chdp nhan. Thém
vao do, tai nguyén duoc chip nhan theo
diém g Didu XX bao gdm ca tai nguyén

2 (13

thién nhién 1a “khoang san”, “phi sinh vat”
Vva tai nguyén sinh vat. Tiép theo, cac bién
phap bao vé nay dong thoi 4p dung véi san

xuat va tiéu dung trong nudc. Pi€u ndy co

(61). Appellate Body, European Communities -
Measures Affecting Asbestos and Products Containing
Asbestos, para. 172, https://docs.wto.org/dol2fe/Pages/
SS/directdoc.aspx?filename=Q:/WT/DS/135ABR.pdf
&Open=True, truy cap 16/5/2021.
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thé thiy trong ca hai vu “Hoa Ky - Tém”,
“Hoa Ky - Xang”, Hoa Ky déu ching minh
dugc bién phép bi khiéu kién cta ho dap tng
dugc quy dinh cua diém g Pidu XX.

Thir ba, van ban phéap luat phai duoc
thiét ké sao cho dap ung dugc cac yéu cau
trong Poan mé dau Pidu XX GATT. Diéu
nay dac biét quan trong, bdi ba trong bdn vu
tranh chép néu trén mac du thudc pham vi ap
dung cua diém b va g nhung van vi pham
quy dinh cia GATT vi khoéng dap tng duoc
DPoan m¢ dau Piéu XX./.
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