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QUY BINH CUA PHAP LUAT HIEN HANH VE LUA CHON, THAY pol,
TU CHOI, CHi DINH NGUGI BAO CHUA VA MOT SO KIEN NGH|
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Tém tit: Quyén bdo chita la quyén con ngueoi ciia ngueoi bi budc toi trong t6 tung hinh sw. Ngoai
viéc ty bao chita, nguoi bi budc toi con dwoc lwa chon, thay doi va ti choi nguoi bao chita. Trong nhitng
trwong hop ludt dinh, nguoi bao chita con do cdc co quan tién hanh t6 tung chi dinh. Trén co so
nghién ciru nhitng quy dinh cua B¢ luat 76 tung hinh sy nam 2015 vé lia chon, thay doi, tir choi, chi
dinh nguwoi bao chira, bai viét dé xudt sira doi, bé sung mot 56 quy dinh cua B¢ ludt nay vé lya chon,
thay doi, tir choi, chi dinh nguwoi bdo chita nham bdo dam tot hon quyén bao chita ciia nguoi bi budc toi.
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CURRENT LEGAL PROVISIONS ON CHOOSING, CHANGING AND APPOINTING THE
DEFENSE COUNSEL AND SOME RECOMMENDATIONS

Abstract: The right to defense is one of the human rights vested in all suspects and accused
persons in criminal proceedings. Besides the right of self-defense, the accused persons are entitled to
choose, to change, or to refuse a defense counsel. In specific circumstances under the law, a defense
barrister is appointed or assigned by competent prosecution agencies. The article studies the
provisions of the Criminal Procedure Code 2015 on electing, changing, refusing, or appointing the
defense counsel. Based on the research findings, the author proposes the supplementation and
amendment of some provisions of the Criminal Procedure Code 2015 on choosing, changing, refusing,
or appointing the defense counsel to ensure further the right to defense of the accused persons.

Keywords: Appoint; the accused persons; the defense counsel
Received: Jan 28", 2021; Editing completed: May 17", 2021; Accepted for publication: May 17", 2021

1. Khai quat vé quyén bao chira

Quyén bao chira 1a quyén con ngudi
dugc ghi nhan trong cac cong udc qudc té vé
nhan quyén nhu Tuyén ngon toan thé gidi vé
quyén con ngudi nim 1948 va Cong udc
qudc té& vé cac quyén déan sy va chinh tri nim
1966.9 O Viét Nam, quyén bao chita ciing

* Tién si, Truomg Pai hoc Luit Ha Noi

E-mail: phanthanhmai@hlu.edu.vn
(1). Diéu 11 Tuyén ngdn toan thé gidi vé quyén con
ngudi nam 1948; khoan 3 Diéu 14 Cong udc qudc té
vé cac quyén dan sy va chinh tri nim 1966.
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duogc ghi nhan tu rat sém va duogc quy dinh
trong cac ban hién phap nam 1946, 1959,
1980, 1992 va 2013. Theo tac gia T6 Van Hoa,
“o gbc do Ii lugn, khi néi téi mot quyén co
ban hién dinh cu thé thi bao gio' ciing ¢6 4
chiéu canh: chii thé cia quyén, ndi dung ciia
quyén, thoi diém dwoc hwong quyén, dia
diém thwc hién quyén”.(z) Nhéan thioc vé

(2). T6 Van Hoa, “Tu twong han ché quyén con nguoi
va ndi dung nguyén tdc han ché quyén con ngudi hién
dinh theo Hién phap nam 2013, Tap chi Ludt hoc, sb
8/2016, tr. 35.



NGHIEN CUU - TRAO POI

quyén bao chita duoc quy dinh tai khoan 4
Diéu 31 Hién phap niam 2013 v6i ndi dung
“nguwoi bi bdt, tam gitr, tam giam, khoi 16,
diéu tra, truy t6, xét xir ¢é quyén tw bdo
chita, nho ludt sw hodac nguwoi khac bao
chita” & cac chiéu canh nhu d néu trén thi
quyén bao chita khong danh cho tit ca moi
ngudi ma 1a quyén dic thu dugc danh cho
nguoi bi bit, tam gitr, tam giam, khoi td,
diéu tra, truy t6, xét xir (ngudi bi budc t6i).
bé thyuc hién quyén bao chira, nguoi bi budc
t6i ¢o thé ty minh hodc thyc hién thong qua
nguoi khac do lya chon hoac dugc chi dinh.
Quyén bao chira dugc thuc hién trong thoi
gian ngudi bi budc toi tham gia té tung hinh
su VA quyén ndy duoc bio dam cho moi
ngudi bi budc t6i & bat ki dau trén lanh thd
Viét Nam. Noi dung quyén bao chira 13 tong
thé cac quyén ma phap luat quy dinh, cho
phép ma nguoi bi budc toi ¢ thé sir dung
nham béc bé mot phﬁn hodc toan bd su budc
toi va gidm nhe trdch nhiém hinh su’.(?’)
Khong chi 1a cac quyén chéng lai viéc budc
t6i, quyén bao chita con dé bao vé cac quyén
nhan than, quyén tai san hop phap khac cua
nguoi bi bude 6.4 Trong phép ludt qudc té
va tip quan qubc té, cac quyén cdu thanh

(3). Hoang Thi Son, Thuec hién quyén bao chita ciia bi
can, bi cdo trong 6 tung hinh sy, Luan an tién si luat
hoc, Truong Pai hoc Luat Ha Noi, tr. 14; Nguyén Vin
Tuan, Quyén bao chita va vai tro ciia ludt sw trong té
tung hinh sy, Nxb. Dan tri, Ha No6i, 2003, tr. 32.

(4). Thudt ngit phdp li phé théng, tdp 1, ban dich
tiéng Viét cua Nguyén Qudc Viét, Dinh Thé Cong,
Nguyén Binh, dich tir nguyén ban tiéng Nga ctia L. A.
Azovkin va tap thé tac gia, Nxb. Tu phap, Ha Noi,
1986, tr. 18; Nguyén Ngoc Chi, Lé Lan Chi (chu
bién), Gio trinh Ludt 16 tung hinh si, Nxb. Pai hoc
quéc gia, 2019, tr. 89.
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quyén bao chira bao gdbm: quyén dugc tu bao
chita; dugc c6 nguodi bao chita do minh lya
chon; quyén c6 du thoi gian dé chuan bi cho
phién tod, bao gom tiép xtic véi ngudi bao
chita; quyén duogc giao tiép bi mat véi luat
su; quyén bao chita théng qua trg gitp phap
If: quyén duoc yéu cau tam hodn thu tuc td
tung dé duoc tham van luat su; quyén bao vé
quyén loi hop phap; quyén khong phai chap
nhan luat su 1a nguoi khong du nang luc
hodc thiéu can trong trong khi bi can, bi cdo
¢6 luat su phu hop; quyén bao chita 1a trong
tat ca cac giai doan to tung dbi véi ngudi bi
budc tdi theo khung hinh phat tir hinh.® La
quyén con ngudi, quyén coéng dan dugc quy
dinh trong Hién phap, quyén bao chita phai
dugc ton trong va bao dam thuc hién bang
cac bién phép toan dién, trong d6 viéc ghi
nhan quyén bao chita va trach nhiém béao
dam quyén bao chita clia cic co quan cd
thdm quyén tién hanh td tung va cic quy
dinh vé thu tuc thuc hién quyén bao chira
bang phap luat t6 tung hinh sy (TTHS) la
mot bao dam hét sirc quan trong. Ché dinh
bao chita 14 mot trong nhitng ché dinh trong
tam cua Bo luat TTHS nam 2015 va c6 noi
dung rong. Bai viét nay chi tap trung nghién
ciau quy dinh cia B luat TTHS nam 2015
vé lua chon, thay d6i, tir chdi nguoi bao
chita va chi dinh nguoi bao chita dugc quy
dinh tai cac diéu 75, 76, 77, 78 Bo luat
TTHS nam 2015 va mot s6 diéu luat khac
co lién quan.

(5). Chuong trinh phat trién Lién hop qudc, Béo céo
nghién citu quyén bao chita trong phdp ludt 16 tung
hinh sy va thuc tién ¢ Viét Nam, Ha Noi, 02/8/2010,
tr. 13, 14; Nguyén Van Tuén, sdd, tr. 9, 10.
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2. Quy dinh cua phap luat hién hanh
vé lya chon, thay déi, tir chéi va chi dinh
nguoi bao chira

2.1. Quy dinh ciia phdp ludt hién hanh vé
lya chon nguoi bao chita

Vi¢e lya chon nguodi bao chita duge quy
dinh tai Diéu 75 Bo luat TTHS nam 2015.
Theo quy dinh tai khoan 1 va khoan 4 Piéu
nay, nguoi bao chita do nguoi bi bude tdi,
nguoi dai dién hodc nguoi than thich cua ho
lga chon. Truong hop nguodi dai dién hodc
ngudi than thich cua nguoi bi bat, nguoi bi
tam giit, ngudi bi tam giam c6 don yéu cau
nhd nguoi bao chita thi co quan cd thim
quyén cé trach nhiém théng bao ngay cho
ngudi bi bat, nguoi bi tam giit, ngudi bi tam
giam dé c¢6 ¥ kién vé viéc nho ngudi bao
chita. Nguoi bi budc t61, ngudi dai dién hodc
ngudi than thich cua ho dé nghi Uy ban Mit
tran TO quéc Viét Nam va céc td chirc thanh
vién cua Mit tran tor huyén, quan, thi xa,
thanh phé thudc tinh, thanh phé truc thudc
trung wong trd 1én cir bao chita vién nhan
dan dé bao chita cho ngudi bi budc toi 1a
thanh vién cua to chitc minh. Trudc day, quy
dinh cua Bo luat TTHS nam 2003 con nhiéu
bat cap nhu khong quy dinh cach thic thong
bao, giai thich quyén tu bao chira va nhd
nguoi khac bao chira; khong quy dinh 10 thu
tuc xac nhan viéc tir chdi nguoi bao chira;
khong quy dinh nguoi than thich cua nguoi
bi budce tdi lya chon nguoi bao chira; thu tuc
dang ki bao chira phuc tap va kéo dai v.v..
Nhimg bat cap d6 1a mot trong nhimng
nguyén nhan han ché quyén lya chon ngudi
bao chita ciia nguoi bi budc to1, dac biét 1a
nhiing nguoi dang bi tam gilt, tam giam.
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Theo bao cao cua Lién doan Luat su Viét
Nam, “viéc than nhan nguoi bi tam git, bi
can lam thu tuc nho ludt sw gap rat nhiéu
khé khan, khong cé co ché kiém sodt viéc
gidi thich va dam bdo quyén nho ludt sw tir
Phia co quan diéu tra, nén nhiéu truong
hop ludt sw do than nhan gia dinh nho da bi
tir chéi véi nhiéu | do khéng ré rang”.® Dé
khéc phuc cac bat cap noéi trén, bao dam
quyén nhd ngudi bao chira ciia nhimg nguoi
bi budc tdi, dac bi¢t 1a nhiing nguoi dang bi
ap dung cac bién phap ngan chan cé tinh
chat cach 1i khoi doi séng x4 hoi nhu bat, gii
ngudi trong trudong hop khan cip, tam gii,
tam giam, Piéu 75 Bo luat TTHS niam 2015
d3 quy dinh chi tiét, cu thé vé tha tycnhd
ngudi bao chita va quy dinh chit ché vé
trach nhiém cta co quan c6 thim quyén
trong viéc bao dam quyén nho ngudi bao
chita cta nhing d6i twong nay. Cu thé,
khoan 2, khoin 3 Diéu 75 Bo luat TTHS
nim 2015 quy dinh: trong thoi han 12 gio ké
tir khi nhan dwuoc don yéu ciu ngudi bao
chira cia nguoi bi bat, bi tam gilr thi co quan
c6 tham quyén dang quan |i ngudi bi bat,
ngudi bi tam giir ¢6 trach nhiém chuyén don
nay cho nguoi bao chira, nguoi dai dién hoac
nguoi than thich cia ho. Truong hop nguoi
bi bat, nguoi bi tam giit khong néu dich danh
ngudi bio chira thi co quan c6 thim quyén
dang quan i nguoi bi bat, bj tam giit phai
chuyén don nay cho nguoi dai dién hodc
ngudi than thich cua ho dé nhitng ngudi nay
nho nguodi bao chira; trong thoi han 24 gio

(6). bang doan Lién doan Ludt su Viét Nam, B4o cao
56 26-BC/PDLPLSVN ngayl8/7/2013 vé thuc trang
hanh nghé luat su trong hoat dong 106 tung hinh su.
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ké tir khi nhan dugc don yéu cAu ngudi bao
chita cua ngudi bi tam giam thi co quan cé
thim quyén dang quan Ii ngudi bi tam giam
¢6 trach nhiém chuyén don nay cho ngudi
bao chira, nguoi dai dién hodc nguoi than
thich cta ho. Truong hop nguoi bi tam giam
khong néu dich danh nguoi bao chira thi co
quan c6 thim quyén dang quan Ii nguoi bi
tam giam phai chuyén don nay cho nguoi dai
dién hodc nguoi than thich cua ho dé nhiing
nguoi nay nhd nguoi bao chita. Truong hop
nguoi dai dién hodc nguoi than thich cua
ngudi bi bat, nguoi bi tam giit, ngudi bi tam
giam c6 don yéu cau nhd ngudi bao chira thi
co quan c6 thAm quyén c6 trach nhiém thong
bao ngay cho ngudi bi bat, ngudi bi tam gitr,
ngudi bi tam giam dé c6 y kién vé viéc nho
nguodi bao chira. Quy dinh nay con duoc
huéng dan cu thé tai Thong tu s
46/2019/TT-BCA ngay 10/10/2019 quy dinh
trach nhiém cua luc legng cdng an nhan dan
trong viéc thyc hién cac quy dinh cua Bo
luat TTHS nam 2015 lién quan dén bao dam
quyén bao chita ctia nguoi bi gilt trong
truong hop khan cdp, nguoi bi bat trong
truong hop pham tdi qua tang hodc theo
quyét dinh truy nd, ngudi bi tam gitt, bi can,
bi cdo; bao v€ loi ich hop phap cua bi hai,
duong su, nguoi bi td giac, nguoi bi kién
nghi khoi t6 (sau ddy goi tit 1a Thong tu sb
46/2019/TT-BCA). Theo quy dinh tai Thong
tu nay, co quan c6 thim quyén té tung phai
nhanh chéng giai thich, thong bao quyén nhd
nguoi bao chita cho ngudi bi budc toi ngay
Khi tiép nhan ngudi bi bét; khi giao lénh giir
ngudi trong truong hop khan cip cho nguoi
bi giit trong trudng hop khan cip; giao quyét

dinh tam git cho nguoi bi tam gilt, giao
quyét dinh khoi t6 bi can cho bi can va ghi
vao bién ban giao nhan (bién ban phai ghi rd
¥ kién ho c6 nho ngudi bao chira hay khdng).
Néu nhirng nguoi ndynhd ngudi bao chira thi
viéc chuyén don yéu ciu ngudi bao chira do
co quan dang quan Ii ho giri truc tiép tai tru
s& co quan (phai c6 ki nhan tai s6 giao nhan
cong van, tai liu) hodc gui qua duong buu
chinh. Trudong hop ngudi bi bat, nguoi bi
tam gitt, bi can dang bi tam giam chua yéu
cAu nho nguoi bao chita thi trong 1an dau
tién 14y 101 khai ngudi bi bat, nguoi bi tam
gilt, 1an dau tién hoi cung bi can, diéu tra
vién hodc can bo diéu tra phai hoi rd ho ¢
nho nguoi bao chira hay khong va phai ghi y
kién ctia ho vao bién ban. Néu ho c6 yéu cau
nho ngudi bao chita thi phai huéng dan ho
viét don nhd ngudi bao chira va chuyén don
cua ho cho nguoi bao chita hodc nguoi than
thich cua ho theo quy dinh tai khoan 2
Piéu 75 Bo luat TTHS nam 2015. Trudng
hop ho khong nho nguoi bao chira thi trong
thoi han 12 gid sau khi 1y 10i khai nguoi bi
bat, ngudi bi tam giit, 24 gio ké tir khi hoi
cung bi can lan dau, diéu tra vién hodc can
bo diéu tra da ldy 10i khai, hoi cung c6 trach
nhiém thong bao cho nguodi dai dién hodc
ngudi than thich cua ngudi bi bit, nguoi bi
tam gitt, bi can dang bi tam giam (Piéu 3
Thong tu s6 46/2019/TT-BCA). Nguoi dai
dién hodc nguoi than thich cua nguoi bi
budc t6i ciing co quyén lwa chon nguoi bao
chira. So vo1i BO luat TTHS nam 2003,
quyén lya chon ngudi bao chita duoc mo
rong hon, bao gdm ca ngudi than thich cua
nguoi bi bude t6i. Quy dinh nay “nham giai
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quyét nhitng vudng mic trong co ché, bao
dam cho nguoi bi budc toi dang bi tam gitr,
tam giam c6 co hoi tiép can voi nguoi bao
chita”.() Viéc nhan, xtr Ii don yéu cau nho
ngudi bao chita cua nguodi dai dién hodc
nguoi than thich cia nguodi bi gitt trong
truong hop khan cip, ngudi bi bit, ngudi bi
tam gilt, bi can dang bi tam giam dugc
hudng dan cu thé tai Piéu 4 Thong tu )
46/2019/TT-BCA véi ndi dung co ban nhu
sau:co quan diéu tra dang thu Ii vu an,nha
tam gitr, trai tam giam dang quan i nguoi bi
giit trong truong hop khan cép, nguoi bi
bat, ngudi bi tam gitt, bi can dang bi tam
giam c6 trach nhiém tiép nhan don yéu cau
nhd nguoi bao chlta cua nguodi dai dién
hodc nguoi than thich cua nguodi bi gitr
trong trudng hop khan cap, ngudi bi bit,
nguoi bl tam gilr, bi can dang bi tam giam
kém theo gidy to ching minh mdi quan hé
cua ho v61 nguoi bi gilt trong truong hop
khan cip, ngudi bi bat, ngudi bi tam giir, bi
can dang bi tam giam. Ngay sau khi nhén
duoc don yéu cdu ngudi bao chira cua
nhirng ngudi ndy, co quan diéu tra, nha tam
gilr, trai tam giam coO trach nhiém phai
thong bdo ngay cho nguoi bi gilt trong
truong hop khan cip, ngudi bi bat, nguoi bi
tam gitr, bj can dang bi tam giam dé ho c6 y
kién vé viéc nhd nguoi bao chita. Néu ho
ddng ¥ nhd ngudi bao chita thi thuc hién
viéc nhan don, chuyén don yéu cau bao
chita theo quy dinh chung. Néu ho tir chdi
nho nguoi bao chira thi 1ap bién ban vé viée

(7). Nguyén Hoa Binh (chu bién), Nhitng néi dung
mdoi trong Bo ludgt TTHS nam 2015, Nxb. Chinh tri
qudc gia, Ha Noi, 2016, tr. 193.
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tir chdi va trong thoi han khong qua 12 gid
ké tir khi 1ap bién ban, co quan diéu tra c6
trach nhiém thdng b&o cho nguoi bao chira
ma nguoi dai dién hodc nguoi than thich
clia ngudi bi gitr trong trudng hop khan cap,
ngudi bi bat nho; thong nhit vé thoi gian
v6i ngudi bao chita dé truc tiép gip ngudi
bi giit trong truong hop khan cip, nguoi bi
bat, xac nhan viéc tir chdi va phai 1ap bién
ban. Pdi v6i ngudi bi tam giir, bi can dang
bi tam giam thi trong thoi han khong qua 24
gid ké tir khi 1ap bién ban, co quan diéu tra,
nha tam gitlr, trai tam giam cd trach nhiém
thong bao kém theo bién ban cho nguodi bao
chira, nguoi dai dién hodc nguoi than thich
cua ngudi bi tam gilt, bi can dang bi tam
giam vaco quan diéu tra dang thy Ii vu an
biét (trong truong hop nha tam git, trai tam
giam l4p bién ban). Piéu tra vién hodc can
bo diéu tra co trach nhiém théng nhat vé
thoi gian voi nguoi bao chita dé truc tiép
gap nguoi bi tam git, bi can dang bi tam
giam x4ac nhan viéc tir chdi va 1ap bién ban.

2.2. Quy dinh ciia phdp ludt hién hanh vé
chi dinh nguoi bao chita

Ngoai quyén ty bao chita va quyén lua
chon ngudi bao chita, quyén bao chira cua
nguoi bi budc to1 con bao gém quyén duoc
cac co quan c6 thim quyén tb tung chi dinh
nguoi bao chira trong truong hop luat dinh
va ho khong phai tra tién cho ngudi bao
chita. Theo quy dinh tai diém d khoan 3
Piéu 14 Cong udc qudc té vé cac quyén dan
sy va chinh tri nam 1966 thi nguoi bi bude
toi “dwoc nhdn sy tro giup phap i theo chi
dinh trong truong hop loi ich cua cong i doi
héi va khéng phdi trd tién cho sw tro gitip do
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néu khong co du diéu kién tra”.® Viéc chi
dinh nguoi bao chira cho ngudi bi budc i
trong nhitng truong hop can thiét nham bao
dam cong bang cho nguoi bi budc t6i trong
qué trinh t6 tung, bao dam nguyén tic nhan
dao cua phap luat va bao dam loi ich cua
cong Ii: truong hop tht nhit, can chi dinh
nguoi bao chita cho nguoi bi budce t6i khong
dd nang luc hanh vi vi d6 1a sy trg gitp phap
li can thiét dé ho thuc hién quyén bao chira,
bao dam quyén binh ding trudc phéap luat va
quyén duoc xét xir cong bang. Trudng hop
tht hai, can chi dinh ngudi bao chita cho
nhirng ngudi bi budc t6i theo khung hinh
phat ning dé bao dam viéc giai quyét dang
dén vu an, han ché viéc ra ban an sai, dic
biét 1a dbi v6i nhitng truong hop lién quan
dén 4n tir hinh va dé bao dam co hoi khach
quan ctia bi cdo trong qua trinh té tung. Quy
dinh nay con thé hién nguyén tic nhan dao
ctia phap luat nham bao dam khong ai bi han
ché, bi tudc bo quyén con nguoi, dic biét 1a
quyén sébng ma khong c6 su tro giup vé mit
phéap i ctia ngudi bao chira. Theo Binh luan
chung s6 32 cia Uy ban Cong udc qudc té
vé quyén binh ding trudc tod an va quyén
duoc xét xtr cong bang thi “mire dé nghiém
trong ctia hanh vi pham téi la yéu té quan
trong khi quyét dinh ¢6 can bé nhiém mét
ludt sw dé bdo dam loi ich cong li va dé bdo
dam co hoi khach quan cua bi cdo trong qua
trinh t6 tung. Trong truong hop lién quan
dén dn tir hinh, bi cdo phdi dwoc tro gitip

(8). Trung tdm Nghién ctru quyén con ngudi, Hoc
vién Chinh tri qudc gia HO Chi Minh, Cdc van kién
quoc té vé quyén con nguoi, Nxb. Chinh tri qudc gia,
Ha No6i, 1998, tr. 184.
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mot cdach co hiéu qua cua mot ludt sw trong
moi giai doan 16 tung”.(g) O Viét Nam,
nhirng truong hop chi dinh ngudi bao chira
dugc quy dinh tai Piéu 76 Bo luat TTHS
nam 2015: Trong cac truong hop sau day
néu nguoi bi budc toi, ngudi dai dién hodc
nguoi than thich cua ho khong moi nguoi
bao chira thi co quan co thdm quyén tién
hanh té tung phai chi dinh ngudi bao chita
cho ho: 1) bi can, bi cao vé toi ma BLHS
quy dinh muc cao nhét ctia khung hinh phat
12 20 nam tu, ti chung than, tir hinh (diém a
khoan 1 Piéu 76 Bo luat TTHS nim 2015);
2) nguoi bi budc toi ¢6 nhuoc diém vé thé
chat ma khéng thé tu bao chita; ngudi c6
nhugc diém vé tim than hoic 1a nguoi dudi
18 tudi (diém b khoan 1 Diéu 76 Bo luat
TTHS nam 2015). Co quan c6 tham quyén
tién hanh t6 tung phai yéu cau hodc dé nghi
cac to chuc sau day ctr nguoi bao chita cho
cac truong hop phai chi dinh bao chira: doan
luat su phan cong to chic hanh nghé luat su
cu nguoi bao chira; trung tam trg giup phap
li nha nudc ctr tro gitp vién phap i, luat su
bao chira cho ngudi thude dién dugce tro gitip
phap Ii; Uy ban Mit trdn to qudc Viét Nam
va cac to chire thanh vién ctia Mit tran cir
bao chita vién nhan dan bao chira cho nguoi
bi budc i 1a thanh vién cla to chirc minh
(Piéu 76 Bo luat TTHS niam 2015). So véi
quy dinh cua Bo Iluat TTHS nam 2003,
truong hop duogc chi dinh ngudi bao chira
duoc ap dung ddi voi ca nhirng bi can, bi cdo

(9). Pai hoc Qubc gia Ha Noi, Khoa Luat, Quyén con
nguoi - tdp hop nhitng binh ludn/khuyén nghi chung
ciia Uy ban céng wéc Lién hop quéc, Nxb. Cong an
nhén dan, 2010, tr. 372.
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vé t6i ma BLHS quy dinh muc cao nhit cia
khung hinh phat 14 20 nam tu, tu chung than.
Theo quy dinh nay, sb truong hop can phai
chi dinh nguoi bao chira ting 1én gip vai lan
so v6i trude day."? Pay 1a budc phat trién
cua phap luat TTHS trong viéc ghi nhan
quyén duoc co ngudi bao chira chi dinh cho
ngudi bi bude tdi, ddng thoi quy dinh nay
cling tang cuong trdch nhi€ém ma céc co
quan c6 thdm quyén tién hanh t6 tung phai
bao dam thuc hién.

Trong thoi han 03 ngay ké tir khi nhan
duoc thong bao cia co quan co tham quyén,
néu nguoi dai dién hoic nguoi than thich cua
nhiing nguodi thudc truong hop chi dinh
ngudi bao chita khong ¢ don yéu cau nhd
nguoi bao chita thi co quan dang thu li vu an
¢0 trach nhiém thuc hién cac tha tuc chi dinh
nguoi bao chita. Khi nhan dugc van ban
phéan cong luat su hoac van ban ctr bao chira
vién nhan dan, trong thoi han khong qua 24
gio, diéu tra vién hodc can b diéu tra co
trach nhiém gap bi can thudc truong hop quy
dinh tai diém a khoan 1 Diéu 76 Bo luat
TTHS nam 2015; gap nguoi dai dién hodc
ngudi than thich ctia bi can dé ho c6 ¥ kién
vé viéc chi dinh ngudi bao chira; viée gip
phai duoc lap bién ban va ghi 16 ¥ kién cia
ho vé viéc co ddng ¥ hodc thay ddi hodc tir
chéi nguoi bao chita. Truong hop dong ¥ chi
dinh nguoi bao chita thi co quan dang thu li
vu 4n 1am cin ci dé tién hanh thu tuc dang

(10). Vién Kiém sat nhan dan tdi cao, Bdo cdo danh
gid tac dong cia duw thao BLTTHS (sira d6i), 2015, tr.
14: “Néu mé réng dén dn ti chung than thi so véi
hién hanh can tang 2 lan s6 lweong NBC bat budc; mé
réng dén 15 nam ti can tang gdp 8 lan s6 lrong NBC
bit bugc”.
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ki bao chira (cac khoan 1, 2 Piéu 5 Thong tu
sO 46/2019/TT-BCA). Truong hop chi dinh
nguoi bao chita cho nguoi bi budc tdi thudc
dién duogc tro giup phap li theo quy dinh cua
B6 luat TTHS, néu nguoi bi budc tdi, ngudi
dai di¢n hodc ngudi than thich cua ho khong
moi ngudi bao chira thi co quan co tham
quyén tién hanh t6 tung dé nghi trung tam,
chi nhanh cur ngay nguoi thyc hién trg gilp
phap i bao chita cho ho, viéc dé nghi duogc
thyc hién bang vin ban (khoan 3 Diéu 7
Thong tu lién tich s6 10/2018/TTLT-BTP-
BCA-BQP-BTC-VKSNDTC-TANDTC
ngay 29/6/2018 cua B§ Tu phap, Bo Cong
an, BO Qudc phong, B6 Tai chinh, Vién
kiém sat nhan dan tbi cao, Toa 4n nhan dan
t6i cao hudng dan ap dung mét sé quy dinh
vé tro gitp phap li trong hoat dong t6 tung).

2.3. Quy dinh ciia phdp ludt hién hanh vé
thay doi va tir chéi nguwoi bao chita

Nguoi bao chita do lya chon hay trong
truong hop chi dinh déu co thé bi thay doi
hodc tir chdi. Viéc thay d6i hodc tir chdi
nguoi bao chita dugc quy dinh tai biéu 77
B6 luat TTHS nam 2015 nhu sau: Nguoi bi
budc to1, nguoi dai dién cua nguoi bi bude
td1; nguoi than thich cua nguoi bi budc to1 cod
quyén tir chbi hodc dé nghi thay doi nguoi
bao chita. Moi truong hop thay d6i hodc tir
chdi nguoi bao chita déu phai c6 sy dong ¥
cua nguoi bi bude tdi va dugc 1ap bién ban
dua vao hd so vu an, trir truong hop nguoi bi
budc t6i c6 nhuoc diém vé thé chit ma
khéng thé tu bao chita; ngudi ¢6 nhugce diém
vé tam than hodc 1a nguoi dudi 18 tudi.
Truong hop ngudi bi bit, nguoi bi tam gitt,
ngudi bi tam giam trong giai doan diéu tra
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c6 d& nghi tir chdi nguoi bao chita do nguoi
than thich ciia ho nho thi diéu tra vién phai
cling nguoi bao chira d6 truc tiép gap ngudi
bi bét, nguoi bi tam gitlt, nguoi bi tam giam
dé xac nhan viéc tir chdi. Trudng hop chi
dinh nguodi bao chira, ngudi bi budc tdi va
nguoi dai dién hodc nguoi than thich cua ho
van c6 quyén yéu cau thay d6i hodc tir chdi
nguoi bao chira. Truong hop thay dbi nguoi
bao chira thi viéc chi dinh nguoi bao chira
khac dugc thuc hién theo quy dinh chung.
Trudng hop tir chdi ngudi bao chita thi co
quan c6 thim quyén tién hanh t6 tung lap
bién ban vé viéc tir chdi nguoi bao chita cua
nguoi bi budc toi hodc nguoi dai dién, nguoi
than thich cua nguoi bi budc tdi 1a nguodi co
nhugc diém vé thé chat khong thé ty bao
chira, nguoi c6 nhugc diém vé tim than,
ngudi dudi 18 tudi va cham dat viéc chi dinh
ngudi bao chira (Pidu 77 B luat TTHS nam
2015). Truong hop thay doi ngudi bao chira,
néu bi can, nguoi dai dién hodc ngudi than
thich néu dich danh ngudi bao chira thi co
quan dang thu li vu an c6 trach nhiém yéu
cau hodc dé nghi co quan cua ngudi bao
chita d6 dé phan cong; néu khéng néu dich
danh nguoi bao chira thi co quan dang thu li
vu 4n c6 trach nhiém gui dén t6 chirc hanh
nghé luat su, doan luat su, Uy ban Mat tran
t6 qudc Viét Nam va céc to chtrc thanh vién
ctia Mat tran dé cu lai nguoi. Truong hop tur
chdi nguoi bao chira thi co quan dang thu i
vu an c6 trach nhi¢m thong bao cho co quan
da ctr nguoi va ngudi duge cr chi dinh. Diéu
tra vién, can bo diéu tra c6 trach nhiém thong
nhat véi nguoi duoc cir chi dinh vé thoi gian
gip bi can vé t6i ma BLHS quy dinh mtrc
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hinh phat cao nhat ctia khung hinh phat 13 20
nam, chung than, t&r hinh; thong nhat véi
nguoi dai dién hodc nguoi than thich cua
nguoi bi bude toi 1a ngudi co nhuge diém vé
thé chét khong thé tu bao chira, nguodi co
nhuoc diém vé tdm than, nguoi dudi 18
tudi dé xac nhan viée tir chdi (cac khoan 3, 4
Diéu 5 Thong tu sb 46/2019/TT-BCA).

C6 thé noi, nhitg quy dinh vé quyén lya
chon, thay d6i, tir chdi ngudi bao chira trong
B6 luat TTHS niam 2015 va dugce huéng dan
trong Thong tu sb 46/2019/TT-BCA, Thdng
tw s6 10/2018 1a cy thé, chi tiét va co ban da
khic phuc dugc nhitng bat cap, vudng mic
trong quy dinh cua BLTTHS nam 2003.
Nhitng quy dinh nay la bdo dam phép 1i
quan trong dé thyc hién quyén lua chon,
thay d6i, tir chdi ngudi bao chira cia nguoi
bi budc toi, dic biét 1a dbi vai nhiing ngudi
bi bat, bj giit trong trudng hop khan cip, bi
tam gitr, bi tam giam.

3. Kién nghi hoan thién mot sé6 quy
dinh ctia B luét td tung hinh sy nim 2015
vé lwa chon, thay déi, tir chdi va chi dinh
nguoi bao chira

Quyén bao chita 1 quyén hién dinh,
duogc cong nhan, ton trong, bao v¢, bao dam
theo Hién phap va phap luat. Piéu 14 Hién
phap nim 2013 quy dinh quyén con ngudi,
quyén cong dan chi co thé bi han ché theo
quy dinh cta luat trong trudng hop can thiét
vi Ii do qudc phong, an ninh quc gia, trat tu,
an toan xa hoi, dao durc xa hdi, strc khoé cua
cong dong. Tuy nhién, quyén duoc xét xir
cong bang, trong d6 cd quyén bao chita 1a
mot trong nhitng quyén tuyét dbéi “khong
bao gio phat sinh nhu cau han ché cho du vi
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loi ich cong cong”. ™ Qua nghién ctru nhitng
quy dinh vé quyén lwya chon, thay dbi, tir
chdi nguoi bao chira trong Bo luat TTHS
nam 2015, bén canh nhiing tién bo nhu da
néu & phan trén, mot s6 quy dinh cua Bo luat
TTHS niam 2015 con it nhiéu han ché quyén
bao chita cua nguoi bi budc t61, chua thyc su
quan triét tinh than cua Hién phap niam 2013
vé bao dam quyén con ngudi, quyén cong
dan, can tiép tuc sira doi, bd sung va hoan
thién. Cu thé nhu sau:

- Sta d6i mot sd quy dinh vé lya chon,
thay d6i, tir chbi ngudi bao chira cho nguoi
bi budc t6i 1a nguoi nhuge diém vé thé chat
ma khong thé tu bao chita, ngudi c¢6 nhugc
diém vé tAm than hodc 1a ngudi dudi 18 tudi.

Nguoi bi budc t6i o6 nhuoge diém vé thé
chat ma khong thé tu bao chita, nguoi co
nhugc diém vé tdm than hodc 1 ngudi dudi
18 tudi 1a nhitng nguoi nang luc hanh vi cua
ho bi han ché, vi vay phap luit quy dinh dai
dién cua nhitng nguoi nay tham gia té tung,
tro gilp cho ngudi bi budc tdi thuc hién
quyén bao chira. Quyén bao chita 1a quyén
ctia nguoi bi budc ti, ho ¢6 quyén ty minh
hodc nho ngudi khac bao chita (co6 quyén lya
chon, thay ddi, tir chdi ngudi bao chira, dugc
co quan c6 thAm quyén t6 tung chi dinh
ngudi bao chira). Pé giup nguoi bi budce toi
¢6 nang lyc hanh vi han ché thyc hién quyén
bao chira, phap luat Viét Nam ciling quy dinh
dai dién hodc nguoi than thich ctia nguoi bi
bude t0i cling co quyén lya chon, thay doi, tir
chbi nguoi bao chira (khoan 1 Diéu 75 va
khoan 1 DPiéu 77 Bo luat TTHS nam 2015).

(11). T6 Vin Hoa, tldd, tr. 41.
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Quy dinh nay la mét trong nhiing bado dam
phép Ii can thiét d& nhitng ngudi bi bude toi
yéu thé, voi nang lyc hanh vi han ché co
duoc su binh déng thyuc su voi cac chu thé cd
day du nang lyc hanh vi khac khi tham gia
vao t6 tyng hinh sy. Tir d6 gdp phin bao
dam thyc hién nguyén tic binh ding trudc
phap ludt va nguyén tic xét xir cong bang.
Quyén lya chon, thay ddi, tir chdi nguodi bao
chita ciia nguoi bi budc toi va dai dién hodc
than thich cta ho 1a quyén doc lap, khong
phai do uy quyén. Tuy nhién, mot sé quy
dinh cta Bo luat TTHS vé lua chon, thay
do6i, tir chbi ngudi bao chita, dang ki bao
chita cho nguoi bi budc toi 1a ngudi nhugce
diém vé thé chat ma khong thé tu bao chira;
ngudi co6 nhuge diém vé tdm than hoic la
ngudi dudi 18 tudi quy dinh chua day du vé
quyén lya chon, thay di, tir chdi nguoi bao
chira cia nguoi bi budc tdi va dai dién hodc
nguoi than thich cua ho, cu thé:

+ Piéu 77 Bo luat TTHS nam 2015 quy
dinh moi truong hop thay d6i hodc tir chdi
ngudi bao chita déu phai co su dong ¥ cua
nguoi bi budc td1 va dugc 1ap bién ban dua
vao hd so vy éan, trr truong hop ngudi bi
budc t6i c6 nhuoc diém vé thé chit ma
khéng thé tu bao chita; ngudi c6 nhugce diém
vé tam than hodc 1a ngudi dudi 18 tudi. Theo
quy dinh nay, néu thay d6i hodc tir chdi
nguoi bao chita ciia ngudi bi budc tdi cod
nhugc diém vé thé chat ma khong thé ty bao
chira, nguoi ¢6 nhuogc diém vé tdm than hodc
1a nguoi dudi 18 tudi thi khong can sy dong
¥ cta nguoi bi budc tdi. Quy dinh nay da han
ché quyén thay d6i hodc tir chdi ngudi bao
chira cua nhirng nguoi nay vi ngudi bi budc
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t6i c6 quyén dugc c6 ngudi bao chira theo
lua chon cua minh, néu ngudi bao chiia
khong dap tng dugc yéu cau, nguyén vong
ctia ho thi ho c6 quyén thay dbi hodc tir chdi
nguoi bao chira, néu dai dién cua nhiing
ngudi nay tir chdi ngudi bao chita thi phai
duoc su déng ycua ho. Coy kién cho réng
“viéc loai bo quyén dwoc thay déi hodc tir
chéi nguoi bao chita cua nguwoi bi budc toi
c6 nhwoc diém vé thé chat ma khong thé ty
bao chita; nguoi ¢6 nhiege diém vé tam than
la hop Ni. Boi vi, khi bi roi vao trang thdi tam
than hodc nhuwoc diém vé thé chat ¢ mirc dé
nang thi kha nang tu thuc hién quyén cua ho
rat han ché”.*® Quan diém nay la chua phu
hop vi néu kha nang thuc hién quyén cta ho
han ché thi phai giai quyét bang viéc hd trg
vé phap i dé gitip ho c6 thé thuc hién quyén
cha khong phai tuéc bd quyén cua ho.
Trudng hop ngudi bi bude toi bi han ché vé
nang luc hanh vi thi phap luat quy dinh dai
dién cua ho cung tham gia t6 tung va dai
dién cua ho la dai dién duong nhién chu
khong phai dai dién uy quyén. Nguyén tic
bao dam quyén binh dang trudc phap luat
(Piéu 9 Bo luat TTHS nam 2015) va bao
dam xét xir cong bang (Piéu 25 BoO luat
TTHS nam 2015) doi hoi khong dugc han
ché quyén cua ngudi budc t6i ¢6 nhuge diém
vé thé chat ma khong thé tu bao chita, nguoi
¢6 nhugc diém vé tim than va nguoi dudi 18
tudi. Quy dinh tai khoan 1 Piéu 77 Bo luat
TTHS v6i ndi dung nhu trén 1la khdng bao

(12). Truong Pai hoc Luat Ha Noi, Ché dinh bdo
chita, bdo vé quyén va loi ich hop phdp cia bi hai,
dwong s trong B¢ ludt TTHS nam 2015, Ki yéu Hoi
thao khoa hoc cf'lp khoa, 2020, tr. 106.
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dam quyén duoc trinh bay ¥ kién cta nguoi
bi budc toi dudi 18 tudi (khoan 4 Piéu 414
BLTTHS nidm 2015) va phan biét ddi xur v6i
ngudi co6 nhuoc diém vé thé chit, tim than
(khoan 3 Piéu 2 Luat Nguoi khuyét tat nam
2010). Vi vdy, can phai stra d6i theo hudng:
trong moi truong hop tir chdi, thay d6i ngudi
bao chira déu phai dugc sy dong y ciia ngudi
bi budc tdi.

+ Khodn 5 Diéu 78 B9 luat TTHS nim
2015 vé dang ki bao chita quy dinh co quan
¢ tham quyén tién hanh t6 tung tir chéi viée
dang ki bao chira khi nguoi bi budc toi thude
truong hop chi dinh nguoi bao chira tir chdi
nguoi bao chita. Quy dinh nady chi diung
trong truong hop ngudi bi budc tdi thude
diém a khoan 1 Diéu 76 ctia Bo luat TTHS
ma khong dung trong truong hop nguoi bi
budc toi quy dinh tai diém b khoan 1 Diéu
76 B0 luat TTHS vi nhitng nguoi nay bi han
ché vé nang lyc hanh vi. Theo quy dinh tai
khoan 1 Piéu 77, dai dién hodc nguoi than
thich ctia nhitng nguoi ndy cling cd quyén tir
chbi ngudi bao chita vi vay can phai stra doi,
bd sung khoan 5 Piéu 78 Bo luat TTHS dé
phan biét rd hai trudng hop tir chdi viéc dang
ki bao chita d6i v6i hai loai nguoi bi bude to1
quy dinh tai diém a va b khoan 1 Piéu 76 B
luat TTHS.

+ Khoan 6 Diéu 78 Bo luat TTHS nim
2015 ciing han ché quyén tir chdi bao chita
ciia ngudi bi budc toi. Piéu khoan nay quy
dinh “van ban thong bdo nguoi bao chita ¢
gid tri sit dung trong sudt qud trinh tham gia
16 tung, triv cdc truong hop: nguoi bi budc
16i tir chéi hodc dé nghi thay déi nguoi bao
chita; nguoi dai dién hodc nguoi than thich
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cua nguwoi bi bugc toi quy dinh tai diém b
khoan 1 Piéu 76 ciia Bé ludt nay tu chéi
hodc dé nghi thay @i ngwoi bdo chita”.
Theo quy dinh nay, trong truong hop nguoi
bi budc t6i 1 ngudi co nhuoc diém vé thé
chit ma khong thé tu bao chita; nguoi co
nhuoc diém vé tim than hodc 1a nguoi dudi
18 tudi thi chi can nguoi dai dién hoic nguoi
than thich cua ho tir chdi hodc dé nghi thay
ddi nguoi bao chira thi van ban thong bao
nguoi bao chira khong con gia tri su dung,
ddng nghia véi viéc chdm dut tham gia t6
tung clia nguodi bao chita ma khong can y
kién cta ngudi bi budc toi. Quy dinh nay 1a
khong to6n trong quyén tir chdi ngudi bao
chita ctia nguoi bi budc tdi va néu nhu nguoi
dai dién hodc nguoi than thich ctia nguoi bi
budc to1 vi nhitng 1i do khac nhau ma khoéng
bao vé quyén va loi ich cia ngudi bi budc toi
thi quy dinh nay c6 thé dan dén nhiing hau
qua bét loi cho ngudi bi budc toi. Khoan 2
Diéu 291 Bo luat TTHS nidm 2015 quy dinh
vé su co mat cla nguoi bao chira tai phién
tod so tham hinh su nhu sau: “Truong hop
chi dinh nguwoi bao chita quy dinh tai
khodn 1 Piéu 76 ciia BY ludt ndy ma nguoi
bao chita ving mdt thi héi dong xét xir phdi
hodn phién toa, trur truong hop bi cdo hodc
nguoi dai dién ciia bi cdo dong y xét xir vang
mat nguoi bao chita”. Theo quy dinh nay,
chi can mot trong hai nguoi, hodac bi cdo,
hodc nguoi dai dién cua bi cao déng v xét XU
vang mit ngudi bao chira 1a hoi dong xét xir
c6 thé tiép tuc xét xir khong phai hodn phién
tod. Quy dinh nhu vay la khong day du,
khong bao dam quyén tir chdi ngudi bao
chira ctia nguoi bi bude tdi. Vi vay, chi khi
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ca bi cao va nguoi dai dién dong y xét xir
vang mit ngudi bao chira thi hoi dong xét xir
méi c6 thé tiép tuc xét xtr, con néu bi cdo
hodc nguodi dai dién cua ho yéu cAu hodn
phién toad khi ving mit ngudi bao chira thi
Hoi dong xét xir phai hodn phién tod. Van d&
nay trude ddy da duoc hudng din cu thé tai
muc d.2 khoan 3 muc II Nghi quyét sd
03/2004/NQ-HDTP ngay 02/10/2004 cua
Hoi dong tham phan Toa an nhan dén tbi cao
hudng dan thi hanh mét sé quy dinh trong
phan thr nhat “Nhiing quy dinh chung” cua
B0 luat TTHS nam 2003 v&i nhitng ndi dung
bao dam phu hop duoc quyén bao chita cua
bi céo cling nhu quyén ctia nguoi dai dién
cua bi céo.®

Trén co sé nhitng phén tich néu trén, can
stra doi, bo sung cac diéu 77, 78 va Piéu 291
B§ luat TTHS nam 2015 theo hudng quy dinh
day du cac cha thé c6 quyén lya chon, thay
doi, tix chdi nguoi bao chira, cu thé nhu sau:

“Piéu 77. Thay d6i hodc tir chdi ngudi
bao chira

1. Nhitng nguoi sau day c6 quyén tir chdi
hodc dé nghi thay d6i ngudi bao chira:

a) Nguoi bi budc t01;

b) Nguoi dai dién cia nguoi bi bude t0i;

¢) Nguoi than thich cia nguoi bi budc toi.

Moi truong hop thay déi hodc tir choi
nguoi bao chita déu phdi cé sw dong y ciia
nguoi bi bugc toi va dwoc lap bién ban dwa
vao hé so vu an.

(13). Muc d.2 khoan 3 muc II Nghj quyét s6 03/2004/
NQ-HDTP ngay 02/10/2004 ciia Hoi ddng tham phan
TANDTC huéng dan thi hanh mét s6 quy dinh trong
phan thir nhat “Nhimng quy dinh chung” ciia B¢ luat
TTHS nam 2003.
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2. (gilr nguyén)

3. (doan 1, 2 gilt nguyén)

Truong hop tir chdi nguoi bao chira thi
co quan c6 thAm quyén tién hanh t6 tung l1ap
bién ban vé viéc tir chdi ngudi bao chira ciia
nguoi bi bugc toi, nguoi dai dién hodc nguoi
than thich cua nguoi bi budc toi quy dinh tai
diém b khoan 1 Piéu 76 ctia Bo luit nay va
chdm dut viée chi dinh nguoi bao chita”.

“Piéu 78. Thu tuc dang ki bao chira

Khoan 1, 2, 3, 4. (gilt nguyén)

5. Co quan c6 thim quyén tién hanh t6
tung tir chdi viéc dang ki bao chira khi thudc
mot trong céc truong hop:

a) (gilt nguyén)

b) Nguoi bi budc tdi thudc truong hop
chi dinh nguoi bao chira tir chdi nguoi bao
chita; nguwoi bi buoc toi quy dinh tai diém b
khoan 1 Piéu 76 cua B ludt ndy va nguoi
dai dién hodac nguoi than thich cua ho tw
chéi nguwoi bao chita.

6. Van ban thong bao nguoi bao chira c6
gia tri sir dung trong sudt qua trinh tham gia
t6 tung, trir cac truong hop:

a) (gitr nguyén)

b) Nguweoi bi buéc tdi quy dinh tai diém b
khodn 1 Piéu 76 cia BJ ludt ndy va nguoi
dai dién hodc nguwoi thdn thich cua ho tir
chéi nguoi bao chita.

7. (gilr nguyén)

“Piéu 291. Su ¢6 mit cta ngudi bao chira

1. (gitr nguyén)

2. Truong hop chi dinh nguoi bao chira
quy dinh tai khoan 1 Diéu 76 cua Bo luét
nay ma ngudi bao chita vang mat thi Hoi
ddng xét xtr phai hodn phién to, trir trudong
hop bi céo va dai dién cua bi cdo dong ¥ xét
XU vang mat ngudi bao chira”.
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- Stra doi, b6 sung Diéu 422 vé bao chita
trong thii tuc to tung doi véi nguoi dwdi
18 tuéi

Quy dinh tai khoan 1 Diéu 422 B luat
TTHS nam 2015: “nguoi bi buoc toi la nguoi
dudi 18 tuéi c¢é quyén tw bao chita hodc nho
nguwoi nguoi khic bao chita” khong thong
nhét v6i nguyén tic bao dam quyén bao chita
cua nguoi bi budc td1 quy dinh tai Piéu 16
B¢ luat TTHS nam 2015 v6i ndi dung nguoi
bi budc tdi déng thoi ¢o ca quyén tu bao
chita va quyén nhd ngudi khac bao chira.
Khoan 2 cua Diéu 422 B9 luat TTHS nim
2015 quy dinh trach nhiém chi dinh nguoi
bao chita cho ngudi bi budce t6i dudi 18 tudi
thudc vé co quan diéu tra, vién kiém sat va
tod 4n 1a chua bao ham hét cac chu thé c6
trach nhiém bao dam quyén bao chita theo
quy dinh tai Piéu 16 Bo luat TTHS, con cac
co quan khac c6 thim quyén tién hanh mot
s6 hoat dong diéu tra. Vi vay, can sira doi, bd
sung quy dinh tai khoan 1 va 2 Diéu 422 Bo
luat TTHS ndm 2015 cho phu hop véi quy
dinh tai Diéu 16 Bo luat TTHS nam 20157,
cu thé:

“Diéu 422. Bao chita

1. Ngwoi bi buoc toi la nguoi duoi 18
tuéi ¢é quyén tw bao chita, nho nguoi khic
bao chira.

2. (gilt nguyén)

3. Truong hop nguoi bi budc to1 1a
ngudi dudi 18 tudi khong co ngudi bao
chita hodc nguoi dai dién cua ho khong lya
chon nguoi bao chira thi co quan cé tham
quyén tién hanh té tung phai chi dinh nguoi
bao chita theo quy dinh tai Didu 76 cua Bo
luat nay”.
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- Bo sung quy dinh vé chi dinh nguoi bao
chita cho bi can, bi cdo trong thu tuc rut gon

Thu tuc rat gon dugc ap dung trong giai
doan diéu tra, truy td, xét x1r so' thAm khi ¢
da cac diéu kién: ngudi thuc hién hanh vi
pham tdi bi bét qua tang hodc nguoi do tu
tha; sy viéc pham t0i don gian, chirng ct 1
rang; toi pham da thyc hién 1a tdi pham it
nghiém trong; ngudi pham tdi c6 noi cu tra,
1y lich 1o rang. Thu tuc rat gon dugc ap dung
trong xét xir phuc tham khi c6 mét trong cac
diéu kién trén va chi c6 khang céo, khang
nghi giam nhe hinh phat hodac cho bi céo
duoc hudng an treo (Diéu 456 Bo luat TTHS
nam 2015). Thoi gian diéu tra, truy td, xét xtr
so tham rat ngdn chi con t6i da 1a 42 ngay ké
tir ngdy ra quyét dinh khoi t6 bi can dén
ngay mé phién toa so tham. Viéc ap dung
thu tuc rat gon & Viét Nam khong can diéu
kién phai co su déng y cua bi can, bi cdo va
cling khong c6 nhitng quy dinh c6 lgi hon
cho bi can, bi c4o so vai thu tuc binh thuong.
Nguoc lai, thi tuc nay c6 thé giy ra nhiing
han ché cho viéc thuc hién quyén bao chira
cua bi can, bi cdo. Vi vay, khi ap dung thu
tuc rat gon, van dé can dic biét quan tam la
viéc dam bao quyén bao chita cua bi can, bi
cd0. Thoi gian diéu tra, truy td, xét xir so
tham theo thu tuc rat ngin chi con tbi da 1a
42 ngay ké tir ngay ra quyét dinh khai té bi
can dén ngay mé phién toa so thim. Khi thoi
han diéu tra, truy t, xét xir rat ngan, viéc bi
can, bi cdo chuan bi cho viéc tu bao chira
hay lién h¢ va nho nguoi bao chita cho minh
1a rat kho khan va kho c6 thé can than, day
du. Khi quyén bao chita cua bi can, bj cdo
khong dugc dam bao s& anh huong dén viéc
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gidi quyét ding dén vy 4n, anh huéng dén
viéc bao vé quyén va lgi ich hop phap cta bi
can, bi cao, déng thoi lam cho bi can, bi cao
khong yén tam, khong thoa man véi két qua
giai quyét cua toa an, d& dan dén viéc khang
cdo phiic tham. Bat cdp nay la mot trong
nhitng li do dan dén viéc trude dy (khi BO
lugt LTTHS nam 2003 quy dinh vién kiém
st c6 thé ap dung thii tuc rat gon khi du diéu
kién), vién kiém sat con rat than trong trong
viéc lua chon ap dung thu tuc rut gon” ti 1€
vu an 4p dung thu tuc rat gon rét thép”.(m)
Theo nguyén tic chung, nguoi bi budc tdi
binh dang vé quyén dugc “cé du thoi gian
va diéu kién thudn loi @é chudn bi bao chita
va lién hé voi nguoi bao chita do chinh minh
lira chon” (diém b khoan 3 Cong uéc qudc
té vé cac quyén dan sy, chinh tri nim 1966),
“diéu khodn ndy la mét yéu t6 quan trong
ciia viéc bdo dam xét xir céng bang va dp
dung cdc nguyén tic binh dang quyén » (15)
Bi can, bi cdo b1 &p dung thu tuc rat gon la
ngudi khong ¢6 du thoi gian va diéu kién
thuan loi dé thuc hién tot quyén bao chita
nhu céc bi can, bi cdo dugc ap dung thu tuc
binh thudng. Vi vay, dé bao dam quyén bao
chita ctia ho, can coi day 1a truong hop phai
chi dinh nguoi bao chira cho bi can, bi cao
dé bao dam quyén binh dang trudc phap luat

(14). Vién kiém sat nhan dan tbi cao, B4o cao tong
két thuc tién 10 nam thi hanh Bé lugt TTHS néim
2003, ngay 19/1/2015. B4o c4o néu trich dan theo
Béo c4o s 205/TANDTC-KHXX ngay 02/10/2012
ctia Toa an nhan dan tdi cao vé Tong két viéc thi hanh
B6 luat TTHS nam 2003, c¢6 xap xi 0,5 % s6 vy &n
duoc xét xir theo thu tuc rat gon.

(15). bai hoc Qubc gia Ha Noi, Khoa Luét, sdd,
tr. 370.
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va bao dam xét xir cong bang. Cu thé, can bd
sung Diéu 76 Bo luat TTHS nhu sau:

“Piéu 76. Chi dinh ngudi bao chira

1. Trong cac trudong hop sau diay néu
nguoi bi budc to1, nguoi dai di€én hodc nguoi
than thich cta ho khong moi nguoi bao chira
thi co quan c6 thdm quyén tién hanh t6 tung
phai chi dinh nguoi bao chira cho ho:

a, b, (gilr nguyén)

¢, Bi can, bi cdo trong truong hop ap
dung thu tuc rut gon”.

Quyén bao chita 1a quyén dic thu cua
ngudi bi bude tdi va bao dam quyén bao
chira ctia ngudi bi budc toi 1a nguyén tic co
ban cua t6 tung hinh su. Viéc ghi nhan
quyén bao chita va ghi nhan trach nhiém
bao dam cua co quan c6 tham quyén tién
hanh té tung, ghi nhan cac thi tuc nhim
thuc hién va bao dam thuc hién quyén bao
chita trong B0 luat TTHS 1a bao dam phép
Ii hét sirc can thiét. Cac quy dinh ctua Bo
luat TTHS nam 2015 vé lya chon, thay doi,
tir chdi, chi dinh ngudi bao chita va mot sd
vin ban huéng dan thuc hién 1a chi tiét, cu
thé va dﬁy du, tuy nhién van con mot sb han
ché nhit dinh can duogc sira doi, b sung
hoan thién hon dé bao dam quyén bao chira
cua ngudi bi budc t6i./.
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