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TIEP CAN LIEN NGANH QUAN TRI-LUAT TRONG QUAN TR| NHA NUGC
HIEN DAI: KINH NGHIEM THE GIGI VA VIEC VAN DUNG G VIET NAM

BUI TIEN PAT *

Tom tat: Bai viét phan tich su thay doi vé i thuyér ciing nhur vé thyc tién trong viéc ap dung mo
hinh nha nwéc Kién tgo phat trién tir kinh nghiém cia mét sé quéc gia trén thé gisi. Thay vi cac md
hinh nha nwéc chl trong ting trwong cua thé ki XX, thuc tién vé cacnha nwéc kién tao phat trién
kiéu méi cua thé ki XX1 ¢ mét sé quac gia la kinh nghiém quy gia cho viéc cdi cach nén quan tri nha
neoc cua Viét Nam. Theo dinh hwéng kién tao phét trién nhw vdy, cach tiép cdn lién nganh va da
chiéu quan tri-lugt trong xay dung va thuc hién phap ludr la xu hwéng trén thé gidi hién nay. Qua
@6, bai viét phan tich nhing vdn dé dat ra trong xay dung, thiec hién phap ludgt ¢ Viét Nam nham
dam bao bg mdy nha nwéc tinh gon, hiéu luc, hiéu qua tir kinh nghiém cua nén quan tri cong hién
dai phuc vu phét trién.
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ADMINISTRATION - LAW INTERDISCIPLINARY APPROACH TO GOVERN MODERN
STATE: GLOBAL EXPERIENCE AND APPLICATION IN VIETNAM

Abstract: This article analyses theoretical and practical changes in the model application of state
development from international experiences. Instead of growth-focused state modes, Viet nam has
drawn the lesson for public governance reforms from emerging forms of development-oriented state
in several countries. Development-oriented states in the world tend to favour administration — law
interdisciplinary approach in law making and law enforcement. From these perspectives, the article
analyzes the issues in law making and law enforcement in Vietnam to ensure a simple and effective
government from the experience of modern development-oriented governance.
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1. Chuyén do6i tir mé hinh nha nwéc
phat trién chi trong ting truéng sang nha
nwéc Kién tao phat trién hién dai va cai
cach tw duy vé quan tri nha nwéc

Mot vai nim gan ddy, thuat ngit “chinh
phii kién tao” dwoc néi dén nhiéu & Viét
Nam, dic biét trén dién dan bao chi khi thuat

* Tién si, Khoa Luat, Pai hoc Quéc gia Ha Nbi
E-mail: buidat@vnu.edu.vn
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lai phat biéu cua nguoi linh dao Chinh
pha.) Nhitng nghién ctu hoc thuat trong
kinh té hoc va luat hoc da dan 1am sang to
ngudn goc khoa hoc cua khéi niém nay dudi

(1). Mai Tién Diing, Xay dung Chinh pha kién tao,
liém chinh, hiéu luc, hiéu qud, tén tam, tdn luc phuc
vy nhan dan, https://nhandan.com.vn/tin-tuc-su-kien/
xay-dung-chinh-phu-kien-tao-liem-chinh-hieu-luc-

hieu-qua-tan-tam-tan-luc-phuc-vu-nhan-dan-621370/,
truy cap 24/4/2021.
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cach dich “nha nudc kién tao phat trién”.®
Cum tu “developmental state” theo nghia
den c6 nghia 13 “nha nudc phat trién” (& Viét
Nam thuat ngir nay thuong dugc goi 1a “nha
nud6c kién tao phét trién”).

1.1. Quan niém vé nha nwéc kién tao
phét trién trong thé ki XX

Khong thé tach roi quan niém vé nha
nu6c kién tao phat trién vai bdi canh ra doi
ciia N6 & mot sb qudc gia Pong A tir nhitng
nam 1960. Quan niém vé nha nudc kién tao
phat trién can dat trong bdi canh chung vé
cac mo hinh phét trién trén thé gici. Md hinh
phat trién thé ki XX tach biét gitta chinh
sach tang truong va chinh sach xa hoi.t®
Theo d0, co thé thdy kha ning ting truong
kinh té 12 muc tiéu cao nhét cia nha nuéc,®
khéng nhat thiét gan vai céc chinh sach xa
hoi 1au dai va phat trién bén viing. Do do, co

(2). Binh Tuin Minh, Pham Thé Anh (chua bién), T:
nha nwée diéu hanh sang nha nwéc kién tgo phét
trién, Nxb. Tri thirc, Ha Noi, 2017; Vii Cong Giao va
Trinh Qudc Toan (ddng chu bién), Nha nuée kién tao
phat trién: Li ludn va thuc tién trén thé gioi va Viét
Nam, Nxb. Li luan Chinh tri, Ha Noi, 2017; Nguyén
Si Diing, Ngi ham “nha nwéc kién tao phéat trien”
(M6 hinh nha nwéc kién tqo phat trién c6 thé 1a s
lua chon phu hop cho Viét Nam), http://tiasang.com.
vn/-dien-dan/Noi-ham-nha-nuoc-kien-tao-phat-trien-
Mo-hinh-nha-nuoc-kien-tao-phat-trien-co-the-la--su-
lua-chon-phu-hop-cho-Viet-Nam-12896, truy céap
24/4/2021.

(3). Peter B Evans, Constructing the 21st century
developmental state: potentialities and pitfalls, trong
cudn: “Constructing a democratic development state
in South Africa: Potentials and challenges” (Chu bién:
Omano Edigheji), 2010, tr. 50.

(4). Omano Edigheji, Constructing a democratic
developmental state in South Africa: potentials and
challenges, trong cudn: “Constructing a democratic
development state in South Africa: Potentials and
challenges” (chu bién: Omano Edigheji), 2010, tr. 11.
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thé chi ra ban chat cua cac nha nudc kién tao
phat trién & thé ki trudc 1a nha nudc chi
trong tang truong. Nhu mot bao cao cua
UNDP di dinh nghia: “nha nuwéc kién tgo
phét trién... la mét nha nwéc tham gia manh
mé vao nén kinh té qudc gia véi muc tidu
thiic day phét trién kinh té~.®)

bang luu y, dé dat dugc muc tiéu tang
truong Kinh té, cac nha nuéc chl trong ting
truong & Pong A thuong gan véi nén quan
tri doc doan.® C6 quan diém cho rang c6 su
khong tuong thich giita dan cha va phat trién
v6éi khau hiéu “phat trién truéc dan chu
sau”.(") Tang truong (growth) va phat trién
(development) la hai khai niém khac nhau
nhung trong mot sé truong hop lai clng
duoc hidu theo nghia “phat trién”.®® Co 13
mét phan vi |i do nady ma nguoi ta da khong
thay su bat hop Ii khi mot nha nude chi cha
trong tang truong lai dugc coi 1a nha nudc
kién tao phat trién.

Can ghi nhan céch hiéu phd hop hon,
theo d6, “phét trién” bao ham nhiéu khia
canh nhu tién bo vé chat luong sdng, phat
trién con ngudi, thé ché xa hoi, ting truong
kinh té v.v.. Ngay nay, da s6 quan diém cho
rang tang truong kinh té chi 1a mot yéu t6
cua phat trién xa hoi. Nhu trong Bao céo
Phat trién thé gioi nam 1991, Ngan hang Thé
giéi nhin manh: “Théach thirc cua phéat

(5). UNDP, Democratization in a Developmental
State: The Case of Ethiopia - Issues, Challenges, and
Prospects, 2012, tr. 7 - 8.

(6). Omano Edigheji, sdd, tr. 2, 8.

(7). Omano Edigheji, sdd, tr. 7.

(8). Tiéu biéu la quan diém ddng nhit ting truong va
phét trién cua Rostow (W.W. Rostow, The Stages of
Economic Growth: A Non-Communist Manifesto,
Cambridge: Cambridge University Press, 1960).
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trién... la nham tang cwong chat lwong song.
Dac biét ¢ nhitng nwdéc nghéo, sy nang cao
chdt lirong song thuwong dua trén su ting thu
nhdp, nhing né con lién quan dén... nhing
Muc tiéu nhw nén gido duc tor hon, tiéu
chudn cao hon vé sirc khée va dinh duong,
giam doi nghéo, maoi truong trong Sach hon,
ting cuong binh dang vé co héi, quyén tu do
cd nhdn dwoc Mé rong va mét nén vin hoa
giau co hon "

1.2. Quan niém vé nha nuwéc kién tao
phat trien trong thé ki XXI: si song hanh
giita tiang trwong Kinh té va phat trién xa hgi,
dan chu hoa

Trong thoi dai ngay nay, khai niém “nha
nu6c Kién tao phat trién” co thé dugc ding
dé chi céc gié tri nhu “thinh vuong”, “giau c¢6”,
“hiéu lyc” va “tang truong” (“prosperity”,
“wellbeing”, “efficiency”, “growth”).( 10
Theo cach Ii giai nay, Ii thuyét vé nha nudc
kién tao phat trién c6 vé ngay cang giéng cac
li thuyét chung vé chirc ning, vai tro ciia nha
nuéc. Nhu vay, cO thé thay su thay doi vé
quan niém vé nha nudc Kién tao phat trién ¢
thé ki XXI so vai cach hiéu vé md hinh nay
trong thé ki XX.

Mot s6 nghién ctu chi ra hai dic diém
co ban cia nha nudc kién tao phat trién 1a: 1)
dua trén hé tu twong phat trién; 2) cac thé
ché, chuan muc va tiéu chuan duoc thiét ké
v6i muc tiéu hd tro va thuc day qué trinh

(9). World Bank, World Development Report 1991:
The Challenge of Development, 1991, tr. 4, https://open
knowledge.worldbank.org/handle/10986/5974, truy cap
24/4/2021.

(10). Laura Routley, “Developmental States in Africa?
A Review of Ongoing Debates and Buzzwords”,
Development Policy Review, 2014, 32 (2), tr. 170, 172 - 3.
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phéat trién.“Y Fritz and Menocal da 1ap luan
rang “trong khi y twéng “nha nréc kién tao
phat trién” nhdn mgnh tinh hiéu qua cua
nha nedc, quan niém vé “quan trj tot” nhan
manh nhu cdu kiém sodt nha neéc”.(*?)
Dudéi nhitng goc nhin nhat dinh, cac nha
nuée kién tao phat trién thé ki XX it nhiéu
mang tinh doc doan trong thuc hién cac
chinh séach kinh té-x& hoi. Trong nhirng nim
gan day, c6 nhiing nghién ctu da chi ra
rang mot nha nude doc doan chi chi trong
tang truong khong dem lai sy phat trién bén
vitng vé lau dai.t?

Vi nhitng i do trén, m6 hinh nha nudc
kién tao phét trién hién nay s& phai khac voi
mo hinh nha nudc chu trong tang truong tai
Pong A trong thé ki XX & chd gan véi quan
tri dan chu (“democratic governance”) va
chinh séch x& hoi nhu cac qubc gia Bic
Au.*) Trong thoi dai ngay nay, dan ch,
minh bach va trdch nhiém giai trinh la nhirng
tiéu chi quan trong dé danh gia su phét
trién."> Ba muc tidu phat trién cua nha nuéc
kién tao phét trién hién nay bao gom ting
truong kinh té, chat lugng sdng va tinh chinh
dang.“® Amartya Sen da viét: “si phat trién
c6 thé duwoc hiéu... la qud trinh mé réng cac
quyeén tw do thuc sw cho nguoi dén » 4D Mo

(11). UNDP, tldd, tr. 7.

(12). V. Fritz and A. Rocha Menocal, (Re)building
Developmental States: From Theory to Practice, 2006
(Working Paper 274), tr. 5.

(13). Omano Edigheji, sdd, tr. 9.

(14). Loi Mé dau trong cudn: “Constructing a democratic
development state in South Africa: Potentials and
challenges” (chu bién: Omano Edigheji), 2010, tr. 7 - 8.
(15). Omano Edigheji, sdd, tr. 8.

(16). Laura Routley, tldd, tr. 162.

(17). Amartya Sen, Development as Freedom, Afred
A. Knopf, New York, 1999, tr. 3.
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hinh nha nuéc kién tao phét trién co thé
duogc md ta nhu mot md hinh vé& “nha nudc
phlc loi phat trién” (“nha nuéc x4 hoi phat
trién”)*® hay “nha nudc kién tao phat trién
dan chu”. @)

C6 thé thiy su chuyén doi ca vé Ii thuyét
ciing nhu thyc tidn vé moé hinh nha nudc
phat trién, tr mot md hinh chi trong ting
truong v6i nén quan tri doc doan cua thé ki
XX di dan chuyén sang md hinh kién tao
phat trién dan chu cua thé ki XXI1.%0 Sy xét
lai v& mé hinh nha nudc kién tao phat trién
ddng thoi phan anh su xét lai vé chirc ning
nha nudc. Cac nha nudc cua thoi dai ngay
nay khong thé 1a mot nha nudc tdi thiéu yéu
6t va ciing khong thé 1a nha nudc can thigp
qua muc. D6 phai la mét nha nwdc manh meé
hai hoa dé thuc day sy phat trién (theo nghia
hién dai) thay vi chi chd trong tang trudng
kinh té. Nhu Joseph Stiglitz da két luan,
chién lugc phat trién s& hop luu ca phat trién
x& hoi 1an phat trien kinh té va s& duoc xay
dung théng qua cac qua trinh céng khai, c6
tinh chat tham gia va minh bach — nhiing qué
trinh gép phan ma rong thanh qua caa phat
trién bén vimg dén vai tat ca nguoi dan cia
thé giGi dang phat trién. )

Céc quéc gia va vung lanh thé ¢ chau A
nhu Han Quéc, Pai Loan, Hong Kong, Thai
Lan, Singapore va Malaysia vén duoc coi la
tiéu biéu cho mé hinh nha nuéc kién tao phat

(18). Omano Edigheji, sdd, tr. 10.

(19). UNDP, tldd, tr. 1.

(20). UNDP, tldd, tr. 8.

(21). Joseph Stiglitz, Tham gia va phéat trién: Quan
diém tir md hinh phat trién toan dién, trong cudn:
“Dan chu, kinh té thi truong va phat trién: Tir goc
nhin chau A”, Farrukh Igbal va Jong-1l You (cha bién)”,
Ngan hang Thé gigi va Nxb. Thé gisi, 2002, tr. 98.
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trién trong thé ki XX. Mac du trong thé ki
truéc, cac qudc gia va vang lanh thd nay it
nhiéu thé hién phuong phap quan tri doc
doan, ho da manh mé& dan chu hoa trong vai
ba thap ki vira qua. Kinh nghiém tir cac qudc
gia va vang lanh thé nay cung ¢ thém quan
diém vé sy tuong thich va tham chi twong hd
gitta dan chu hod va ting truong kinh té
ddng thoi phat trién moi mat xa hoi.

Botswana, Ethiopia va Mauritius tiéu
biéu cho mé hinh nha nuéc kién tao phat
trién dan cha vén bat dau noi 1én tir thé ki
XX1.%? Nhimg nudc nay da ting rat nghéo
va thugc nhom cac nuéc thu nhap thap, nay
d3 va dang dan tro thanh nhitng nudc thu
nhap trung binh.®® Pdng thai, cac quéc gia
nay khong rap khudn nén quan tri doc doan
& mot s6 qudc gia Pong A trong thé ki XX
ma da dan chu ho4 va xay dung nén phép
quyén 6n dinh. Ho da chiang minh rang ting
truong kinh t& hoan toan co thé song hanh
v6i phét trién x& hoi, dan cha hoa va ton
trong cé&c quyén ty do co ban.

2. Nha nwéc trong nén quan tri kién
tao phat trién

- Nha nudc tinh gon, manh mé

Trong bai viét: “Open governance systems:
Doing more with more”, tdc gia Jeremy
Millard tom lwgc 4 1an song cai té chinh phi
dién tir gom cac phién ban: chinh pha dién
tir, chinh phu chuyén d6i, chinh phu tinh gon

(22). UNDP, tldd, tr. 1, 8.

(23). V& ké hoach tang truong kinh té cua Ethiopia,
xem: FDRE, Growth and Transformation Plan 2010/
11-2014/15 (Vol .1 Main Text). Addis Ababa: MOFED,
2010; V& GDP cua céc qudc gia nay, xem thém tai:
World Bank, GDP per capita (current USS$),
https://data.worldbank.org/indicator/NY.GDP.PCAP.
CD, truy cap 24/4/2021.
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va chinh phi ma.? M6 hinh chinh phu dién
tir chi don gian la &4p dung céng nghé thdng
tin (ICT) vao hé thdng quan Ii nham dat hiéu
qua cao hon ma khong thay doi nhiéu vé ciu
tric va quy trinh hoat dong caa hé thong. M6
hinh chinh phua chuyén ddi tng dung cong
nghé thdng tin va céc cong cu khac nhim
chuyén ddi cac diac diém cua chinh pha dé
dat duoc hiéu luc va hiéu qua cao hon.®
M®& hinh chinh phu tinh gon la giai phap chu
dao nham ddi phd véi cudc khang hoang tai
chinh - kinh té thé gigi 2007 - 2008. Md hinh
chinh phua nhé chu truong xay dung bo may
nha nudc nho va tinh gon theo khau hiéu
“lam nhiéu hon véi (nguon luc, bo may) it
hon” (“doing more with less”). Lan song cal
t6 chinh phu tha ba nay tap trung vao vai tro
diéu phéi cua chinh phu, trong d6 su doi
méi, thir nghiém va dap Gng yéu cau ngudi
sir dung dich vu 1a nhan t§ cét 16i.%® Cac

(24). Jeremy Millard, “Open governance systems:
Doing more with more”, Government Information
Quarterly (2015), http://dx.doi.org/ 10.1016/j.giq.
2015.08.003, tr. 4; Janssen, M., & Estevez, E. (2013),
“Lean government and platform-based governance:
Doing more with less”, Government Information
Quarterly, 30 (Supplement 1), S1-S8.

(25). Weerakkody, V., & Dhillon, G. (2008), “Moving
from E-government to T-government: A study of
process re-engineering challenges in a UK local
authority perspective”, International Journal of
Electronic Government Research, 4(4), 1-16; Van
Veenstra, A. F., & Janssen, M. (2012), Investigating
out-comes of T-government using a public value
management approach, In H. J. Scholl (Eds.), IFIP
EGOV 2012, Springer LNCS 7443 (pp. 187-197),
Norway: Kristiansand.

(26). Janssen, M., & Estevez, E. (2013), “Lean
government and platform-based governance: Doing
more with less”, Government Information Quarterly,
30 (Supplement 1), S1-S8.
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nghién ctu chi ra ring dinh huéng “chinh
phu tinh gon” nhu 1a mét giai phdp chung
cho moi truong hgp khong phai lic nao cling
ding.?” Pay chinh 1a If do c4c hoc gia dé
xuit md hinh chinh phu mo - xay dung
khung Ii thuyét, hé bang ching va chuong
trinh chinh séch nham huéng chinh phu hop
tac vai cac nhan té ngoai khu vic cong (non-
public actors) nham xir Ii nhitng thach thuc
toan cau lau dai.®

- Nam chirc ning chinh ciia nha nudc kién
tao phét trién: “ngudi diéu chinh” (regulator),
“ngudi phan xir” (arbiter), “ngudi thiic day”
(facilitator), “ngudi diéu phdi” (coordinator)
va “ngudi kién tao” (enabler)

Van d& chinh phu m¢ nam trong mot
khai niém rong hon — quan tri mg. Trong khi
khai niém chinh phu m¢ tap trung vao vai
trd, chirc nang, thim quyén va hoat dong cua
chinh phu, khai niém quan tri ma dé cap moi
nhan t cua xa hoi. Nén tang quan tri mo nay
tao 1ap, hd tro va tham gia mot hé thdng sinh
thai cua cac nhan t ngoai khu vuc cong voi
nhitng ngudn lyc va sy doi méi, sang tao
dong vai tro quan trong khéng kém khu vuc
nha nude.?® Khu vue cong (nha nuéc hay
chinh pha va cac to chirc cong khéc) ciing
can thay dbi dé thich nghi véi su bién dong
ctia cac nhan té xa hoi khac. Quan tri mé ¢
thé doi hoi thu gon pham vi cua khu vuc

(27). Jeremy Millard, tldd, tr. 3.

(28). Jeremy Millard, tldd, tr. 4.

(29). Harrison, T. M., Pardo, T. A., & Cook, M. (2012),
Creating open government ecosystems: A research
and development agenda/future interne,t 2012 4(4),
900 - 928; Mazzucato, M. (2013). The entrepreneurial
state: Debunking public vs. private sector myths,
London: Anthem.
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cong nhung khong nhét thiét phai lam diéu
d6 trong moi trudng hop.®?

Theo céch hiéu nguyén thuy, chinh pha
mé 1a khai niém mang nhiéu tinh ki thuat —
theo do, cong nghé thong tin (ICT) la
phuong tién chia khoa dé thuc hién céc dich
vu mé (open service) va gan két mo (open
engagement) cua chinh pha m¢. Tuy nhién,
khai niém chinh phi m¢ ngay cang dugc mo
rong, tiém can toi khai niém quan tri mo,
trong d6 khong chi chu tam dén chinh pha
hay nha nuéc ma con quan tim dén cac t6
chtrc khac trong khu vuc cong cling nhu cac
nhan t6 khac trong khu vuc tu. O cach tiép
can nay, van dé chinh phu mé - quan tri mé
vira thé hién mdi quan hé noi tai trong khu
vuc cdng vira thé hién mdi twong tac gitra khu
vuc cong va khu vuc tu. Day 1a cach tiép can
dat nha nudc hay chinh phua trong pham tru x&
hoi rong lén hon (‘whole-of-government’
approach) di duwoc mot sé hoc gia va Lién
Hop quéc ban dén.®Y Nha nudc can tao ra
moi truong vai luat 1€ rd rang dua vao do cac
cha thé, tac nhan c6 thé lam viéc, hop téc,
phdi hop nham tao lap céc gia tri cong. Luc
nay, vai trd ciia nha nuéc dan thay doi va tro
thanh “ngudi Kién tao” (enabler), “nguoi thic
day” (facilitator), “ngudi phan xu” (arbiter),
“nguoi didu phéi” (coordinator), va “ngudi
diéu chinh” (regulator) trong viéc xay dung,
cung &g cac gia tri cong cho xa hoi.®?

(30). Jeremy Millard, tldd, tr. 3.

(31). Christensen, T., & Legreid, P. (2007), “The
whole-of-government approach to public sector
reform”, Public Administration Review, 67(6), 1059—
1066; United Nations (2014), E-government survey
2014— E-government for the people, New York: United
Nations Department of Social and Economic Affairs.
(32). Jeremy Millard, tldd, tr. 8 - 9.
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- Phap quyén va su phan bo quyén lyc
gitta cac thiét ché

Bao cdo Viét Nam nam 2035 dua ra
nhitng khuyén nghi nham xac dinh lai va téi
dinh dang chuc ning cia Nha nuéc van di
theo con dudng da duoc phan tich thau dao
trong B&o céo Phét trién thé gisi nim 1997:
“Nha nudc trong mét thé gigi dang chuyén
d6i”. Theo d6, huéng téi nam 2035, “t6
chitc bé mdy nha nwéc can dwoc té chic lai
theo huéng giam bot sw phan manh quyén
luec ca vé chiéu ngang va chiéu doc, cling Véi
S phan dinh ro hon giita pham vi cua khu
vuc ¢dng va khu vuee tu, giira chire nang hoat
dong kinh té véi chire nang quan i, diéu tiét
nén kinh té cia nha nuwée”.®> D& xuit nay
cling thé hién tinh than cua Bao cdo Phat
trién thé gigi nam 2017 nham phan bd quyén
luc hop 1i, can xtng gitta cac cha thé quyén
luc, trong @6 nha nudc dong vai tro trung tam.

Bao cao Viét Nam nam 2035 néu rd vai
trd cua phan cbéng quyén luc - mot trong
nhitng yéu té cdt I18i cua nha nuéc phap
quyén: “Phdn cong quyen luc gia cac
nhanh hanh phap, ldp phap va tu phap trong
bé mdy nha nwéc ciing ré rang hon dé moi
nhanh c6 thé thuc thi vai trd cia minh ma
khong b; can thiép bat hop Ii tir nhanh quyén
luc khac”.® Pay ciing 1a trong tam trong
cac nghién cau chinh sach vé thuc hién Hién
phép Viét Nam nam 2013.¢%

(33). Ngan hang Thé gisi va Bo Ké hoach va Pau tu,
B&o cao Viét Nam nam 2035: Huéng téi thinh virong,
séng tqo, cong bang va dan chu, 2016, tr. 109.

(34). Ngan hang Thé gisi va Bo Ké hoach va Dau tu,
tldd, tr. 1009.

(35). Nguyén Thi Qué Anh, Vii Cong Giao, Nguyén
Hoang Anh, Mai Vin Thing (dong chu bién), Thi
hanh Hién phdp nam 2013: Thuc trang va nhing van

21



NGHIEN CUU - TRAO POI

Tuy nhién, sy phan bd quyén luc theo
Bao cao Viét Nam nam 2035 con di xa hon
van d& phan coéng quyén luc theo chiéu
ngang - van dé trong tm cua chu nghia hién
phap va cua luat hoc. Bio cdo nay con dé
cap phan quyén theo chiéu doc gitra trung
wong va dia phuong, sy tan quyén, uy quyén
va quyén han hop i cia mdi co quan cong
quyén theo nguyén tic sau: “Xod bé sir chong
lan vé tham quyén giita cdc co quan céng
quyén sé han ché tinh trang cét ciz, manh man
quyeén luc va lam giam du dia cho sy thirong
lirong, tron tranh trach nhiém trong bé may
hanh chinh. Nguyén tic bao trim ¢ day la
cac chirc nang cua khu vuc cong nén dwoc
thiét ké theo hwéng mét co quan nén chiu
trach nhiém vé nhiéu logi hoar déng cong
quyen khac nhau. Sw uy quyén giira cac cap
chinh quyén va trong ciing mét cap chinh
quyén sé duwoc tiép tuc nhung phdi thuc hién
theo co ché dwoc quy dinh rd rang, dua trén
céc chi tiéu hiéu qua khach quan ”.¢®

Pang luu y trong nhan dinh trén la céc li
thuyét vé quan tri da duoc ap dung khi céc
tiéu chi khach quan duoc ding dé danh gia
tinh hiéu qua caa viéc uy quyén. Nhin mot
cach rong hon, chung ta c6 thé thay trong
nhitng nam qua, Viét Nam di bit dau ap
dung hang loat cac chi sé danh gia hiéu qua
quan tri nha nuéc ¢ ting linh vuc cy thé voi
nhitg géc nhin khac nhau nhu: Chi sb cai
cach hanh chinh, chi s hai l1ong vé su phuc
vu hanh chinh, chi sé hiéu qua quan tri va
hanh chinh cong cip tinh (PAPI), chi sb
nang lyc canh tranh cap tinh (PCI) v.v..

dé dat ra, Nxb. Chinh tri Quéc gia - Sy that, 2019.
(36). Ngan hang Thé gioi va Bo Ké hoach va Pau tu,
tldd, tr. 110.
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3. Tiép can lién nganh quan tri-luat
trong trong quan tri cong hién dai: goi mé
vé vai tro cia phap luat

3.1. “Quan tri va phéap ludt”: Cach tiép
can lién nganh nham ting cwong hiéu qua
chinh sach

Hai muoi ndm sau Bao cdo Phat trién thé
giéi vé su thay doi chtrc ning ctia nha nudc
(“Nha nuéc trong mot thé gioi dang chuyén
d6i”),%” nam 2017, Ngan hang Thé gioi ban
vé hién tuogng song sinh véi nha nuéc (van
dé phap luat) mot cach truc dién théng qua
B&o c4o Phét trién thé gigi nam 2017 véi
chi dé “Quan tri va phap luat”.®® Béo céo
“Quan tri va phéap luat” tim hiéu Ii do tai sao
c4c chinh sach phat trién that bai & mot quéc
gia trong khi thanh céng & qudc gia khac.
Qua d6 nghién ctru nay dwa ra quan diém
lam sao dé cac chinh sach nha nudc dit ra
dat hiéu qua mong muén. Nhiing thong diép
chinh cua Béo céo la:

- Nhiing cai céch thanh céng khéng chi
la 4p dung nhiing bai hoc thanh cong nhat &
mot s6 qudc gia vao nhitng quéc gia khac.
Céc chinh sach chi phat huy hiéu qua néu
dam bao ba yéu cau: cam két chinh tri dang
tin cay; su phdi hop, hd tro tét; su hop tac.

- Su phan b quyén lyc khong can dbi c6
thé 1am suy yéu hiéu qua chinh sach. Tinh
bat can ddi nay cd thé dan t6i cac két qua
xau nhu: mot s6 nhom bi loai bo khoi quy

(37). World Bank, World Development Report 1997:
The State in A Changing World, 1997, http://docu
ments.worldbank.org/curated/en/51834146831531637
6/World-development-report-1997-the-state-in-a-
changing-world, truy cap 24/4/2021.

(38). World Bank, World Development Report 2017:
Governance and the Law, 2017, http://www.world
bank.org/en/publication/wdr2017, truy cap 24/4/2021.
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trinh chinh sach; mot s nhom liing doan
chinh sach va chu nghia than quen.

- Céac thay ddi mang tinh kha thi. Giéi
tinh hoa, cdng dan va cac nhan té quéc té co
thé thuc day thay ddi bang cach tao dong
lyc, thay doi wu tién va niém tin va ting
cuong tinh phan bién, tranh luan trong qué
trinh xay dung chinh séch.

- Ba nguyén tic co ban khi tu duy lai van
dé quan tri phuc vu phat trién Ia:

+ Khong chi nghi vé hinh thic thé ché
ma con phai nghi dén chirc ning cua thé ché;

+ Khong chi nghi vé nang cao ning lyc
ma con phai tinh dén viéc phan bd quyén lyc
mot cach hop li, can xung;

+ Khong chi nghi vé phap quyén (rule of
law) ma con phai tinh dén vai trd cua phap
luat (role of law).C*

C6 thé thdy, théng qua Bao céo Phat
trién thé gidi nam 2017, Ngan hang Thé gioi
dang thuc day cac qudc gia giai quyét van dé
chinh sach, thé ché tir cach tiép can lién
nganh quan tri-luat. Mot mat, Bao cdo nay
coi trong vai trd cua phéap luat va ché do
phap quyén dé dat duoc céc chinh sach phat
trién. Mat khac, Bao céo ciing nhan manh
néu chi tiép can hién tuong phap luat riéng
biét thi kho dat dugc hiéu qua chinh sach.
Do d6, can c6 cach tiép can lién nganh quan
tri-luat, tic 1a phai tiép can luat tir géc nhin
quan tri dé thiy dugc doi séng phap luat
thuc su v6i nhiing yéu t, nhan té tuong tac
da dang va phutc tap. Nhu Bao cao dic két,
Chung ta “khéng chi nghi vé phap quyén ma

(39). World Bank, World Development Report 2017:
Governance and the Law (Main Messages),
http://www.worldbank.org/en/publication/wdr2017,
truy cap 24/4/2021.
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con phdi tinh dén vai trd cua phap lugs”.

Tuong tu nhu cach tiép can cua Ngan
hang Thé gidi, Lién Hop qudc ciing thé hién
phuong phép nay thong qua vi¢c dua ra cac
muc tiéu phét trién bén vitng (Sustainable
Developmental Goals - SDGs). Muc tiéu
thr 16 cua SDGs (vé hoa binh, cong Ii va
thé ché manh mé& nham thuc day xa hoi
cong bang, hoa binh va dung nap)“Y cé lién
quan mat thiét dén phéap luat va quan tri.
Hay noi cach khac, phap luat va quan tri
hiéu qua 1a hai yéu té mang tinh quyét dinh
dén viéc thuc hién dugc muc tiéu phat trién
bén viing néu trén.

B4o cdo Phat trién thé gidi nam 2017,
v6i tieu dé& “Quan tri va phap luat”, dua ra
quan niém cua cac tac gia vé “quan tri” Ia
“qud trinh qua d6 nha nwéc va cac nhan to
phi nha nuée twong tic nham xay ding va
thiee thi chinh séch trong khudn khé mét hé
thong nhaing quy tac chinh thizc va phi chinh
thizc von dinh hinh quyén liee va ciing dwoc
dinh hinh béi quyén liee ”.“? Khéi niém quan
tri nay dwoc thira nhan va 4p dung rat rong
khi quan tri xuat hién & nhiéu cap do, tir to
chac quéc té toi thé ché qudc gia, chinh
quyén dia phwong, cong dong va doanh
nghiép. Cac nhan t6 nay tac dong qua lai véi
nhiing loi ich dan cai, tao nén mot hé thdng
twong tac phac tap.“? Trugc thyc trang cac

(40). World Bank, World Development Report 2017:
Governance and the Law (Main Messages), tldd.

(41). United Nations, Sustainable Development Goals
- Goal 16: Promote just, peaceful and inclusive societies,
https://www.un.org/sustainabledevelopment/peace-
justice, truy cap 24/4/2021.

(42). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 3.

(43). World Bank, World Development Report 2017:
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chinh sach khdng hiéu qua nhu mong mubn
& nhiéu qubc gia, B4o céo Phat trién thé gigi
nim 2017 d& xuat mot chu trinh nang cao
hidu qua chinh sach phat trién gom 6 bugc.*?

Trong Bao cdo Viét Nam nam 2035, mot
trong nhirng giai phap va muc tiéu quan
trong dua ra 1a xdy dung thé ché hién dai va
nha nudc hiéu qua. Dé cd thé xay dung duoc
mot nha nudc hiéu qua, duong nhién phai di
kém véi mot nén phép luat hiéu qua dugc
thuc day boi nén quan tri tét. Bao céo Viét
Nam niam 2035 thé hién nhiing dtc két quan
trong cua c&c nghién cau hoc thuat va thuc
tién vé phap luat va phét trién, dong thoi
cling phan nao phan anh su chuyén huéng
triét Ii phat trién qudc gia dua trén cach tiép
can quan tri-luat.

3.2. Phap quyén va vai tro cua phap ludt

Theo Bé&o c4o Phét trién thé giéi nim
2017, tu duy vé vai tro caa phap luat 1a mot
trong ba nguyén tic co ban khi tu duy lai van
dé quan tri phuc vu phéat trién. Lién Hop
quéc quan niém phap quyén chinh la mot
nguyén tic quan tri. Trong mot bao cao nim
2004, Lién Hop qudc dinh nghia phap quyén

Governance and the Law, tldd, tr. 3.

(44). Buée 1 - Chan doan: Panh gia cac vin dé vé
chirc niang (cam két, phdi hop, hop tac). Buéc 2 —
Panh gia: Xac dinh ban chat cua sy phan b6 quyén
lyc bat d6i xing trong xay dung va thuc thi chinh
sach, phap luat (loai trir, ling doan, chi nghia than
quen). Bugc 3 — Pat muc tiéu: Binh hinh lai chinh
sach; xac dinh cac yéu to dam bao cho cai cach (tranh
cdi, dong luc, uu tién va niém tin). Bugc 4 — Thiét ké:
Xac dinh giai phap tét nhat (cac quy tic cap do dau,
céc quy tic cap do trung binh, va cac quy tic cip do
cao). Budc 5 — Thi hanh: Xac dinh nhan té chu chét
tham gia vao thuc thi chinh sach (gigi tinh hoa, cong
dan, nhan té qudc té). Busc 6 — Panh gia va diéu
chinh (Xem: World Bank, World Development Report
1997: The State in A Changing World, tldd).
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(rule of law) 1a “mét nguyén tac qudn trj
(principle of governance),
nguoi, thé ché va té chi, cong va tu, bao
gém ca chinh nha nwoc, chiju trach nhiém
gidgi trinh truéc phap ludt dwoc cong bo
cong khai, dwoc thi hanh binh ddng, dwoc
phan xu doc ldp va twong thich voi cac quy
pham ludt qudc té va mét nguyén tdic cia cac
tieu chudn”.\*) Vay trong mot nén phéap
quyén, phap luat nén c6 vai trdo nhu thé nao?
Trong cac gido trinh vé& phap luat & Viét
Nam, phap luat thuong dugc quan niém theo
nghia hep 1a “ké thong quy tac Xxi su €O tinh
bat bude chung, do nha nwéc ban hanh hodc
thira nhén, thé hién y chi ciia nhan dan, dwgc

trong do mol

nha nmée bao dam thwc hién bang nhing
cdach thire nhat dinh trong dé cé cudng ché
nha nudée nham diéu chinh cdc quan hé xa
héi dé bao vé, bao dam cdc quyeén, tir do cia
con nguoi va su phat trien cua xa hgi”.“*®
Bén canh do, cach tiép can vé phap luat theo
nghia rong phan nao duoc cac gido trinh dé
Cap: “phdp ludt tén tai va phat trién trén cd
ba linh vuc: hé thong cac quy pham phéap
lugt, e teong phap lugt, y thic phap ludt,
van hod phéap ludt, thuc tién phéap lug:”.“"
Tuy nhién, diy van chua phdi la quan niém
cha dao trong nén lut hoc Viét Nam.

(45). United Nations, “The Rule of Law and Transitional
Justice in Confict and Post-confict Societies: Report
of the Secretary General”, Report S/2004/616, United
Nations Security Council, 2004, New York.

(46). Pao Tri Uc, Hoang Thi Kim Qué (ddng cha
bién), Gido trinh Pai cuong vé nha nuéc va phap
ludt, Nxb. Pai hoc Quéc gia Ha Noi, 2017, tr. 91.
(47). Pao Tri Uc, Hoang Thi Kim Qué (ddng cha
bién), tldd, tr. 90; Hoang Thi Kim Qué, Gido trinh Ly
lugn nha nwéc va phéap lugt, Nxb. Pai hoc Quéc gia
Ha Noi, 2015, tr. 292.
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Néu chi hiéu phap luat theo nghia hep,
nhiéu quéc gia dang khéng may thanh cong
trong phat trién ciing c6 hé théng phap luat
kha ddy du va bai ban. Viét Nam ciing nim
trong s6 cac qudc gia d6 véi mot hé théng
phap luat da phu twong ddi rong khip cac
quan h¢ xa hoi. Tuy nhién, nhu Bao cao Phat
trién thé gigi nam 2017 nhan dinh, trong
nhiéu linh vuc phép luat cua nhiéu quéc gia
chi ton tai trén gidy va khong duogc thuc thi,
khong dugc thuc thi hiéu qua hoac tham chi
khong thé thuc thi. Nhiéu chinh phu khéng
c6 duoc phép luat tét hoac co phap luat tot
nhung hiéu qua khong nhu ki vong.“®

Tir cach tiép can phap luat va phat trién,
khong thé nhin phap luat nhu mot hién twong
riéng ré véi doi song riéng cua no. Thay vao
d6, phap luat “la san phdm cia cac quan hé
x& héi va quyén lye dong thoi la cong cu
thach thize va tdai dinh hinh cac quan hé
ds”.“¥ Can nhin nhan phap luat trong méi
quan hé véi cac hién tugng lién quan nhu
“tw twong phap ludat, y thirc phap ludger, van
hoa phap ludt, thuc tién phap lugs®® va
tham chi phai mo rong céch tiép can phap
luat tr géc nhin caa céac linh vuc khoa hoc
khéac nhu chinh tri hoc, x& hoi hoc, kinh té
hoc, quan tri hoc v.v..

B4o cao Phat trién thé giéi nim 2017
nhan dinh rang céch hiéu pho bién vé phap
luat van 1a quy tic do nha nude dit ra hoic
thira nhan (positive state laws) nhung nhén

(48). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 83.

(49). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 83, 84.

(50). Pao Tri Uc, Hoang Thi Kim Qué (ddng chu
bién), tldd, tr. 90.
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manh can quan tdm ca dén sy van hanh
phép luat (operation of law). Theo do, “su
vdn hanh phap ludr doi héi mét hé thong
phap lugt cua cac tac nhan va quy trinh cé
chirc nang dat ra, giai thich, tan thanh va
thi hanh phap ludr” va “hé théng nay bao
gom céc thiét ché ldp phdp, tw phdp va thi
hanh ludt, co quan hanh chinh, ciing nhw
cac to chirc nghé ludt, ludt suw va cdc nhom
x& hgi dan sy,

Phap luat khong chi 1a luat cang (hard
law - cac quy tic xir su do nha nudc dit ra
VA c4c quy tic do nha nudc thira nhan nhu
phap luat qudc té va phép luat tap quan) ma
con bao gom ca luat mém (soft law - nhiing
tiéu chuan va nguyén tic khuyén nghi,
huéng dan). Luat mém nay diéu chinh ca
khu vuc cong lan khu vuc tu, va tham chi
con ¢6 anh huéng I6n hon va canh tranh véi
luat cting.®?

3.3. Hinh thic phép lugt va vai tro cua
phap lugt

Puc két tir nhiéu nghién ctu, Bao cao
Phat trién thé gioi nam 2017 Ii giai rang su
khac biét qua lon gitra phap luat va thuc tién
hiém khi do thiéu cac quy tac ma chu yéu do
cac quy tac phi phap 1i lai c6 hiéu luc thay
cho cac quy tic phap 1i.5¥ Hién tugng cac
quy tic phi phap Ii chiém wu thé c6 thé do

(51). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 84.

(52). John Braithwaite and Peter Drahos, Global
Business Regulation, Cambridge, U.K., Cambridge
University Press, 2000; Terence C. Halliday and
Gregory Shaffer, “Trans-national Legal Orders”,
Cambridge Studies in Law and Society Series, New
York: Cambridge University Press, 2015.

(53). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 93.
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céc quy tic do t6t hon cac quy tic phép Ii
hoic ciing c6 thé do céc quy tic do co anh
hudng hon cac quy tic phap 1i. B4o céo nay
cling dinh nghia vai tro ctia phap luat (role of
law) 1a “con dwong dé cac nhoém va ca nhan
trong x& hgi s dung phap ludt nhu la
phirong tién dé thic ddy, thi hanh va thé ché
hoé cac loi ich va muc tiéu”.®%

Céc nha lam luat can tu duy vé chuc
nang cua mot quy pham phéap luat thay vi chi
nghi chiing ta can lam bao nhiéu luat. Bao
céo Viét Nam nam 2035 dua ra khuyén nghi
4p dung nguyén tic thi truong dbi véi cac
quyét sach kinh té 1a mot trong nhiing giai
phap nham huéng téi thinh vuong, sang tao,
cong bang va dan cha.®® Pay khong hin 1a
su kinh té hoa chinh sach hay kinh té hoé
phap luat ma c6 thé don gian chi 1a ghi nhan
cac quy luat doi séng vao trong chinh sach
va phép luat. Hay néi cach khéc, chinh sach
va phép luat phai phu hgp véi quy luat doi
séng méi c6 thé van hanh tét nhu mong
mubn. Pay 1a tu duy cua quan tri: khéng nén
chi lap nhiéu quy tic ma con can lam cho
quy tac phat huy hiéu qua mong muén. Biéu
nay la mot thach thac 16n vi phép luat co thé
gay ra nhitng anh hudng trai nguoc: phap
luat c6 thé thiic ddy cac nhan té méi phat
trién nhung lai ¢6 thé cang ¢ quyén lyc hién
tai; phap luat cd thé dem lai trat tu va on
dinh nhung lai c6 thé gy ra xung dot va roi
ren; phép luat c6 thé cang ¢ hoic huy hoai
tinh chinh dang; phap luat c6 thé tao ra sy

(54). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 96.

(55). Ngan hang Thé gioi va Bo Ké hoach va Dau tu,
tldd, tr. 112.
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dau tranh cau tric hoic co thé dap tit sy
twong tac phan bién do.®®

Céch tiép can lién nganh, da chidu vé
quan tri va luat goi ¥ dén mot nén “quan tri
dinh hudng phét trién” hay “quan tri kién tao
phat trién”,®” mot su két hop kha hop thoi
gitta nha nuéc kién tao phat trién va quan tri
cong hién dai. B4o cdo Phat trién thé gisi
nam 2017 goi y mot giai phap nham dat
dugc phép luat hiéu qua la tao ra méi truong,
dién dan, co hoi dé cac nhom xa hoi (dic
biét cac nhan t6 it dugc dai dién ndi 18n tiéng
noi) thuc hién phan bién, thao luan nhirng
chinh sach cua chinh quyén.®*® Ciing trén
triét Ii d6, Bao cdo Viét Nam nam 2035 lap
luan: “cdc té chic phi chinh pha, bao gom
Cd C&c to chirc XA héi, nghé nghiép va ton
gi&o sé tham gia tich cuwc hon trong doi song
céng dong, bao gom ca viéc tham gia giam
sat két qua hoat dong cia nha nwéc va thuc
thi vai tro la doi tac cia cdc co quan nha
nuwéc khi trien khai cac hoar déng hodc
chwong trinh vi logi ich chung”.(sg) Theo do,
muc tiéu 1a dén nam 2035, “Nha nuéc Viét

(56). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 97.

(57). C6 thé ding thuat ngit tiéng Anh 1a “development-
oriented governance”. Trén thé giéi, thuat ngir nay
chua duoc sir dung rong réi va mai hiém hoi duoc sir
dung & mot sb tai liéu nhu: European Economic and
Social Committee, “New measures for development-
oriented governance and implementation”, 2016,
https://www.eesc.europa.eu/en/our-work/opinions-
information-reports/opinions/new-measures-develop
ment-oriented-governance-and-implementation, truy
cap 24/4/2021.

(58). World Bank, World Development Report 2017:
Governance and the Law, tldd, tr. 97.

(59). Ngan hang Thé gisi va Bo Ké hoach va Dau tu,
tldd, tr. 109.
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https://www.eesc/

Nam sé c6 mét hé thang vén hanh hiéu qud
co ché kiém soat va can bang giza cac
nhanh quyén lic nha mede va ting cuong
nang lyC cua nguoi dan trong viéc quy trach
nhiém déi véi nha nuée”.®® Cé thé ki vong
rang su tham gia giam sat cua cac t6 chuc xa
hoi va nguoi dan dbi véi viéc xay dung va
thuc thi chinh sach, phap luat cta nha nudc
la thiét yéu nhim ting tinh minh bach va
trach nhiém giai trinh cua nha nudc./.
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