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NHUNG QUY DINH MOI VE QUYEN CUA PHAM NHAN
TRONG LUAT THI HANH AN HINH SU NAM 2019 VA MOT SO KIEN NGHI

D0 THI PHUONG *

T6m tit: Thé ché hoa Hién phdp ndam 2013 vé bao dam quyén con ngueoi, quyén cong dan, Lugt
Thi hanh &n hinh s ndm 2019 (c6 hiéu luc tir ngay 01/01/2020) dé bé sung cac quyén va nghia vu
cho pham nhan tgi Piéu 27. Nhitng quy dinh nady bdo dam tinh kha thi cia Lugt, phi hop véi sw phét
trien kinh té-xa hgi cia dat nuéc, dong thoi bdo dam dat dwoc muc dich cia hinh phat 1a gido duc,
cdi tao nguwoi pham téi. Bdy la mét trong nhiing diém mdi quan trong cua Ludt Thi hanh &n hinh
swr nam 2019. Tuy nhién, cac quy dinh vé quyén cua pham nhan trong Lugt Thi hanh &n hinh si ndam
2019 can c6 nhiing sira doi, bo sung va cdn dwoc hwéng dan cu thé nham bdo dam cho pham nhan
dwoc thuc hién day di cac quyen va loi ich hop phap cia minh. Bai viét phan tich cac quyén méi
dwoc quy dinh tai khoan 1 Piéu 27 Ludt Thi hanh an hinh sy nam 2019, doi chiéu quy dinh nay véi
cac chudn muc quéc té va dwa ra kién nghi nham hoan thién va bdo dam thuc hién tot hon cdc
quyén nay tai Viét Nam.
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NEW PROVISIONS ON RIGHTS OF PRISONERS OF THE 2019 LAW ON EXECUTION OF
CRIMINAL JUDGMENTS AND SOME RECOMMENDATIONS

Abstract: Institutionalizing the 2013 Constitution on human rights and citizenship, the Law on
Execution of Criminal Judgments 2019 (taken into effect from January 1, 2020) has added rights and
obligations of offenders under Article 27. These provisions, which are suitable to the socio-economic
development of the country, not only ensure the feasibility of the Law, but also ensure the educational
purpose of the penalty. This is one of the important new points in the Law on Execution of Criminal
Judgments in 2019. However, the provisions need amendments, supplements and specific guidelines to
ensure that offenders will fully exercise all of their legitimate rights and interests. In this article, the
author focuses on analyzing the new rights in Clause 1 of Article 27, and at the same time, compares
this regulation with international standards, thereby making recommendations for improvement and
better right assurance in Vietnam.
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Quyén con ngudi a quyén ty nhién, von
c6 va khong thé bi tuéc doat hay han
ché mot céach tuy tién, bat hop phap boi bat

* Phé gido su, tién si, giang vién cao cip
Trwomng Pai hoc Luit Ha N§i
E-mail: phuong@hlu.edu.vn

TAP CHIi LUAT HOC SO 11/2020

Ki cha thé nao. Vi vay, trong qué trinh chap
hanh an, nguoi bi két an phat ti (pham nhén)
ngoai cac quyén va loi ich di bi tudc bo
hodc han ché thi cac quyén con nguoi khéc
cua ho van phai duoc ton trong va bao dam.
bac biét, pham nhan da va dang thi hanh an
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tai cAc nha tam git, trai tam giam, trai giam
1a d6i twong rat d& bi xam hai quyén do trai
tam giam, trai giam la méi truong khép kin,
moi hoat dong sinh hoat hang ngay cua ho
déu dién ra trong khuén vién trai giam. Trén
co s do, ¢6 thé nhan thiic rang quyén con
nguoi cia pham nhén trong thi hanh an phat
t0 1a nhitng nhu cu, lgi ich tu nhién vén c6
va khéach quan can phai bao dam caa pham
nhan trong to chac thyc hién thi hanh an
phat t0, thé hién & cac quyén caa pham nhan,
duoc quy dinh trong hé théng phap luat. ) Vi
vay, viéc ghi nhan quyén cua pham nhan
trong Luat Thi hanh an hinh sy (THAHS)
nim 2019 1a bao dam cho ho quyén con
ngudi, d6 1a tat ca cac quyén ty nhién, von
co, thiét yéu trong doi séng cua ho, bao gom
ca cac quyén vé dan su, chinh tri va cac
quyén vé kinh té, x4 hoi va vin hoa.

Trong cac van ban phap Ii quéc té nhu
Tuyén ngdn Nhan quyén nim 1948, Cong
wdc qudc té vé Cac quyén dan su va chinh tri
nam 1966, Cong uéc qudc té vé Céac quyén
kinh té, x4 hoi va van ho4 nim 1966, Cong
wdc Chdng tra tan, d6i xir vé nhan dao va ha
nhuc con ngudi nam 1984, Céc tiéu chuan
t6i thiéu vé ddi xtr véi ti nhan nam 1955,
Céc quy tic ti thiéu cua Lién Hop qubc veé
hoat dong tu phap d6i voi nguoi vi thanh
nién nam 1985, Tap hop cac nguyén tic vé
bao vé tat ca nhimg ngudi bi giam hay bi
cam tU dudi bat ki hinh thic nao nam 1988,
Nhiing nguyén tic co ban trong viéc ddi xir

(1). Nguyén Birc Phuc, Thyc hién phéap lugt vé quyeén
con nguoi cua phgm nhan trong thi hanh an phat tu ¢
Viét Nam, Luén &n tién si luat hoc, Hoc vién Chinh tri
Quéc gia H6 Chi Minh, 2012, tr. 42.
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V6i ti nhan nam 1990, Coéng wdc vé Quyén
tré em nam 1989... ciing da dé cap quyén cua
pham nhan. C6 thé noi, day 1a co so phép Ii
quan trong thuc day cac qudc gia thanh vién
tich cuc noi luat hoa cac quy dinh trén trong
phép luat qudc gia minh. Viét Nam ciing
khong ndm ngoai xu hudng chung do.

Luat THAHS nam 2019 di danh diéu
luat riéng - Biéu 27 dé quy dinh vé& quyén va
nghia vu cia pham nhan, bao géom khoan 1
(10 diém tir diém a dén diém k) va khoan 2
(5 diém tir diém a dén diém e). Bai viét phan
tich cac quyén méi dugc quy dinh trong
khoan 1 Diéu 27, dong thoi dbi chiéu quy
dinh nay véi cac chuan myc qudc té, tr do
dua ra kién nghi nham hoan thién va bao
dam thyc hién tét hon cac quyén nay.

1. Nhitng quy dinh méi vé quyén ciaa
pham nhan trong Luat Thi hanh an hinh
sw nam 2019

Sau gan 10 nam thi hanh Luat THAHS
nim 2010 , nhiéu quy dinh cua Luat THAHS
nam 2010 d3 boc 16 nhitng han ché, bat cap,
c4c quyén cua pham nhan chwa duoc quy
dinh cu thé hoic quy dinh tan mét dan dén
khé thuc hién, nhiéu céng uéc qudc té vé
quyén con ngudi cia pham nhan di duoc
Viét Nam ki két nhung van chua dugc noi
luat hod. Trén thuc té, ké tir ngm 2010 nhiéu
van ban phap luat méi duoc Qudc hoi ban
hanh di ting cuong cac quy dinh vé quyén
con nguoi nhu Hién phap nam 2013, B¢ luat
Dan su nim 2015, Bo luat T tung hinh sy
nam 2015 va cac van ban phap luat khac cé
lién quan... Vi du: Luat THAHS nam 2010
quy dinh 8 nguyén tic THAHS. Khoan 3
Diéu 4 cua Luat ndy quy dinh nguyén tac:
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“Bdo dam nhdn dao Xa hoi chu nghia; ton
trong nhan pham, quyén, li ich hop phap
Ciia nguoi chdp hanh dn”. Cé quan diém
cho rang “vdn dé ton trong vé than thé, sirc
khoé, danh dw cia ngwoi chdp hanh an,
trong dé c¢6 pham nhan, chia dwpc dé cap
trong nguyén tic nay”.® Tuy vay, nguyén
tic ndy méi chi quy dinh vé viéc ton trong
nhan pham (danh du) cua pham nhan ma
chua quy dinh mot cach cu thé van dé ton
trong than thé va stuc khoe cia pham nhan.
Ngay 07/11/2013, Viét Nam da ki két Cong
wdc cua Lién Hop quéc vé Chédng tra tan va
sir dung cac hinh thic trimg phat hay doi xur
tan bao, vo nhan dao hoic ha thdp nhan
pham. Cung véi d6, Piéu 10 Bo luat To
tung hinh sy nam 2015 da ghi nhan nguyén
tic bao dam quyén bat kha xam pham vé
than thé: “... Nghiém cam tra tan, bitc cung,
dang nhuc hinh hay bdt ki hinh thize doi xir
nao khac xam phgm than thé, tinh mang,
sic khoé ciua con nguwoi”. Tuy nhién, Luat
THAHS lai chua ¢6 quy dinh vé cam tra tan.
Pay 1a khuyét thiéu dang ké, can phai duoc
bd sung kip thoi®...

Tir c4c i do trén cho thay, Luat THAHS
nam 2019 can bd sung cac quy dinh méi vé
quyén cua pham nhan dé bao dam su tuong
thich, thong nhét trong cac quy dinh cua
phap luat qudc té, phap luat Viet Nam va dic
biét bao dam tét hon quyén va loi ich chinh
dang cta pham nhan dang chap hanh an.

(2). Bui Xuan Phai, Nguyén Bic Hoa, “Hoan thién
Luat Thi hanh &n hinh sy nhiam bao dam tét hon
guyén con ngudi cua pham nhan”, Tgp chi Nghién
citu lgp phép, s6 01 (377)/2019, tr. 30.

(3). Bui Xuan Phai, Nguyén Buc Hoa, tidd, tr. 31.
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Piéu 27 Luat THAHS nam 2019 1a diéu
lust hoan toan méi quy dinh vé quyén va
nghia vu ctia pham nhan nhung thuc chét c6
nhiéu quyén caa pham nhan di duoc quy
dinh rai rac tai cac diéu luat cua Luat
THAHS niam 2010 nhu: quy dinh quyén vé
ché do an, &, mic, dd dung sinh hoat cé
nhén, cham soc y té theo quy dinh; guri, nhan
thw, nhan qua, tién; doc sach, bao, nghe dai,
xem truyén hinh phl hop véi diéu kién cua
noi chap hanh &n; quyén tham gia hoat dong
thé duc, thé thao, sinh hoat vin hoa, vin
nghé; quyén lao dong, hoc tap, hoc nghé;
quyén gap, lién lac voi than nhan, dai dién
co quan, to chirc hodc ca nhan; ddi véi pham
nhan 1a nguoi nudc ngoai duoc tham gap,
tiép xdc 13nh su; duoc khen thuong khi cé
thanh tich trong qué trinh chap hanh én...
Viéc quy dinh nhu vay dan dén khé khin
cho pham nhan khi tiép can céc quyén cua
minh, vi vay Luat THAHS nam 2019 da tap
hop c4c quyén nay thanh diéu luat riéng -
Diéu 27. Quy dinh méi nay ciing dé xac dinh
mot cach dé dang hon vé su tuwong thich giita
chuan muc qudc té va quyén cua pham nhan
trong Luat THAHS nam 2019.

Nghién ctu khoan 1 Diéu 27 cho thay,
cac diém a, e, h, j khoan 1 la cac quyén moi
dugc bd sung vao Luat THAHS niam 2019,
cu thé:

Thir nhat, quyén duoc bao ho tinh mang,
suc khoé, tai san, ton trong danh dy, nhan
pham; dugc phd bién quyén va nghia vu caa
minh, ndi quy co s¢ giam gilt pham nhan
(diém a).

Quyén duoc bao vé vé tinh mang, sic
khoé¢, danh dy, nhan pham ctia con ngudi noi
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chung va pham nhan ndéi riéng da duogc
khang dinh trong nhiéu vin ban phap luat
qudc té. Piéu 3 Tuyén ngdén Nhin quyén
nam 1948 khéng dinh: “Moi nguwoi déu cé
quyén song, quyén tw do va an toan cd
nhdn”; Biéu 5 quy dinh: “Khéng ai bi tra
tan hay bi déi xir, xir phat mot cach tan bao,
VO nhdn dao hodc ha thcfp nhan phcfm » @
Tinh than nay tiép tuc duoc khfmg dinh tai
Cong wdc qubc té vé Cac quyén dan su va
chinh tri nam 1966, theo do6: “Khbng ai c6
thé bi tra tan, doi xir hodc trung phat mot
cach tan dc, vo nhan dao hodac ha thép nhan
pham” (Piéu 7) va “I. Khéng ai bi can thiép
mét cach tuy tién hodc bdt hop phdp vao doi
song riéng tw, gia dinh, nha o, thi tin, hodc
bi xdm pham bdt hop phdp dén danh dw va
uy tin. 2. Moi nguwoi déu c6 quyén dwoc phdp
ludt bao vé ché'ng lai nhitng can thiép hodc
xdm pham nhw vdy” (Piéu 17).(5) Bén canh
nhimg quy dinh trén, yéu cau chdng tra tan
con dugc dé cap rd nét trong Cong udc
Chéng tra tan, d6i xr vé nhan dao va ha
nhuc con ngudi nim 1984. Khoan 1 Diéu 4
Cong u6c nay quy dinh: “Moi quoc gia
thanh vién phdi dam bdo rang moi hanh vi
tra tan déu cau thanh tdi pham theo ludt
Hinh sw cia nwéc minh. Piéu ndy ciing dp
dung véi nhitng hanh vi c6 gdng thuwc hién
viéc tra tan hodc hanh vi cia bat ki nguoi
nao dong l6a hodc tham gia viéc tra tin”

(4). Xem ban dich tiéng Viét tai: https://thuvienphap
luat.vn/van-ban/Quyen-dan-su/T uyen-ngon-quoc-te-
nhan-quyen-1948-65774.aspx, truy cap 18/3/2021.
(5). Xem ban dich tiéng Viét tai: https://thuvienphap
luat.vn/van-ban/Quyen-dan-su/T uyen-ngon-quoc-te-
nhan-quyen-1948-65774.aspx, truy cap 18/3/2021.
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(OHCHR).® Trong Tap hop céc nguyén tic
vé bao vé tit ca nhimg nguoi bi giam hay bi
cAm t duédi bat ki hinh thac nao cua duoc
Dai hoi dong Lién Hop qudc thdng qua bang
Nghi quyét 43/173 ngay 09/12/1988 ciing
khang dinh: “Tdt ca nhitng nguoi bi giam
hodc cam tii dwdi bat ki hinh thirc nao déu
phai dwoc doéi xir mét cach nhan dao va
diege ton trong véi pham gid von cé ciia con
nguoi” (Nguyén tic 1)) Tiép theo, tai
Nguyén tic tht nhét trong Nhitng nguyén tic
co ban trong viéc dbi xtr véi t nhan dugc
Pai hoi dong Lién Hop qubc thdng qua va
cong bd theo Nghi quyét 45/111 ngay
14/12/1990 da khang dinh: “Moi tii nhdn
phdi dwoc doi xir voi sw tén trong theo ding
nhdn pham von ¢é va gia tri cia ho véi tw
cdach la con nguoi "

Bén canh do, ciing dé bao vé suc khoé va
nhan pham cua nhimg nguoi phai chap hanh
hinh phat tudc tu do, phap luat qudc té quy
dinh khong duoc sir dung cac dung cu giam
gilr nhu ciii, xiéng xich hay cim tay, cam
chéan dé tring phat hoac dé giam gii, trir mot
s6 truong hop nhu dé dé phong ti nhan chay
trén khi di chuyén; vi Ii do y té theo chi dén

(6). Xem ban dich tiéng Viét tai: https://thuvienphap
luat.vn/van-ban/Linh-vuc-khac/Cong-uoc-chong-tra-
tan-va-cac-hinh-thuc-trung-phat-doi-xu-tan-ac-
vo-nhan-dao-ha-thap-nhan-pham-1984-275838.aspXx,
truy cap 18/3/2021.

(7). https:/ithuvienphapluat.vn/van-ban/Linh-vuc-khac/
Nguyen-tac-bao-ve-nhung-nguoi-bi-giam-hay-bi-cam-
tu-duoi-bat-ky-hinh-thuc-nao-1988-275843.aspx, truy
cap 18/3/2021.

(8). Xem ban dich tiéng Viét tai: https://thuvienphap
luat.vn/van-ban/Linh-vuc-khac/Nguyen-tac-bao-ve-
nhung-nguoi-bi-giam-hay-bi-cam-tu-duoi-bat-ky-
hinh-thuc-nao-1988-275843.aspX, truy cap 18/3/2021.
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cua can bo y té; theo 1énh cua giam déc nha
t0 néu cac bién phap kiém soat khéc thét bai,
dé phong tranh cho viéc tii nhan gay thuong
tich cho ban than hay cho nguoi khac hoac
phé huy tai san.®

O Viét Nam, quyén bat kha xam pham
vé than thé, danh dy, nhan pham dwoc Hién
phap niam 2013 ghi nhan tai Piéu 20 nhu
sau: “Moi nguoi ¢ quyen bat kha xam phgm
vé than thé, diroc phap lugt bdo hé vé sirc
khoé, danh di va nhan phdm, khong b; tra
tan, bao liec, truy bizc, nhyc hinh hay bdt cir
hinh thizc doi xir ndo khac xam pham than
thé, sikc khoé, xiic pham danh di, nhin pham” .
Hién phap da khang dinh quyén bat kha xam
pham vé than thé, danh dy, nhan pham cua
moi nguoi trong x& hoi va Nha nudc co trach
nhiém t6n trong, bao vé bang viéc thiét 1ap
cac co ché hiru hiéu dé cd thé bao dam tét
nhat quyén nay. Pay 1a nguyén tic c6 tinh
chat dinh huéng cho viéc hinh thanh hé
thong phép luat bao vé quyén trén. Do d6
viéc quy dinh quyén duoc bao ho tinh mang,
suc khoé, tai san, ton trong danh du, nhan
pham; duoc phd bién quyén va nghia vu cua
minh, noi quy co s& giam gitr pham nhén
trong Luat THAHS la hoan toan phu hop voi
cac chuan muc qudc té va cac chinh séach,

(9). Quy tic 33 (diém a, b, ¢) quy dinh trong Cac quy
tac tiéu chuan tdi thiéu vé ddi xir v6i ti nhan nim
1955, dugc théng qua tai cudc hop lan thir nhat cua
Lién Hop quéc vé Ngan ngira toi pham va déi xir véi
ngudi pham t6i, t6 chuc tai Geneva nam 1955 va
dugc Hoi dong Kinh té-xd hoi phé chuan bang Nghi
quyét 663C (XXIV) ngay 31/7/1957 va Nghi quyét
2076 (LXII) ngay 13/5/1977). Xem ban dich tiéng
Viét tai: https://m.thuvienphapluat.vn/van-ban/linh-
vuc-khac/Cac-quy-tac-tieu-chuan-toi-thieu-ve-doi-xu-
voi-tu-nhan-1955-269856.aspx, truy cap 18/3/2021.
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phép luat cia nha nudc Viét Nam trong viéc
bio dam quyén con ngudi cia pham nhan
trong thoi gian phai chip hanh hinh phat tu.
Nhu vay, khi phai chdp hanh én tai céc trai
tam giam, trai giam, pham nhan dugc Nha
nuée bao vé vé tinh mang, sirc khoé, tai san,
ton trong danh du, nhan pham. Bai trong
hoan canh bi giam gitr, bi tudc tu do, ho la
“nhitng ngudi yéu thé” nén ho khong ty bao
vé minh dugc trudc hanh vi xdm pham cua
co quan, to chirc va ca nhan Khéc.

Khi bat dau phai chap hanh hinh phat
trong trai giam, pham nhan c6 quyén dugc
can bo trai giam pho bién quyén va nghia vu
cua minh, ndi quy co s& giam gitr pham nhén.
Diéu nay gilp cho pham nhan nim 6 dugc
C4C quyén va nghia vu cling nhu ndi quy cua
co s& giam gitr dé tuan thu dung noi quy va
thuc hién day da quyén, nghia vu caa minh.

Thir hai, quyén duoc ty minh hoic théng
qua nguoi dai dién dé thuc hién giao dich
dan sy theo quy dinh ctia phap luat (diém e)

Cac giao dich dan sy ddi véi ca nhan la
vO clng quan trong ddi véi bat ki ngudi nio,
dac biét la pham nhan khi bi tudc tu do.
Trong thoi gian bi tudc tw do, phai chap
hanh hinh phat trong trai giam, pham nhan
c6 thé van phai thuc hién cac giao dich dan
sy nhu mua ban nha thudc sé hiru, li hon,
thira ké, thé chap, vay muon, thanh toan...
Cac giao dich dan sy nay bat budc phai theo
quy dinh cua phap luat. Vi vay, viéc quy
dinh quyén méi nay dam bao quyén loi cho
pham nhan du ho bi han ché tu do nhung van
¢ quyén tu minh hoic thong qua nguoi dai
dién thuc hién giao dich dan su theo quy
dinh cua phép luat.
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Thir ba, quyén duoc tham gia bao hiém
xd hoi (BHXH) tu nguyén, huong ché do,
chinh sach vé BHXH theo quy dinh ctia phap
luat (diém h)

Theo khoan 4 Diéu 2 Luat BHXH nim
2014, cong dan Viét Nam tir du 15 tudi tro
1én va khong thudc ddi twong tham gia
BHXH bit budc thi déu co6 thé tham gia
BHXH tu nguyén.

Nguoi tham gia BHXH ty nguyén sé€
duoc huong 2 ché d6: huu tri va tir tudt. Véi
cac ché do nay, nguoi tham gia co thé dam
bao cudc séng cho minh khi khong thé tiép
tuc lam viéc. C6 thé thdy, so véi ché do
BHXH bit budc, nguoi tham gia BHXH tu
nguyén dugc huong it quyén loi hon (khéng
¢6 ché do dm dau, thai san, bénh nghé nghiép,
tai nan lao dong). Tuy nhién, véi nhitng 1oi
ich ma loai hinh bao hiém nay dem lai thi
moi ngudi van nén tham gia BHXH tu
nguyén, néu khong thudc ddi tuong tham gia
BHXH bit budc. Theo quy dinh tai khoan 1
Piéu 9 Nghi dinh s6 134/2015/ND-CP ngay
29/12/2015 cua Chinh phu quy dinh chi tiét
mét sb didu cua Luat BHXH vé BHXH tu
nguyén thi nguoi tham gia BHXH tu nguyén
dugc chon 1 trong 6 phuong thirc dé dong
vao quy huu tri va tir tuat, d6 1a: dong hing
thang; déng 03 thang mot lan; dong 06 thang
mot lan; dong 12 thang mot lan; dong mot
1an cho nhiéu nam vé sau nhung khdng qua 5
nim mot lan; dong mot lan cho nhirng nam
con thiéu d6i voi nguoi tham gia BHXH da
du diéu kién vé tudi dé huong luong huu
theo quy dinh nhung thoi gian dong BHXH
con thiéu khong qua 10 nam (120 thang) thi
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dugc déng cho du 20 nim dé hudng lwong
huu. 9

Vi phuong thuc dong hang thang, muc
dong hang thang bang 22% muc thu nhap
thang do nguoi tham gia BHXH ty nguyén
lya chon. Mtrc thu nhap thang do ngudi tham
gia BHXH tu nguyén lua chon thdp nhit
bang mirc chuan ho nghéo cua khu virc nong
thdn va cao nhat bang 20 1an muc luong co
sO tai thoi diém dong.

Viéc quy dinh quyén duoc tham gia
BHXH ty nguyén, hudng ché do, chinh sach
vé BHXH theo quy dinh cta phap luat cho
pham nhan bao dam cho pham nhan yén tam
chép hanh ban 4n va dam bao co cac tro cp
sau khi chip hanh xong ban 4n ma da gia
yéu hodc mat kha ning lao dong.

Thit tir, quyén dugc sir dung kinh sach,
bay t6 niém tin tin ngudng, tén gido theo quy
dinh cta phép luat (diém i)

Quyén tu do tin ngudng, ton gido dugc
ghi nhan tai Piéu 18 Tuyén ngdn Nhan
quyén nam 1948; duoc tai khang dinh va cu
thé hoé tai cac Piéu 18 va Piéu 20 Cong udc
qudc té vé Cac quyén dan sy va chinh tri
nim 1966. Theo Piéu 18 Cong udc qudc té
vé Céc quyén dan sy va chinh tri: “Moi
nguwoi deu cd quyén tw do chinh kién, niém
tin, tw do tin ngwdng va ton gido. Quyén nay
bao gom ti do c6 hodc theo mgt tén gido
hodc tin nguwong do minh lya chon va ty do

(10). Bao hiém xa hoi Viét Nam, Nhitng diéu can biét
vé bao hiém xa hgi t nguyén, https://www.baohiem
xahoi.gov.vn/UserControls/Publishing/News/Binh
Luan/pFormPrint.aspx?UrlListProcess=/content/tintuc/
Lists/News&ItemID=9610&IsTA=False, truy cap
05/02/2021.
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bay té tin nguong hogc tén gido mgt minh
hodgc trong céng dong véi nhitng nguroi khac,
cobng khai hogac kin dado, duwdi cac hinh thic
nhi tho clng, cau nguyén, thuc hanh va
truyén giang. Khéng ai bi ép bugc 1am ton
hai dén quyén tw do lira chon hogc tin theo
tén gi4o hodc tin nguwdng cua ho. Quyén tir
do bay t6 tén gido, tin ngudng chi cé thé bj
gioi han boi phap luat va khi sw gioi han
dé 1a can thiét @é bdo vé an ninh, trdt tw
cong cong, suc khoé va dgo dwc xa hoi,
hodc dé bdao vé cdc quyén va ty do co bdn
ciia nguoi khac”. ™ Lién quan dén noi dung
cua khoan 3 Biéu 18, Binh luan chung s6 22
théng qua tai phién hop lan thir 48 nim
1993 cua Uy ban giam sét thyc hién Cong
wdc quéc té vé cac quyén kinh té, xa hai,
van hod da giai thich nhu sau: Nhtng han
ché trong khoan 3 Diéu 18 can phai dugc
quy dinh trong phap luat va phai phu hop véi
cac quy dinh khac cua Cong udc, dac biét la
cic quy dinh vé quyén binh dang, khéng
phan biét ddi xir trong cac diéu 2, 3 va 26
ciia Cong woc. Nhimng nguoi bi quan ché vé
mat phap li, chang han nhu ti nhan, van c6
quyén duoc huéng tu do tén gido, tin
ngudng & mirc do cao nhat ph hop véi diéu
kién quan ché nhu vay, quyén tu do ton gido
tin ngudng khong phai 1a quyén tuyét ddi, to
nhan c6 quyén nay song bi gidi han bai quy
dinh phap luat.*?

(11). Xem ban dich tiéng Viét tai: https://thuvienphap
luat.vn/van-ban/Linh-vuc-khac/Cong-uoc-quoc-te-ve-
guyen-dan-su-va-chinh-tri-270274.aspx, truy cap
18/3/2021.

(12). Khoa Luat, Pai hoc Quéc gia Ha Noi, Quyén con
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Quyén ty do tén gido, tin ngudng cua
pham nhan ciing da duoc dé cap trong Céc
quy tic tiéu chuan tbi thiéu vé ddi xir dbi voi
td nhan cua Lién Hop quéc nim 1955. Theo
d6, néu nha ti c6 du s ti nhan cung theo
mot tin ngudng thi mot dai dién du tu cach
cua tin nguong do6 phai dugc chi dinh hoac
chap thuan. Tham chi néu sé luong ti nhan
la thoa dang va néu diéu kién cho phép thi
can thoa thuan dé nguoi dai dién do lam viéc
toan thoi gian, nguoi dai dién nay duoc to
chttc di tham tu nhan theo tin ngudng cua
ngudi d6 mot cach riéng tu vao thoi diém
thich hop. Trong chirng muc cé thé thuc hién
dugc, moi tu nhan phai dugc thoa méan nhu
cau doi séng tin ngudng bang viéc tham gia
céc budi 12 té chirc trong nha t, dugc 6 hitu
sach kinh cua tébn gidao va gido phai cua
nguoi do.®¥

Tai Viét Nam, quyén tu do tin ngudng
tén gi4o duoc ghi nhan trong Piéu 24 Hién
phap nam 2013: “Moi nguoi c¢é quyén tu do
tin nguong, ton gido, theo hodac khong theo
mét tén gido ndo. Cdc tén gido binh dang
trudc phap ludt. Nha nuoc ton trong va bao

nguoi (Tap hep nhimng binh ludn, khuyén ngh;i chung
cua Uy ban Cong woc Lién Hop quac), Nxb. Cong an
nhan dan, Ha Noi, 2010.

(13). Quy tic 41, 42 trong Cac quy tic tiéu chuén tdi
thiéu vé déi xur v6i ti nhan nam 1955, dugc thdng qua
tai cudc hop lan thir nhat cuia Lién Hop quéc vé ngan
ngtra toi pham va ddi xar véi ngudi pham toi, td chirc
tai Geneva nam 1955 va dugc Hoi dong Kinh té -
x& hoi phé chuan bang Nghi quyét 663C (XXIV)
ngay 31/7/1957 va Nghi quyét 2076 (LXII) ngay
13/5/1977). Xem ban dich tiéng Viét tai: https://m.thu
vienphapluat.vn/van-ban/linh-vuc-khac/Cac-quy-tac-
tieu-chuan-toi-thieu-ve-doi-xu-voi-tu-nhan-1955-269

856.aspx, truy cap 18/3/2021.
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hé quyén tw do tin ngudng, tén gido”. Quyén
ty do tin ngudng, ton gido la mot trong
nhimg quyén con ngudi co ban va chinh
sach nhat quan cia Viét Nam 1a ton trong,
tao moi diéu kién thuan loi dé nguoi dan cé
thé thuyc hién quyén tu do tin ngudng, ton
gido, coi trong chinh sach doan két, hoa hop
gilta cac ton gido. Ludt Tin ngudng, ton gido
nam 2016 (c6 hiéu lyc tr ngay 01/01/2018)
cling quy dinh: “Ngwoi bi tam giit, nguoi bi
tam giam theo quy dinh cia phdp ludt vé thi
hanh tam giik, tam giam; ngwoi dang chdp
hanh hinh phat ti; ngwoi dang chdp hanh
bién phap dwa vao truong gido duong, co so
gido duc bat budc, co s6 cai nghién bat budc
c6 quyén sir dung kinh sdch, bay té niém tin
tin ngwéng, ton gido” (khoan 5 Diéu 6).
Piéu 4 Nghi dinh s6 162/2017/ND-CP ngay
30/12/2017 cta Chinh pha quy dinh chi tiét
mot s6 didu va bién phap thi hanh Luat Tin
ngudng, ton giao cling da quy dinh:

“.. nguoi dang chdp hanh hinh phat
tu... duoc su dung kinh sdch xudt ban dudi
hinh thitc sdach in, phdt hanh hop phdp dé
phuc vu nhu cau sinh hoat tin nguéng, ton
giao cua ca nhan va dwoc thé hién niém tin
tin ngwdng, tén gido bang 1oi néi hodc hanh
vi cua ca nhdn theo quy dinh cua phadp ludt
Vé... trai giam...

... Viéc st dung kinh sach, bay 16 niém
tin tin nguong, ton gido cua nguoi bi... giam
giir... khéng dwoc lam anh hwong dén quyén
tw do tin ngudng, ton gido va quyén tw do
khong tin nguong, ton gidao cua nguoi khac
va khéng trai voi quy dinh cua phap ludt c¢o
lién quan”.
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Trén co s6 tiép thu nhitng quy dinh méi
va tién bo trong cac vin ban phap luat trén,
dé bao dam quyén con ngudi cua pham
nhan, Luat THAHS niam 2019 ciing da dé
cap van dé& nay. Tuy nhién, quyén tu do tin
ngudng cua pham nhan dang chip hanh an
trong trai giam chi giéi han trong viéc sir
dung kinh sach, bay t6 niém tin tin ngudng,
t6n gido. Trong khi d6, cac chuan muc quéc
té lién quan dén tu do, tin ngudng cua tl
nhan c¢6 pham vi mao réng va hinh thuc thuc
hién da dang. Du chua dugc mo rong nhu
trong cac van kién qudc té song viéc ghi
nhan trong Luat THAHS vé quyén duoc sir
dung kinh sach, bay t6 niém tin tin ngudng,
ton gido theo quy dinh cua phap luat ciing da
phan nao bao dam quyén co ban cua con
nguoi cua pham nhan, mat khac dap wng
duoc tiéu chi qudc té téi thiéu vé quyén lién
quan dén tin ngudng, ton gido. Tinh dén
ngay 20/5/2020, céac trai giam thuoc Cuc
Canh sat quan |i trai giam, co s gi4o duyc bt
budc, truong giao duong (C10), Bo Céng
andang quan li, giam gi&t tong sb hon
130.000 pham nhan, phan 16n pham nhan
truéc khi bi bat, giam giir, thi hanh &n phat
td c6 hoat dong cing 12 tho té tién, dong ho
hodc c6 tin ngudng khéc theo truyén théng
van hod cua tung dan toc. Trong tong sb
pham nhén trén, ¢c6 hon 11.000 pham nhén
theo t6n gido, cu thé: 3.859 pham nhan theo
Cong giao, 336 pham nhan theo Tin Lanh,
5.862 pham nhan theo Phat gido, 392 pham
nhan theo Phat giao Hoa Hao, 532 pham
nhan theo Cao Pai, 37 pham nhén theo Hoi
gido, hon 40 pham nhén theo cac tén giao
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khac. Tir thuc t& nay cho thy, nhu cu
bay t6 niém tin tin ngudng, ton gido cua
pham nhan 1a rat Ién. Do do, viéc quy dinh
quyén nay trong Piéu 27 Luat THAHS Ia
hoan toan hop Ii.

2. Mt sb kién nghi, dé xuit

T nhitng phan tich vé cac quyén cua
pham nhan theo chuin muc quéc té va cac
ndi dung trong cac quy dinh méi vé quyén
cua pham nhan cua Luat THAHS nam 2019
trén day, chung toi c6 mot sé kién nghi, dé
Xuét nhu sau:

Thit nhdt, vé ki thuat 1ap phép, khoan 1
Diéu 27 nén sap xép lai cac nhém quyén
theo céc tiéu chi qudc té vé quyén cua pham
nhan dé dam bao tinh khoa hoc va pht hop.

Hau hét cac quyén cua pham nhan trong
Piéu 27 duoc dit theo tén cua cac chuong,
muc, sau d6 dua vao thanh mét diém trong
khoan 1; déng thoi b sung mot sé quyén
khac. Céch sap xép nay chua dam bao tinh
khoa hoc. Theo chuan muyc quéc té, cac quyén
ctiia pham nhan bao gém 2 nhém quyén.

Nhom tht nhat: Bao dam quyén dan sy,
chinh tri cia pham nhan, bao gom cac quyén
sau: quyén bat kha xam pham vé than the,
danh du, nhan pham cua pham nhan; bao
dam quyén duoc tiép can théng tin caa pham
nhan; bao dam quyén duogc khiéu nai va giai
quyét khiéu nai cia pham nhan; bao dam
quyén tu do tin ngudng, ton gido cua pham
nhan; va c4c quyén khéc.

(14). Phuong Anh, Bdo dam quyén tu do tin nguéng
ton giao cho phgm nhan, https://binhphuoc.gov.vn/
snv/ton-giao/bao-dam-quyen-tu-do-tin-nguong-ton-
giao-cho-pham-nhan-196.html, truy cap 18/3/2021.
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Nhém quyén thir hai: bao dam quyén
kinh té, xa hoi va van hoa caa pham nhan,
bao gom cac quyén: quyén duoc dap Gng
nhu cau tdi thiéu cua cudc séng cua pham
nhan; quyén duoc cham soc y té cua pham
nhan; quyén dugc hoc tap cia pham nhan;
quyén duoc lao dong caa pham nhan va cac
quyén khac.

Khoan 1 Diéu 27 nén dua trén hai nhém
quyén nay dé sap xép lai cac quyén cho rd
rang va khoa hoc.

The: hai, bd sung quyén dugc gap luat su
ctia pham nhan trong thoi gian chap hanh an
phat tu.

Khi pham nhan dugc phap luat cho phép
thyc hién cac quyén vé dan sy nhu quyén
thira ké, giai quyét tranh chap dan su, li
hén... thi viéc ¢ luat su tu van, hd trg vé
phap Ii, bao vé cac quyén va lgi ich hop
phép la can thiét. Viéc gap luat su sé& tuy vao
vu Viéc va dugc thuc hién theo quy dinh caa
phap luat. Viéc c6 mat caa luat su sé dam
bao quyén va lgi ich cho pham nhan, bgi
trong khi bi giam giit, nhiéu truong hop
pham nhan khong nim duoc day du thong
tin cting nhu quy dinh cta phap luat khi thyc
hién giao két dan su.

Thi ba, chinh sira mot sé thuat ngit su
dung trong diéu luat.

Trong diém a khoan 1 nén thay tir: “bao
ho” tinh mang, sac khoé... thanh tir “bao
vé”. “Bao ho” co nghia 1a che chd, khong dé
bi tén thit diéu gi.*® Tuy nhién, didu do
chua di manh va chinh xéac dé noi dén quyén

(15). Hoang Phé (chu bién), Vién Ngdn ngir hoc,
Tur dién tiéng Viét, Nxb. Hong Birc, Ha Noi, 2019.
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dugc bao vé khi pham nhan bi tuéc quyén ty
do. Néu dung tir bao vé thi c6 nghia 1a lam
cho moi thir an toan, chdng lai sy tic dong
cia su huy hoai, xam pham dé giir nguyén
ven. Can thay tir “phd bién” quyén va nghia
vu thanh “giai thich” quyén va nghia vu.
Giai thich quyén va nghia vu cho pham nhan
la hoat dong cua cac can bo trai giam duoc
giao nhiém vy tiép nhan pham nhan nham
giup cho pham nhan sang t6 duoc tu tudng,
noi dung, y nghia cua cac quy dinh d6, dam
bao cho pham nhan nhan thac dugc cac
quyén va nghia vy cua minh dé c6 nhiing
yéu cau va thuc hién mot cac day dua. Trong
khi phé bién phap luat 1a viéc truyén ba cac
quy dinh cta phap luat cho pham nhan tir d6
nang cao Y thic ton trong va chap hanh phap
luat cho pham nhan. Nhu vay, duoc nghe
giai thich vé quyén va nghia vu mot mat 1a
quyén cua pham nhin nhung mat khac la
trach nhiém bat budc ddi véi can bo trai
giam phai thuc hién khi tiép nhan pham
nhan. Pham nhan can biét rd quyén, nghia vu
ciia minh dé thyc hién nghiém chinh quy
dinh cua phap luat va trai giam, dong thoi
bao dam quyén va loi ich hop phéap ciia minh
trong qua trinh chap hanh an.

Thir fu, bd sung mot s quyén da dugc
quy dinh rai rac trong Luat THAHS nam
2019 nhung chua dwgc thé hién trong
Diéu 27.

Hién mot s quyén khac di dugc ghi
nhan trong Luat nhung chua dugc tap hop
trong Piéu 27 nhu: quyén duoc b tri noi
giam giit phu hop; quyén dugc d& nghi xét
tam dinh chi, mién, giam thoi han chép hanh
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hinh phat tu; dugc tha tu trude thoi han co
diéu kién; quyén duoc lao dong, hoc tap, hoc
nghé phi hop hoan canh, diéu kién cta ban
than va noi chip hanh an; quyén duoc thong
bao vé viée sir dung két qua lao dong. Cac
quyén ndy rat quan trong va thiét thuc ddi
v6i pham nhén, dong thoi ciing dé bao dam
tinh khach quan, minh bach va binh dang
trong viéc bao dam cac quyén ndy cho pham
nhan khi ho dang chép hanh hinh phat tai cac
giai giam.

Tur cé4c kién nghi trén, khoan 1 Diéu 27
nén sip xép va bo sung nhu sau:

“1. Pham nhan c6 cac quyén sau day:

a) Puoc bao vé vé tinh mang, suc khoé,
tai san, ton trong nhdn pham, danh dir; dugc
gidi thich quyén va nghia vu ctia minh, phé
bién, gidi thich ndi quy co s& giam giit pham
nhan; dicoc bo tri noi giam giik phir hop.

¢) Puoc bao dam quyén khiéu nai, t6
cao; duoc dé nghi xét tam dinh chi, mién,
gidm thoi han chdp hanh hinh phat t; dwgc
tha tii trude thoi han cé diéu kién; dic x4,
boi thuong thiét hai theo quy dinh cua
phap luat;

g) Puoc moi va gap ludt sw khi thuc
hién cdac giao dich dan sy theo Quy dinh cua

phap luat;

k) Puoc lao dong, hoc tap, hoc nghé phu
hop hodan canh, diéu kién ciia ban thin va
noi chdp hanh dn; Puwoc théng bdo vé viéc

st dung két qua lao dong.

2"
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Thir ndm, Nha nudc can cd vin ban
huéng dan cu thé vé viéc thi hanh mot sb
quyén cia pham nhan nhu: cach thic, thi
tuc va quyén loi cu thé khi tham gia BHXH
tu nguyén; viéc tham gia ki két hop dong
dan sy trong qua trinh dang bi giam gitr;
nguoi dai di€n cua pham nhan trong quy
dinh tai Diéu 27 Luat THAHS la ai? ¢ dong
nhit véi tu cach nguoi dai dién theo phap
luat hay khong?... Vi du: Diéu 136 Bo luat
Dan sy nam 2015 quy dinh “nguoi dai dién
theo phap luat” ciia c4 nhan chi trong mot sd
truong hop nhu sau: “I. Cha, me doi véi con
chwa thanh nién; 2. Nguoi gidm hé déi voi
nguoi dwoc giam hg. Nguoi gian ho cua
nguoi co kho khan trong nhdn thure, lam chu
hanh vi la nguoi dai dién theo phdp ludt néu
dwoc toa dan chi dinh; 3. Nguoi do toa dan chi
dinh trong truong hop khong xdc dinh dwoc
nguwoi dai dién quy dinh tai Khodn 1 va
khodn 2 Di0Oéu nay,; 4. Nguoi do Toa dn chi
dinh doi voi nguoi bi han ché nang luc hanh
vi dan si”. Nhu vay, néu pham nhan khong
thudc nhitng dbi twong trén thi c6 quyén co
ngudi dai dién theo phap luat dé thuc hién
giao két hop dong dan sy hay khong? Diéu
nay cho thay can c6 huéng dan cu thé dé
viéc ap dung phap luat duogc thuan loi va rd
rang hon.

Thet sau, Luat THAHS can bd sung quy
dinh cu thé cho phép pham nhan duoc thuc
hanh nghi I€ ton gido nhung gisi han pham
vi thuc hanh nghi I€ dya trén thyc tién tai cac
trai giam. Lam dau thanh, cau nguyén vao
ngay Chu nhat hay di 1€ chla, in chay vao
ngay 15 hoac mung 1 &m lich hang thang la
nhitng nghi 18 ma nguoi dan theo Thién
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Chua gido hoac Phat giao tai Viét Nam
thuong thyc hién dé bay to niém tin tin
ngudng, ton gido cia minh. Nhitng nghi I
nay gitp nguoi dan cam thiy binh an, gat bo
phién muon, lo &u, gip ho séng hudng thién
hon. Chinh diéu nay s& c6 tac dung cai tao
t6t hon ddi v6i pham nhan dang chip hanh
an, thay dbi thai d6 cua ho, song hudng thién
va mong mudn lam lai cudc doi. Bai, “tin
ngudng, ton gido luén huong toi gia tri chan
- thi¢n - mi, gilp pham nhan ting budc thay
dsi hanh vi nhan cach. Nhdn thize duoc vai
trd, tam quan trong cua vdn dé nay, cac trai
giam dd tao moi diéu kién thudn loi dé pham
nhan c6 thé bay té niém tin tin nguéng, tén
gido theo quy dinh cua phap lugr”.*®

Pé dam bao tét hon quyén bay to niém
tin tin ngudng, ton giao cia pham nhén tién
toi quy dinh trong Luat THAHS cho phép
pham nhan duoc thyc hanh nghi I tén gido
nhung gidi han pham vi thuc hanh nghi I
dya trén thuc tién tai cac trai giam. Vi du,
tuy vao thuc tidn cac trai giam co thé xay
dung noi thuc hanh nghi I riéng cho pham
nhan (chta hoic nha tho). Bén canh do, can
c6 quy dinh cu thé vé thoi gian thyc hanh
nghi 1& (vi du: quy dinh 01 thang 01 lan vao
mung 1 &m lich hang thang d6i véi nguoi
theo Phat gi4o hoic 1 thang 1 lan vao séng
Cha nhat ddi véi nguoi theo Thién Chua
gi40). Quy dinh cu thé nhu vay s& gilp cho
viéc quan li, giao duc pham nhan dugc thuan
loi, khong dé xay ra xung dot, ki thi giia

(16). Phuong Anh, Bdo dam quyén tu do, tin nguéng
cho phgm nhén, https://binhphuoc.gov.vn/vi/snv/ton-
giao/bao-dam-quyen-tu-do-tin-nguong-ton-giao-cho-
pham-nhan-196.html, truy cap 18/3/2021.
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Nhiétng diém méi ciia Lugt Thi hanh an hinh sy ndam 2019

pham nhan co6 tin ngudng, ton gido véi pham
nhan khoéng c6 tin ngudng, ton giao hoac
gitra c&c pham nhan theo tin ngudng, ton
gido khac nhau. Pham nhén ciing biét rd gigi
han quyén tu do tin ngudng cta minh dé
tranh dugc cac hanh vi vi pham phép luat, vi
pham ndi quy trai giam hoac cac hanh vi
khac nhu béi toan, cing I8, truyén dao hoic
cac hanh vi mé tin, di doan; cat gidu, sir
dung sach, bao, an pham vé tin ngudng, ton
gido chua qua kiém duyét, c6 nodi dung doc
hai trai quy dinh phap luat. Qua d6, tao moi
truong gido duc, cai tao than thién, tich cuc
cho pham nhén trong cac co s¢ giam gitr./.
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NHUNG QUY BPINH MOI POI VOI PHAM
NHAN DUGI 18 TUOL... (tiép theo trang 44)

Do d6, can sia ddi khoan 3 Piéu 50 Luat
THAHS ndm 2019 nhu sau:

Diéu 50. Ché do hoat dong thé duc, thé
thao, sinh hoat van hod, van ngh¢ va su dung
kinh sach, bay t6 niém tin tin ngudng, ton
gi4do cua pham nhan

1. Gilr nguyén

2. Gitr nguyén

3. Pham nhan theo tén gido duoc su
dung kinh sach xuat ban dudi hinh thic
s&ch in, phat hanh hgp phap va duoc bay to
niém tin tin ngudng, tén gido theo quy dinh
cua phap luat vé tin ngudng, ton gido. Pham
nhan c6 quyén tham gia nghi 18 ton gi4o t6
chirc trong co so giam gitt pham nhan”./.
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